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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

STEVEN ANDERSON,
Petitioner, Case No. 1:02-cv00204-BLW
VS. MEMORANDUM DECISION AND
ORDER
WARDEN CARLIN,
Respondent.

On March 31, 2014, Magistrate JudgeriaV. Boyle denied Respondent Warden
Carlin’s Amended Motion for Partial Summabdysmissal on Claims Two, Three, Eight,
and Nine (Dk. 38-2) in this Ih@as corpus matter, concluditigat determining the claims
on the merits would be the most judicially efficient way to address all of Petitioner
Steven Anderson’s claims. Respondentdadressed the merits of the claims and
reserved all procedural defenses inlResponse to the Petition for Writ of Habeas
Corpus. Petitioner has filed a Trasey with exhibits. (See Dkt. 56.)

The Amended Petition, whidwontains twelve claims, is now fully briefed. (Dkt.

22.) Having reviewed the parties’ briefiagd the record in th matter, including the
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state court record, the Court concludes trat argument is unnecessary. Accordingly,
the Court enters the following Order.
INTRODUCTION AND SUMMARY OF RULING

Petitioner Steven Anderson was conviadédggravated battery in the Fifth
Judicial District Court in Twin Falls Qmty, Idaho. A judgmerof conviction was
entered on May 14, 1999. Petitgr received a unified sentence of fifteen years with
seven years fixed.

The Idaho Court of Appeals has tteireviewed Petitioner’s conviction and
sentence, and has provided Petitioner withelief. Petitioner’s coviction and sentence
were affirmed on direct appeal on February 2001. (State’s Lodging B-7.) The state
district court order summarily disnsisig Petitioner’s post-conviction petition was
affirmed on June 2, 2006. (State’s LaupD-15.) The state district court order
summarily dismissing Petitioner’s succesgiast-conviction petitio as procedurally
barred was affirmed on May 3R012. (State’s Lodging F-4.)

On direct review, the Idaho Court Appeals summarized the facts underlying the
conviction as follows:

Pertinent events began with a conversation betweelerson and

his girlfriend, C.B., as C.B. and Bren@avens were sitting in a car about to

leave Owen's home. While Andersamd C.B. were discussing their

relationship through the passengéndow, Anderson became upset,

reached in, and grabbed C$glasses. C.B., in ne@d her glasses because

she is able to discern only colors and shapes without them, exited the car

and pursued Anderson up the drivew@y the assumption that Anderson
had put her glasses in a black bag Heatarried, C.B. tried to take the bag
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away. The two struggled over the bagth C.B. either giving up or
Anderson prevailing. C.B. then entered the residence while two friends,
Owens and Dan Winkler, looked forrigdasses on the ground. Anderson
also entered the residence a minute or two after the struggle ended.

C.B. testified that she was seatgdh table when Anderson entered.
She was able to identify him by higej shape, and voice. The only other
person in the room was Pam OlsenpwhC.B. was able to identify after
talking to her. According to C.B. ¢hargument between Aarson and C.B.
continued. C.B. testified that she sfgomebody”] [“leanover”] the table.
The next thing she remembers isrtgeon the floor holding her face and
screaming from pain. She then saw Arsd@'s shoes as he was leaving the
room. Witnesses who entered the lkén immediately thereafter testified
that they found C.B. lying on the flopcsscreaming and halig her face. It
was later determined that C.B.'s jaw was broken.

(State’s Lodging B-7, pp. 1-parentheticals added to gt actual trial testimony.)

C.B. did not report the battery incidanttil two weeks late when she reported
that Petitioner had raped her. (State’s Lodd#7, p. 2.) Petitiorrewas charged with
aggravated battery and rape, the two charges were severed for trial. Separate juries
convicted him of both offenses. (Statesdgings A-1, pp. 52& D-15, pp. 2-3.)

On direct appeal of the aggravated battonviction, the Idaho Court of Appeals
concluded that the evidence of PetitioAaederson’s guilt “wa®verwhelming and was
not based merely on C.Btisstimony.” (State’s LodginB-5, p. 5.) That evidence
included the following:

Witnesses observed Anderson and C.B. in a heated argument
immediately before the battery and saw him enter the room where the

injury occurred. Vitnesses who entered the room immediately thereafter

saw C.B. lying on the floor, crying ateblding her face in pain. Both C.B.

and another witness testified that Anderson was wearing some type of
fingerless glove on his right hand a feays after the incident. C.B. also
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testified that Anderson's right hand was swollen, thatoneplained that

her face had injured his hand, and tinad subsequerirgument Anderson

threatened to break hgw again if she did not stop screaming. Dr. Mark

A. Plant, the surgeon who operated@B.'s broken jaw, testified that the

injury could not have been causedaiall on the chin or cheek, and that

she must have been struekh a great deal of fee by a blunt object, such

as a human fist, right below the cheekbone.

(State's Lodging B-7, pp. 5-6.)

In addition to the above,ehidaho Court of Appeals cited the following as part of
the “overwhelming evidence” that supported Petitioner's aggravated battery condition:
“[T]here was testimony from witnesses whale Anderson brag that he had broken
C.B.’'s jaw.” (State’s Lodging B-, p.6No such evidence was introduced at the
aggravated battery trial. However, at thpadrial, which followed the battery trial,

Patrick Gilbert testified that Petitioner told Reltrthat he had broke@.B.’s jaw. (State’s
Lodging E-3, p. 482.)

In this federal habeas corpus actiBetitioner asserts that, if certain evidence
available at the time of trial had been preedro the jury by the prosecutor and defense
counsel, he would not habeen convicted of aggravated battery, but only misdemeanor
battery. The difficulty with Petitioner’s claas is that—amidst witnesses’ imperfect
memories and inconsistencies in the dgsioms of what happened—there remains a

clear causal connection runnifigm Petitioner striking C.B. ithe kitchen with enough

force to knock her from hahair, to C.B. screaming in pain, to the subsequent
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conclusions that C.B.’s jawas broken and Petitioner’s rigénd was injured as a result
of striking C.B.

Petitioner makes much ado over variatibesveen what C.B. and other witnesses
said prior to trial and what they testifiedabtrial. In the vide@ped police investigation
interview, C.B. said Petitioner hit her in tfaee when she was trying to get her glasses
back, and Dan Winkler said henestly did not think that Bgoner broke her jaw at that
point. Winkler also reported thaifter C.B. was hit and had fallen to the floor, either Pam
Olsen or Brenda Owens “hollered, ‘He hir nght at the table.” Winkler said he
thoughtthis was the point when Petitioner broke C.B.’s jaw. In the videotape, C.B. said
that she did not remember Petitioner hittingihghe house(Dkt. 22, pp. 16-17.) C.B.
testified at trial that she did not remembeing hit, and when asked why she didn’t
remember, she testified: “I di know. | just know there wsa lot of pain.” (State’s
Lodging E-3, p.199.) She also testifiedradl that she and Petitioner argued at the
kitchen table, she saw someone lean aandshit her, and she saw Petitioner’s shoes by
her head as she lay on the floor.

Petitioner also challenges his trial ceals defense strategy, which was to
demonstrate that (1) no one actually $stitioner hit C.B. in the kitchen, and (2)
Petitioner later told some acquaintances lteaitex-husband, DaWinkler, had hit her.
Petitioner’'s proposed defenseaségy was twofold: he onlglapped C.B., which could

not have caused her injury, and she irdta@ke her jaw falling from her bicycle.
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Petitioner’s preferred defense is suppditg his own new acdent reconstruction
opinion (with diagrams), where he argues thatas “100% physically impossible” for a
man who is 5'6" to reach across a 45 totéble to strike C.Bwith enough force to
knock her out of the chair. (Dkt. 56, @pl-17; 56-3.) Petitioner also outlines the
proposed testimony he would hayigen at trial had he been afforded the opportunity to
testify. He states that he slapped C.B. wéles wouldn’t give him back his camera in the
kitchen, and that it was not the slap, but GBwn efforts in continuing to struggle for
the camera that made her fall out of the cH&lkt. 56, pp. 26-31.) Petitioner states that
C.B. did not break her jaw until she fell fncher bicycle one or two days after the
slapping incident. He alleges that C.B. widig her bike and looking for him without
her glasses on when she mto Dan Winkler’s astroturf-covered mobile home patio
stairs. He alleges that he swaearing one black glove berse he had a large blister on
his hand from a paint-scraping job that hwihien he held onto &ibicycle handlebars.

After an extensive review of the recandd of the parties’ arguments and exhibits,
this Court concludes that ft@ner’s version would not hawehanged the outcome of the
trial or affected the clear causal connecearsting among the strike, the scream, and the
broken jaw and injured hand. Petitioner seéoriselieve that conflicting testimony and
evidence should not have beemitied at all; to the contrayghe jury, as the factfinder,
is charged with examining and weighing@lithe evidence, and accepting or rejecting

certain pieces of evidence as it sees fit utldetaw and all of the circumstances.
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The best way to dispel Petitioner'dlé&ious thinking is to explain that
prosecutors and jurors must use “abductive reasoning” to reach conclusions in a criminal
case. “Abductive reasoning” is formulag and testing a hypothesis on the best
information available, and everally coming to a conclusiomased on that information,
because it is the best expddion for the phenomenon, déspa lack of certain or
complete information.On the date and time set for triboth sides are required to bring
forward the favorable evidence they have beda @bgarner so thahe jury can test the
truth of all the evidence. Ehlaw prevents parties fropresenting irrelevant, unduly
prejudicial, and known false evidence, busibtherwise up to the jury to weigh the
strength and accuracy of each piece of @vod, and to reject what doesn't fit.
Petitioner has not shown that any evidenes@nted by the prosecution was known to
be false; Petitioner merely argues with withesses’ perceptions, memories, and the
words they selecteb describe what they beved they saw and heard.

Even if Petitioner would havieeen able to present ali his additional evidence,
the entirety of the evidencélsoverwhelmingly supports his conviction. In addition, the

Idaho Court of Appeals’ mistake regardingriRk Gilbert’s testimony does not affect the

! See “Deductive Reasoning v. Inductive Reasahiaiglivescience.com. 10 July 2012. Web.
http://www.livescience.com/21569-deduction-vs-inductianlhSee also “Deductive, Inductive, and Abductive
Reasoning, at butte.edu. Web. http://www.butte.edu/tiepats/cas/tipsheets/thinking/reasoning.html, for several
examples:

A medical diagnosis is an application of abductive reasoning: given this set of symptoms, what is

the diagnosis that would best explain most of them? Likewise, when jurors hear evidance i

criminal case, they must considehether the prosecution or the defense has the best explanation

to cover all the points of evidence. While thergyrha no certainty about their verdict, since there

may exist additional evidence that was not admitted in the case, they make their best guess based

on what they know.
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outcome of this case. Omitting Gilbert'stenony still leaves the evidence supporting
the conviction at an “overwhelming” lev@lhe Court concludes that Petitioner is not
entitled to habeas corpus relief, and harak will be denied and dismissed with
prejudice, for the reasons that follow.
PETITIONER'S HABEAS CORPUS CLAIMS
Petitioner brings the following claims Ims Amended Petitiofor Writ of Habeas
Corpus (Dkt. 22):

1. Claim One is that Petitioner’s counsas ineffective for refusing to allow
Petitioner to testify even after Petitioner regied the opportunity to testify. (Dkt.
221 pp' 4_9.)

2. Claim Two is prosecutorial misconductrpeularly, that the prosecutor knew the
victim, C.B., had told a detective that Petitiopenched her outside near the car
but the prosecutor instead elicitedttmony from the victim that she wakpped
inside the housgDkt. 22, p. 14.)

3. Claim Three, the ineffective assistance counterpart of Claim Two, is that “trial
counsel during the jury trial failed to penfio fully and effectively the functions of
trial counsel in that he dinot bring to the attentioof the court the wrongful
actions of the state in presenting the mect testimony of C.B.” (Dkt. 22, p. 15
(spelling and punctuation regularized).) Specifically, “the Prosecutor should have
been constrained by knowledge oBCs prior recorded statement, and
[Petitioner] was harmed by her failure to do séd’,(p. 16.)

4. Claim Four is that trial counsel waseifective for (a) failing to adequately
investigate the defense, inding a failure to “interviewDr. Plant abut the cause
of C.B.'s injuries” (Dkt. 22, p. 26) anddrn he would testify that an open-handed
slap could not have fractured C.B.’s jaand (b) failing to join in the state’s
motion for a continuance so that Pans&l (who told police Anderson hit C.B.
with an open hand) woulde present at trialld., pp. 27-36; see State’s Lodging
C-1, p.109.)
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5. Claim Five is that counsel was ineffedifor failing to call Detective Lewin as a
witness to present, as@Mpatory evidence, Pam Oisg statement that Anderson
slapped C.B. with an open hand (DK&, pp.37-38; 22-1, pp.1-2), and for failing
to inform the court that the prosecutrgaged in misconduct by misleading the
jury into believing Anderson punctéC.B. with a closed fistld.)

6. Claim Six is that counsel was ineffeaifor failing to investigate C.B.’s initial
statement that he fell off a bicycle onb® porch of her ex-husband’s mobile
home, which may have caused her &xfure her jaw. (Dkt. 22-1, pp.3-5.)

7. Claim Seven is that direct appeal counsel performed ineffectively when counsel
failed to challenge the trial court's derv&lAnderson's motion for a mistrial based
on a juror's revelation, made during trilat he may have been the pre-op and
post-op nurse for C.B. wheshe had surgery for her broken jaw. (Dkt. 22-1, pp.6-
11.)

8. Claim Eight consists of thfollowing prosecutorial misnduct allegations: (a) the
prosecutor knowingly, willilly, intentionally, and fradulently misrepresented
facts to produce a wrongful maiction; (b) Dr. Plant tesiiéd that a slap to the face
could not have caused C.B.’s injuries, b gnosecutor elected to falsify material
facts to obtain a conviction and mislee flary to secure a conviction; (c) in
closing argument, the prosecutor told jilmy that they must find petitioner guilty
of punching C.B. in the jaw with hisaded fist; (d) the msecutor’s statements
were not consistent with the factstbé case as reported to the police by the
eyewitnesses; (e) Pam Olsen was the eggwitness who could testify correctly
that C.B. was slapped across the fac®éijtioner, but she did not appear for the
trial, and even though thegsecution sought a continuze to produce Olsen, the
trial court refused to allow a continuze) (f) the prosecution moved the court to
preclude Detective Lewin from being calledeawitness, who could have testified
that Olsen told him that Petitioner grdlapped C.B., and that the slapping
occurred in the kitchen; (g) the prosecusuppressed this evidence” to mislead
the jury into believing Petitioner hit C.Buith a closed fist, because no trial
witness testimony or documesttowed that Petitioner had hit C.B. with a closed
fist. (Dkt. 22-1, pp. 12-20.)

9. Claim Nine is that prosecutorial miscarad occurred when the prosecution called
Dan Winkler as a witness to testify thatitioner had repeatedhyt C.B. outside,
when the prosecutor kw these statements to berue, particularly because the
other witness, Brenda Owerisstified that Petitioner never hit C.B. outside her
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residence. Petitioner argues that police respginow otherwisgDkt. 22-1, pp. 19-
21, Exhibits B and J.)

10.Claim Ten is that the prosecution committeBirady violation when prosecutors
failed to disclose the excudfory evidence that Dr. Plawbuld testify that C.B.'s
fractured jaw could not haueeen caused by a handl (Dkt. 22-1, pp.22-24.)

11.Claim Eleven is that Petitioner’s Sixth Amdment rights toanfrontation and due
process were violated in the followingaimstances: At trialefense sought to
introduce statements made tyzg complaining witness @ih a magistrate had ruled
that she could not gain custodi/her child as long as sltontinued to reside with
[Petitioner]. This evidence was relevantthe complaiimg witness [sic]
motivation to lie in ordeto convict Mr. Anderson and ensure his incarceration.
The district court held that this testimony was elicitg the prosecution would be
allowed to "rehabilitate” theomplaining witness by inbducing the magistrate’s
ruling in the child custody proceedinggarding Mr. Anderson; that he was a
convicted felon. (Dkt. 22-1, p.25 (capitalization modified).)

12.Claim Twelve is that trial counsel was ineffective for inforgithe jury during

opening statement that C.B. had a motiveadecause a judgeld her during a

child protection proceeding she would betreunified witther son as long as

Anderson was living in her residencatheut having admissible evidence to

support such statement. (Dkt. 22-1, pp.31-36.)

Although several claims may be proceallyr defaulted, Judge Boyle previously
determined that, because the proceduriudeanalysis was complex, it was more
efficient to review the claims on the merits

HABEAS CORPUS STANDARD OF LAW

Federal habeas corpus relief may be g@dmhere a petitioner “is in custody in

violation of the Constitutionr laws or treaties of the United States.” 28 U.S.C.

§ 2254(a). Where the petitioner challengestate court judgment in which the

petitioner’s federal claims were adjudicatedtiba merits, thenifle 28 U.S.C.8 2254(d),
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as amended by the Anti-terrem and Effective Death PdtyaAct of 1996 (“AEDPA”),
applies. Title 28 U.S.C.§ 2254(d) limitdie# to instances wherthe state court’s
adjudication of the petitioner’s claim:
1. resulted in a decision that was cany to, or involved an unreasonable
application of, clearly establish&ederal law, as determined by the

Supreme Court of the United States; or

2. resulted in a decision that was lthea an unreasonabtietermination of
the facts in light of th evidence presented iretitate court proceeding.

28 U.S.C. § 2254(d). A federal habeas toeviews the state court’s “last reasoned
decision” in determimg whether a petitioner is entitled to reli¥fst v. Nunnemakeb01
U.S. 797, 804 (1991).

Where a petitioner contests the stadurt’s legal conclusions, including
application of the law to the facts, 8§ 22541d governs. That section consists of two
alternative tests: the “contsato” test and the “unreasonable application” test.

Under the first test, a state court’s @emn is “contrary to” clearly established
federal law “if the state court applies a rdl&erent from the governing law set forth in
[the Supreme Court’s] cases, or if it decidesase differently thajthe Supreme Court]
[has] done on a set of materially indistinguishable fa&sll'v. Cone535 U.S. 685, 694
(2002).

Under the second test, ¢atisfy the “unreasonable application” clause of
§ 2254(d)(1) the petitioner must show tha #tate court—although it identified “the

correct governing legal rule” from Suprei@eurt precedent—nonetheless “unreasonably
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applie[d] it to the fact of the particular state prisoner’'s cas#ifliams (Terry) v. Taylar
529 U.S. 362407 (2000)“Section 2254(d)(1) providessremedy for instances in which

a state court unreasonalalgplies[Supreme Court] precederit does not require state
courts to extend that precedent or license federal courts to treat the failure to do so as
error.” White v. Woodall134 S. Ct. 1697, 1706 (2014).

A federal court cannot grant habeasafetimply because it concludes in its
independent judgment that the state coud'siglon is incorrect or wrong; rather, the
state court’s application of federal law mhbstobjectively unreasonable to warrant relief.
Lockyer v. Andrades38 U.S. 63, 75 (2003ell, 535 U.S. at 694. If fairminded jurists
could disagree on the correctness of the staie’s decision, then relief is not warranted
under 8 2254(d)(1Harrington v. Richter562 U.S. 86, 102 (2011). The Supreme Court
emphasized that “even a strong case for rdbefls not mean the state court’s contrary
conclusion was unreasonabl&d’ (internal citation omitted).

Though the source of clearly estabéd federal law must come only from the
holdings of the United States Supreme €atircuit precedent may be persuasive
authority for determining whether a state ¢algcision is an unreasonable application of
Supreme Court precedemuhaime v. Ducharme00 F.3d 597, 6004 (9th Cir. 1999).
However, circuit law may not be used “tdine or sharpen a general principle of
Supreme Court jurisprudence irdespecific legal rule thal[e] [Supreme] Court has not

announced.Marshall v. Rodgersl33 S. Ct. 1446, 1450 (2013).
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If the state appellate court did not decadproperly-asserted federal claim, if the
state court’s factual findings are unreasoeabider § 2254(d)(2), or if an adequate
excuse for the procedural default of a claxmsts, then § 2254(d)(Hoes not apply, and
the federal district court reviews the claim de nd®ictle v. Morgan 313 F.3d 1160,
1167 (9th Cir. 2002). Isuch a case, as in the pre-AED&Ya, a district court can draw
from both United States SuprerCourt and well as circyrecedent, limited only by the
non-retroactivity rule offeague v. Lanet89 U.S. 288 (1989).

Under de novo review, if the facidandings of the state court are not
unreasonable, the Court must apply the prexiam of correctness tond in 28 U.S.C. 8
2254(e)(1) to any facts tmd by the state courtBirtle, 313 F.3d at 1167. Contrarily, if a
state court factual determination is unreabteeor if there are no state court factual
findings, the federal court is not limited By2254(e)(1), and the federal district court
may consider evidence outside the statgricrecord, except to the extent that §
2254(e)(2) might applyMurray v. Schrirg 745 F.3d 984, 100®th Cir. 2014).

DISCUSSION OF CLAIM ONE

Claim One is that Petitioner’'s couhs&énthony Valdez, was ineffective for

refusing to allow Petitioner to testify, evafter Petitioner requestedde opportunity to

testify. (Dkt. 22, pp. 4-9.)
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1. State Court Decision

The Idaho Court of Appeals affirmed thite trial court's summary dismissal of
this ineffective assistance claim becausetiBagr failed to show any prejudice resulting
from his failure to testify. The Idaho Cowft Appeals concluded: “Even assuming that
counsel was deficient, [Petitioner] has faitegrove that he suffered prejudice from
counsel's alleged deficiency light of the overwhelming evehce that his attack caused
C.B.'s broken jaw.” (Stat® Lodging D-15, p. 6.)

The Idaho Court of Appeals considerdicb&Petitioner’s ineffective assistance of
counsel claims cumulatively:

Even if counsel had presentedd®nce that Anderson had slapped
but not punched C.B., had shown taB. had fallen from a bicycle, had
refrained from referencing a defensatthould not besupported, and had
demonstrated that witnesses may haag some motive tiee, it is highly
unlikely that the jury would havenacluded that Andson did not cause
C.B.'s injury. In our view, any reasonable jury would have concluded that
Anderson inflicted C.B.'s injuries becmithere was no question that he hit
her in the face, that shortly thefes it was discovered that she had a
broken jaw where he hadwstk her, and that the injury was not consistent
with an accidental fall but was castent with a penetrating blow.

Further, calling Pam Olsen as a wei$s likely would have been more
helpful to the prosecutiatihan the defense. She was the only witness who
could confirm C.B.'s testimony thahe was struck ithe kitchen by
Anderson. There is no reason to beligwva the jury wald have doubted
that Anderson inflicted the blow thatoke C.B.'s jaw upon hearing Pam
Olsen's testimony. Given all of the otlexidence of his guilt, the jury more
likely would have concluded that Otsavas mistaken or deceitful in her
report that Anderson used an open hand.

MEMORANDUM DECISION AND ORDER - 14



Accordingly, the district court dinot err in dismissing these claims
because Anderson has failed to make a prima facie showing of prejudice
from the alleged ineffective assistance of counsel.

(State's Lodging D-15, pp.6-7.)
2. Clearly-Established Law

The Idaho Court of Apgals correctly identifie&trickland v. Washingtod,66
U.S. 668 (1984), as governing case faam the United States Supreme Court. A
defendant challenging his counsel’s perforo®aas ineffective must meet a two-prong
test.See id First, the defendant must show thatinsel’s performance was so deficient
that he failed to function as the “courisgliaranteed by the Sixth Amendmelat. at
691-92. The second@ng requires that the defendant show that the deficient
performance prejudiced the defenisk Unless both showings are made, a defendant is
not entitled to reliefld.

When undertaking an analysis oucgel’s performance using the “doubly-
deferential judicial review that applies t&#icklandclaim under the § 2254(d)(1)
standard,’Knowles v. Mirzayan¢é36 U.S. 111, 123 (20Dp2he federal habeas court
must determine which arguments could heupported the state courts’ decisions.
Richter, 562 U.S. at 102.

An accused’s right to testify is a caigtional right of fundamental dimension,

but it is a right that is not without limitationRock v. Arkansagl83 U.S. 44, 51-54

(1987). TheRockCourt acknowledged that “the rigintay, in appropriate cases, bow to
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accommodate other legitimate interastghe criminal trial process.Td. at 56 (quoting
Chambers v. Mississippd10 U.S. 284, 295 (1973)). Berse the right to testify is
personal, it may be relinquist only by the defendantones v. Barne€l63 U.S. 745,
751 (1983).

Counterbalancing the right to testifyeamportant implications arising from a
defendant’s choice to be represented by counselldmesCourt noted, “The purpose of
the constitutional guaranty of a right to counsel is to protect an accused from conviction
resulting from his own ignorance of his legald constitutional rights304 U.S. at 465.
Whether a defendant testifiesusually attributed to the ¢tical strategy of counsel, who
has weighed the benefits and risks ofitgag, including exposing the defendant to
cross-examination. The Supreme Cdwas opined that, “absent exceptional
circumstances, a defendant is bound bytdle&cal decisions of competent counsel.”
Reed v. Ros468 U.S. 1, 13 (1984).

3. Analysis

Petitioner asserts that his trial counsas ineffective for refusing to allow
Petitioner to testify. (Dkt. 22, pp. 4-9.) Petitioner argues that the state courts erred in
determining that whether Petitioner should biédao testify was within the bounds of a
strategic decision of counseld(, pp. 4-5.) Petitioner assetthat a defendant has a
fundamental right to testify, even if hiswotsel believes it would be a strategic mistake,

and his counsel should not have preveritien from testifying on his own behalf.
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Petitioner originally intended to remaiitesit at trial. After he heard Dr. Plant
testify that an opehand could nobhave caused the break, and Petitioner realized that
Pam Olsen was not going to be called to tgshifit Petitioner hit C.Bwith an open hand,
Petitioner changed his mind, becaile wanted to testify thhe slapped C.B. with an
open hand. Petitioner asked hisigsel, Mr. Valdez, if he codltestify, and Mr. Valdez
“refused to allow him to dso.” (Dkt. 22, p. 4.)

However, the trial record does not reflaay facts tending to show that Petitioner
sought to override his courfseadvice by bringing the digaeement to the attention of
the court (such as by trying to take thenst despite his counsel’s advice, or asking the
court to require counsel teithdraw from the case due to the disagreement), which
supports the state court’s decision that the faitartestify can be ctsified as a strategic
call. Petitioner counters that, during severalmakhearings, he had attempted to address
the Court, and the Court specifically directenh to speak with his counsel and then
speak to the Court throughwutsel (for example, the court explained that this was a
precautionary measure, becaasgthing he saidauld be used to psecute him). (Dkt.
56, p. 6.) Petitioner states that he bec&mdntimidated to address the Court again.
However, nothing prevented i®ner from asking his counkt bring the disagreement
about testifying to the coud’attention, or from asking ht®unsel to withdraw so that
Petitioner could testify and compdethe trial according to hmwn strategy. To the extent

that Petitioner argues that the Idaho CouAppeals erred in the application of the law
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to the facts or in the findingf the facts, he has not carrie$ burden to show any error
or unreasonableness in that court’s charactesizaf the facts as a call of strategy rather
than an absolute denial the right to testify.

The Court next reviews whether coulrsallegedly wrongful advice about
whether Petitioner should testify amountedneffective assistance of cound&am
Olsen was the only witness who saw Petitistake C.B., and she had reported to
Detective Lewin that Petitioner “hit [C.B.]J/ith an open hand’] wh great force across
the face, knocking [C.B.] out of the chairtorthe floor.” (State’s Lodging C-1, Post-
Conviction Petition, Exhibit B). In thabsence of Pam Olsen’s and Petitioner’s
testimony no witness testified at trial th&etitioner actually struck C.B.

The Idaho Court of Appeals reviewed ottty prejudice prong of the ineffective
assistance of counsel test, concluding thanetthe jury had herd Petitioner's or Pam
Olsen’s testimony about the open-handedthére was too much corroborating evidence
in the record from other soucéo reach any conclusion kit Petitioner’s strike to
C.B.’s face in the kitchen caukéhe broken jaw. This Couagrees. On this record, the

evidence and chronolodgad to the conclusion thatiias Petitioner’s hand that broke

2 Petitioner’s argument that a defendant need not objecalabtpreserve a claim that counsel prevented him from
exercising the right to testify is not relevant to theassere. The issue is not whether Petitioner preserved the claim
so that it could be asserted in a post-conviction matter, but the issue is whether Petitioner’s counsel actually
prevented Petitioner from testifying, against Petitioner’s will; or whether Petitioner’'s counsel advised him not to
testify and, though Petitioner disagrebd,willfully decided to put aside idisagreement, accept the advice, and
continue with counsel’s strategy.

3 Petitioner argues in his Traverse that he did not even know that he had the ultimate right to decide whether to
testify or that he had the right to override his attoimagvice that he should nostdy. This is a different

ineffective assistance of counsel claim—the failure tosadihe defendant that he, not counsel, has the right to
determine whether he should testify. Even if thatésddise, Petitioner’s claim stilils on the prejudice prong.
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C.B.’s jaw, and it was the broken jaw thatisad C.B. to immediately start screaming in
pain in the kitchen on Juli2, 1998. It makes little send®at Petitioner believes if he
would have testified that hmaerely “slapped” C.B., the juryvould have concluded that
Petitioner’s broken jaw was caused by a randaycle accident sometime between July
12 and July 14, and not by his blow to C.Bdse, even though C.B. was found on the
floor screaming in pain from her jaw directgter the blow. This Court concludes that
the decision of the Idaho Court of Appe#hat no prejudice resulted from Petitioner’s
failure to testify at trial was n@n unreasonable applicationSifickland

DISCUSSION OF CLAIMS TWO, EIGHT, AND NINE

Claims Two, Eight, and Nine are allgsecutorial misconduct claims. Respondent
previously asserted that tleeslaims are procedurally defeed. Rather than conduct a
procedural default and causadgprejudice analysis, the Couoncludes that the claims
have no merit on de novo reviefer the following reasons.

The standard of law governing peasitorial misconduct is as follows. A
prosecutor’s misconduct will require reversal of a state court conviction only where the
comments or actions sufficientiyfected the trial so as twake it fundamentally unfair,
and, therefore, a denial of due procé&xsnnelly v. DeChristoforo416 U.S. 637, 643
(1974). Inquiry into théundamental fairness of a trisdquires the court to examine the

effect of any misconduct within the context of the entire proceedithgs.
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1. Claim Two

Claim Two, based on prosecutorial miscocid is that the prosecutor knew the
victim, C.B., had told a detective that Petitiopenched her outside near the chut the
prosecutor instead elicited testimdngm the victim that she wadapped inside the
house (Dkt. 22, p. 14.) The Court concluddst, even under @ novo standard,
Petitioner has not shown that any prejudi&sulted from the prosecution selectively
eliciting statements from the victim at trial.

The Idaho Court of Appeals opined:

Even accepting as true Andersassertions that C.B. originally
told police that Anderson broke her jalwring a physical altercation in the
driveway, instead of in the housesde testified dtial, such an
inconsistency does not demonstrai 6.B. perjured herself, that the
prosecutor elicited false testimony, or that Anderson's trial attorney was
ineffective because he did not oldjem the testimony. First, Anderson
incorrectly assumes that we must presuhat C.B.'s earlier statements to
the police were true and any lateronsistent statements were false. We
know of no authority to support sualpresumption. While the existence of
a prior inconsistent statement ynarovide fertile ground for the
iImpeachment of a witness, see |.R8E1(d)(1)(A), it does not necessarily
preclude a party from elicitg subsequent contrary testimony. C.B.'s trial
testimony may have beengdditly different than her eler statements to the
police, but Anderson has not demwaged that it was false. Second,
whether Anderson broke the victim'syjan the drivewayas she told the
police, or in the house, ake testified at trial, isf little importance as the
specific location is not an element of the offense. The victim consistently
stated that Anderson todier glasses, that shegaed with Anderson in the
driveway as she attempted to recover glasses, and that Anderson hit her
in the face, breaking her jaw. Thirelen if defense counsel could have
prevented the admission of C.B.'s testny that was inconsistent with prior
statements, this deficiep was not prejudicial.

(State’s Lodging F-4, p. 11.)
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In her videotaped intel@w with Detective Lewin ding investigation of the
crime, C.B. said that Petitioner struck hetside, and that she did not remember being
struck in the kitchen. (State’s Lodging C-1, Post-Conviction Petition, Exhibit B;
videotaped interview from Cadé. 1:02-cv-00205-LMB.) At tri C.B. testified that she
sat down at the kitchen table, Petitioner camie the kitchen and argued with her, then
someone leaned over the table, andiibd thing she knew she was on the floor
screaming because her face was hurt. (Statelging E-3, p. 158 She did not know
who struck her, because she dat have her glasses on. She testified at trial that she
“believed” it was Petitioner who hit her inglkitchen because shad argued with him.
(State’s Lodging E-3, p. 159.) B. also testified at trial &t she did not remember being
hit, and when asked why she didn’t remembbe testified: “I don’t know. | just know
there was a lot of pain.” (State’s Lodging Ep3199.) At trial, thgorosecutor did not ask
C.B. if Petitioner struck C.B. outside.

At trial, Dan Winkler testified thaturing the struggle outside, “Steve had hit
[C.B.] I did not see [C.B.] hit Steve, but stmay have, trying to grab the bag.” (State’s
Lodging E-3, p.65.) Also in his interview thi Detective Lewin, Dan Winkler had stated
that he believed it was the blow inside thelkeic that broke C.B.’s jaw. At trial, Brenda
Owen testified that she did ngee any physical contacttiveen Petitioner and C.B. other

than Petitioner grabbing C.B.’s glassékher face, which cut C.B.’s noséd{, p. 129.)
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Petitioner has not shown that prosedalanisconduct occurred when C.B. was
not asked about whether she goutside. That fact has littlelevance to the incident
that obviously caused C.B. tremendous jaw palme-strike to her jaw in the kitchen. In
addition, the witnesses’ testimony all differed@svhether C.B. had been struck outside,
depending upon eachitwess’s observation or perceptignprosecutor is not required to
bring forward all evidence at triglst disclose it before trial.

Petitioner argues that C.B. must have bigerg because “she could not testify to
what the argument was.” (Dkt. 56, p. 14.)eTact that an argument had taken place
inside the kitchen, however, is uncontested, as Petitioner testified about the argument in
allocution at sentencing. (State’s Lodgi&3, p. 110.) Therefore, Petitioner is hard-
pressed to assert that C.B. was lying at &imut having an argumesimply because she
did not mention an argument to the detectiueng the initial investigation. Similarly,
Petitioner’'s own proposed testimony is thastewped C.B. in the kitchen, which is
consistent with C.B.’s trial testimony thetie believed it was Petitioner who struck her in
the kitchen, though she didikhow. The testimony of oth&itnesses showing that C.B.
was in no obvious physical distress aftaving been hit in #hyard by Petitioner, and
that she was screaming and crying in paithenfloor after being hit by Petitioner in the
kitchen shows that it is me likely that the broken jaw occurred after the kitchen

incident—regardless of what C.B. saidany time That both C.B. and the prosecutor
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used the process of abductive reasonindetermine that Petitioner hit C.B. in the
kitchen and broke her jaw does not eqgledeit or prosecutorial misconduct.

This Court concludes that therenis procedural misconduct resulting from the
prosecutor having surveyed all of the evideand having discarded irrelevant evidence,
such as whether C.B. believed Petitionercitrioer outside. Neither did this act or
omission by the prosecutor suffntly infect the trial to make it fundamentally unfair,
for the reason that the outside edegion was only remotely relevant.

2. Claim Eight

Claim Eight is a set of variations @taim Two. Claim Eight consists of the
following prosecutorial misconduct allegatioa) the prosecutor knowingly, willfully,
intentionally, and fraudulently miepresented facts to produce a wrongful conviction; (b)
Dr. Plant testified that a slap the face could not haveused C.B.’s injuries, but the
prosecutor elected to falsify material fact®tdain a conviction and misled the jury to
secure a conviction; (c) in closing argumeng, pinosecutor told thery that they must
find petitioner guilty of pauching C.B. in the jawvith his closed fist(d) the prosecutor’s
statements were not consistent with thedaétthe case as reported to the police by the
eyewitnesses; (e) Pam Olsen was the only eyewitness who could testify correctly that
C.B. was slapped across tlaeé by Petitioner, but she did ragtpear for the trial, and
even though the prosecutisaught a continuance to produce Olsen, the trial court

refused to allow a continuance; (f) the prosecumoved the court to preclude Detective
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Lewin from being called as a witness, who cbldve testified that Olsen told him that
Petitioner only slapped C.B., and that thegging occurred in the kitchen; (g) the
prosecutor “suppressed this evidence” to mislead thantoybelieving Petitioner hit
C.B. with a closed fist, because no wgagestimony or documewas admitted to show
that Petitioner had hit C.B. withcdosed fist. (Dkt. 22-1, pp. 12-20.)

A. Claim that the prosecutor knowingly, Mfully, intentionally, and fraudulently
misrepresented facts to produce a wrongful conviction

As outlined above, Petitioner and C.Bdl#o encounters that witnesses observed
on the day of the crime. One was the tussle outside over C.B.’s glasses and Petitioner’s
black bag. The second was the inciderthmkitchen, where C.Eand Petitioner briefly
argued, and then Petitioner strl€kB.’s face, causing her tollféo the floor. The original
police investigation focused on the outdowident, based on B.’s report of the
incident. Additional analysis showed that thdaor incident was the more likely cause of
C.B.’s broken jaw, given that the strike to the face was so forceful that it knocked C.B. to
the floor; that C.B. exhibited signs of greairpdirectly after the indoor incident, but not
after the outdoor incident; that Petitioner fzedinjured right hand &dr the incident; and
that Dr. Plant’s opinion abotihe mechanism ahjury to C.B.’s law and Petitioner’s
hand matched the kitchen incident. That pinosecutor reviewed all of the evidence,
selected that evidence favolalbo the prosecution’s pwi®n, and did not present the
unfavorable testimony is not prosecutorni@sconduct. The bulk of the evidence

supported the theory that thevyavas broken in the kitchen.
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B. Claim that Dr. Plant testified that a ab to the face couwl not have caused
C.B.’s injuries, but the prosecutor eleado falsify material facts to obtain
a conviction and misled the jury to secure a conviction; and in closing
argument, the prosecutor told the juthat they must find petitioner guilty
of punching C.B. in the jaw with his closed fist

The closing argument is the time whde prosecutor reviews everything
favorable and unfavorable that was presenatddal and tries to causally connect the
evidence to the defendant. Egitte that doesn’t seem fowith the majority of the
evidence is discarded. The most likely dosmon that can be dwn from all of the
evidence presented at this kwaas that Petitioner struck C.B the kitchen with his hand
so hard that it caused an injuo his hand and a broken jaw to C.B. There is no
prosecutorial misconduct evident from the mannevhich the prosecutor presented her
closing argument.

C. Claim that the prosecutor’s statements rgenot consistent with the facts of
the case as reported todlpolice by the eyewitnesses

As shown above, the prosecution’s cass a@nsistent with some, but not all, of
the witnesses’ testimony. It is not possiblg@t on a case that is completely consistent
with all withesses’ testimonyaecause each witness’stigmny varies with his or her
own perception, attention, involvemeahd memory. In addition, how a witness
responds depends on how a question is fraamljn what context it is asked, and so the
same witness seldom gives identical testigpntwice. No prosecutorial misconduct is

evident from the prosecution’s selectiof evidence to present at trial.
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D. Claim that Pam Olsen was the only@&yitness who could testify correctly
that C.B. was slapped across the fdnePetitioner, but sk did not appear
for the trial, and even tbugh the prosecution sgyht a continuance to
produce Olsen, the trial countefused to allow a continuance

It is inconsistent and untenable thia prosecution wanted to hide Olsen’s
testimony about the “opened handed” strike, ainithe same time wanted to continue the
trial to obtain her presence as a trial wisien addition, the prosecution proactively
addressed the issue that Petitioner allegedtyslapped C.B. in its case in chief by
introducing the unfavorable &lence via the expert witness. There is no prosecutorial
misconduct evident in these @lions. Because there was ne @tse in the kitchen but
Olsen, Petitioner, and C.B., and because witrsessme into the kitclmedirectly after the
strike and found C.B. on the floor screamingpain, Olsen’s testimony was not essential
to the prosecution’s case. In addition, Olsae'stimony that Petitioner, in fact, inflicted
the blow, that the blow was inflicted “withegmt force,” and that it was enough to “knock
C.B. out of the chair” would have cemenitthe prosecution’s case. That is why the
prosecutor sought the trial continuanc@toduce Olsen. The open-handed versus the
close-fisted nature of the strike would hde=n of minimal value to Petitioner’'s case,
and Petitioner’s counsel woutaht have been able to argue that someone else
altogether—Dan Winkler—struck Petitioner aralised C.B.’s broken jaw. There is no

prosecutorial misconduct evident in these allegations.
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E. Claim that the prosecution moved the cauo preclude Detective Lewin from
being called as a witness, who could haestified that Olsen told him that
Petitioner only slapped C.B., and thatdtslapping occurred in the kitchen

Petitioner planned to call Detective Lewintéstify that C.Btold him that (1)
Petitioner hit her outside, and (2) she neddegket Petitioner out of her home (which
would have provided a motifer her to make up the story that it was Petitioner who hit
her). The trial court ruled that if Petitionepss-examined C.B. ondlsecond point, then
the prosecutor could rehabilitate her by eligtiestimony from her that “she was afraid
of him, based on a history b&atings and a rape.” (B3, 4.) The scope of the ruling
was unclear, and seemed to include Petitiorfpast crimes and misconduct that were
not relevant because theyddiot bear upon ®.’s incentive togo to the police.”Id., p.

5.) In the face of this ruling, Petitioner’swtsel withdrew his request to call Detective
Lewin regarding the motive to lied(, p. 3.) However, the court and counsel agreed that
Detective Lewin could be callteregarding only the statement by C.B. that she was hit
outside the house, and didrdmember being hit in the house. (E-3, p. 118-19.)

At trial C.B. testified consistently it her police statememhat she didn’t
remember being hit in the house. (E-3, p/.20 herefore, defense counsel did not need
to call Detective Lewin or use the staterm@nimpeach her. It would not have been
helpful for counsel to draw out testimonyrndC.B. regarding whether Petitioner hit her

outside because that would have corrobor®@d Winkler’'s testimony that Petitioner hit
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C.B. outside. Petitioner’s counsel was tryingstablish that Petitioner did not hit C.B. at
all.

The prosecution did not commit msaluct by moving in limine to prevent
Petitioner’s counsel from delving into the child custody matter between C.B. and
Winkler, in response to Petitioner's counselfgening statement. The prosecution was
well within permissible bounds in arguingatithe judge’s comments were inadmissible
and the child custody matter was not relevarthe aggravated assa The prosecution
did not try to stop Petitioner from elicitingformation regardig whether Petitioner
stated that she did not remember being hihenhouse. That point simply became moot
when C.B. testified consistently witter prior statement at trial.

F. Claim that the prosecutor “suppressedvidence to mislead the jury into

believing Petitioner hit C.B. with a cl&l fist, because no trial witness or
document showed that Petitioner hdwk C.B. with a closed fist

Petitioner also argues that the prosectgoppressed” evidence to mislead the
jury into believing Petitioner hit C.B. with closed fist, because no witness and no
document at trial showed thaetitioner had hit C.B. with @osed fist. (Dkt. 22-1, pp.
12-20.) It is true that the @lence presented at trial shedvthat no one actually saw
Petitioner hit C.B. in the kitchen, and orihan Winkler testified that Petitioner hit C.B.
outside (with no mention of a closed figetitioner simply does not believe that this
evidence was better for hiefense than having Pams@h testify that Petitionén fact

struck C.B. with an open hand in the kitohés discussed abouvere is no showing of
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any suppression of evidence by the prosenutegarding an opdmand or closed fist,
because Petitioner already knewtt®Isen had said “openrtih” Neither attorney chose
to use that testimony at trial, bdsen permissible strategy grounds.

3. Claim Nine

Claim Nine is that prosecutorial m@wduct occurred when the prosecution called
Dan Winkler as a witness to testify that Petigr had repeatedly Hit.B. outside, when
the prosecutor knew these statements to be untrue, particularly because the other witness,
Brenda Owens, testified thBetitioner never hit C.B. outsdher residence. (Dkt. 22-1,
pp. 19-21, Exhibits B and J.)

Petitioner has produced no definite@idence that either Dan Winkler’'s
perception or Brenda Owen’srgeption of the struggle beéeen C.B. and Petitioner for
C.B.’s glasses and Petitionebkack bag was completely correct. One testified that
Petitioner struck C.B. repeatgautside, and the otherdiified that Petitioner did not
strike C.B., but grabbed C.B.’s glasses from her face, which cut C.B.’s face. Witnesses
can testify only to what they weor believed they saw. Thediathat witness accounts of
the same incident vary is natground for prosecutorial satonduct. Rather, the jury is
the factfinder at trial, deciding, among alétavidence placed befoite which evidence

is true and which is untrue.
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DISCUSSION OF CLAIM THREE

Claim Three is the ineffective assistance counterpart of Claim Two, that trial
counsel failed to bringp the attention of the court tkgongful actions of the state in
presenting the “incorrect” temony of C.B. (Dkt. 22, pl15.) Specifically, Petitioner
alleges that “the Prosecutor should have lmssstrained by knowledge of C.B.’s prior
recorded statement, and [Petiter] was harmely her failure to do so.” (Dkt. 22, p. 16.)
As discussed in the context of Claim Twag tdaho Court of Appeals, in its alternative
ruling on the successive post-conviction petitidetermined that no prejudice resulted
from any alleged failure of counsel, and, thus, Petitioner’s claim failed Gtdekland
(State’s Lodging F-4.)

For the reasons set forth directly abpthis Court agrees that no prejudice
resulted. Any objection to th@rosecutor’s elicitation of only Extive portions of C.B.’s
prior statement on prosecutorial misconduct gasuwould have been denied by the trial
court as without an adequate legal or fachaais. Accordingly, Clan Three is subject to
dismissal or denial.

DISCUSSION OF CLAIMS FOUR, FIVE, AND SIX

Claim Four is that trial counsel was ireftive for failing to adquately investigate
the defense, including a failure to intewy Dr. Plant about the cause of C.B.'s
injuries (Dkt. 22, p. 26), failureo learn that Dr. Plant wodiltestify that an open-handed

hit could not have fractured C.B.'s jad.f, and failure to join irthe state’s motion for a
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continuance so that Pam Olssuld be present at triabl(, pp.27-36; see State's Lodging
C-1, p.109).

Claim Five is that counsel was ineffiwe for failing to call Detective Lewin as a
witness to present, as eXgatory evidence, Pam Olseststement that Anderson hit
C.B. with an open hand (Dkts. 22, pp.37-38-1, pp.1-2), and for failing to inform the
court that the prosecutor engaged in miscehddy misleading the jury into believing
Anderson punched C.B. with a closed fisd.

Claim Six is that counsel was ineffectifeg failing to investigate C.B.'s original
statement to Dr. Plant thatesBustained the broken jaw when she fell off her bicycle and
hit the porch of her ex-husband's mobilengo (Dkt. 22-1, pp.3-5; see State’s Lodging
C-1, post-conviction petition,¥hibit D, photographs of porch).

TheStricklandCourt outlined how to use the facs of deficient performance and
prejudice to assess a claim that counskdddo investigate a defendant’s case:

[S]trategic choices made after thagh investigation of law and facts

relevant to plausible options aretuilly unchallengeable; and strategic

choices made after less than compietestigation areeasonable precisely

to the extent that reasonable ps#i@nal judgments support the limitations

on investigation. In other words, wasel has a duty to make reasonable

investigations or to make a reaable decision that makes particular

investigations unnecessary. In angffectiveness case, a particular

decision not to investigate must beeditlly assessed for reasonableness in

all the circumstances, applying a inganeasure of deference to counsel’s

judgments.

466 U.S. at 690-91.
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In its discussion that follows, the Cogroups Petitioner’s aims according to
topic, rather than in the order presented by Petitioner.

1. Failure to Call Pam Olsen and Detective Lewin

Pam Olsen witnessed Petitioner walk inte kitchen and hit C.Bn the face with
great force, knocking C.B. out of the chanto the floor. Olsen said that Petitioner hit
C.B. with an open hand he information that Petitioner struck C.B. wifleat forceand
that the blowknocked C.B. out of the chauwould have been much more damaging to
Petitioner’s case than the information aboutdpen hand would haveeen helpful to his
case.

It is an appropriate defense strategyefvain from calling witnesses such as Pam
Olsen whose overall testimony would have leslin a net loss rather than a gain.
Similarly, the Lewin police report and/orstenony contained the se problematic facts
for Petitioner’s case. Because there was stn®@ny at trial that anyone actually saw
Petitioner strike C.B. in the kitchen, Paiiter’'s counsel called Lana Caudill to testify
that C.B. told her that Dan Winkler brokerhaw. (State’s Lodgig E-3, pp. 213-215.)
The Court concludes that calling a witnedsoveould confirm that Petitioner struck C.B.
in the kitchen would not have aided Petitidaelefense and would have weakened the
defense’s reliance on Lana Caudill. Petitionas not shown any @judice resulting from

his attorney’s failure to investigate Pam @Isg any part of Detgive Lewin’s report.
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2. Failure to Investigate Dr. Plnt's Opinions and C.B.’s Bicycle Accident Story

Defense counsel did not try to intewi®r. Plant either after the prosecution
disclosed him as a witness, or whenphasecution finally turned over Dr. Plant’s
opinion to Petitioner’s counstur days before trial. laddition, counsel had not
gathered other evidea to support Petitioner’s preferred defense that Petitioner merely
slapped C.B. in the kitchen, and that Ardtead broke her jawtier when she got on her
bike without her glasses and rode into Damker’s porch. Had these investigations been
done, Petitioner argues, he wabllave been found guilty onbf misdemeanor assault for
slapping C.B., not felony aggravated assault for breaking her jaw.

Dr. Plant testified at trial that he svanmediately suspicious of C.B.’s bicycle
accident story when she came to his office for a diagnosis, because the story was
inconsistent with her injuries in sevevedys. Dr. Plant suspected that someone had
punched C.B., which was a mechanism consistéhtthe injury. . Plant also opined
that an open-handed hit could not havesealuthe jaw to be broken in two places.
(State’s Lodging E-3, pp.34-35.) Dr. Planttiiesd that the force required to break the
coronoid process in the jaw (aedy/-seen injury that occurs only five of one thousand
fractures) was so great that he would exgach a blow to injuréoth the jaw of the
victim and the hand of the perpetratadd.)

With additional investigation, Petitionargues, he could hawapitalized on Dr.

Plant’s additional testimony that, if C.B. h&dlen into a rounded or padded object, she
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could have sustained such an injury withleaving any bruising. (Sta's Lodging E-3, p.
33-35.) Petitioner argues that his counsel shbaite brought photogphs of Winkler’'s
astroturf-covered stairs leading to his n@ome, to prove #porch was a padded
object that would not have left a mark onEC's face, just as Dr. Plant described.

Petitioner's argument ignores the remamafeDr. Plant’s testimony. Petitioner is
correct that his nearly-implausible preferdefense would have been slightly better with
a photo of the stairs, but he errs in belgvadditional items would have led the jury to
believe the fall, not the hit, causeethroken jaw. Dr. Plant testified:

Q. So you were able to detana — so you're stating that the
injuries you observed matched your dgston that she got hit in the face?

A. That would be my initiafuspected [sic], unless there was
something that came up off the porch that e@spletely roungdwhich |
haven’t seen anything on a porch like ttfieam her description, that could
fit that. If you fall flat on your face like thagou're going to break your
cheekbone, and you could break tjoant, but you won’t break this

You have to get upnderthe cheekbone, bause it's such a
prominent thing on your face, to@vget to that @a to break that.
And so that’s really where a blunt objed some sort has been directly hit
right below the cheekbone to that area (indicating).

(State’s Lodging E-3, p81-32 (emphasis added).)
Dr. Plant further emphagd on cross-examination:

[W]hen | see a fracture of this magrde — and in the x-ray when you look
at that where that is fractured, therel ha be a direct blow. And if you look
at where everything joins together, that would be just right below the
cheekbone. But this is so far deeptimgt it's basically consistent with the
story that | got in September, that thérad to be a fist, would be the only
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object | can come up with that would neave a mark, other than swelling,
and it would fracture right in that spot.

(Id., p. 43.)

In summary, while Dr. Plant testified thet open hand could not have caused the
broken jaw and a completelgunded object on the porchgsibly could have, Dr. Plant
also confirmed that the cortoid processha jaw could not be broken without a
tremendous amount of direct forgepdied directly under the cheekbohBetitioner's
argument requires the jury tosdegard the majority of Dr. Plant’s opinion, as well as all
of the evidence regarding the kitchen incident and thetefat Petitioner injured his
hand. Had Petitioner’s counsel performed a nilboeough investig#on into Dr. Plant’s
opinion and the bicycle accident story, sactiefense would not have been fruitful.
Because Dr. Plant testified treimeone’sist broke C.B.’s jaw, the better defense was
the one that Petitioner’'s counsel presentéalpeint to another possible perpetrator—
C.B.’s ex-husband, Dan Winkler. Accordingly, Petitiones Baown neither deficient
performance nor prejudice.

3. Failure to Object to Prosecution’s Conclusion that C.B. Was Punched

Because the majority of the evidence presented at tggkested that the hit had to
have been a punch, and thevinas delivered by Petitioner,dtprosecutor did not engage

in misconduct when she descrildetb the jury as a fist gpunch. This conclusion is the

* This does not mean, as Petitioner suggests, that the strike had to be an “uppercut.” It simply means that the blow
had to strike below the cheekbone, the most prentifacial bone on the side of the face.
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product of acceptable abductive reasoning pmosecutorial misconduct. Therefore,
Petitioner’s counsel’s objectiongould have been futile.

Accordingly, this Court concludes thaetourt of Appeals’ decision that there
was no prejudice regarding anytbése alleged deficienciesa reasonable application
of Strickland Habeas corpus relief is not warranted.

DISCUSSION OF CLAIM SEVEN

Claim Seven is that direct appeal cseinperformed ineffectively when counsel
failed to challenge the trial court’s denddlPetitioner’'s motion for a mistrial based on a
juror’s disclosure, made during trial, theg may have been the pre-op and post-op
nurse for C.B. when she had surgery for her broken jaw (Dkt. 22-1, pp.6-11).

TheStricklandprinciples apply to determiningeffective assistance of appellate
counsel claims. “Effective legal assistandets not mean that appellate counsel must
appeal every question of law or evennfrosolous issue requested by a criminal
defendantJones v. Barne€l63 U.S. 745, 751-54 (1983)o show prejudice on appeal, a
petitioner must show that higt@rney failed to rais an issue obvious fno the trial record
that probably would have resulted in reverSale Miller v. Keengp82 F.2d 1428, 1434
n.9 (9th Cir. 1989). If a petitioner does nobghthat an attorney’s act or omission
probably would have resulted in revershén he cannot satisBither prong of

Strickland appellate counsel was not ineffective failing to raise sch an issue, and
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petitioner suffered no prejudice asesult of it not having been raisetee Miller 882
F.2d at 1435.

The Idaho Court of Appeals relied on stlw standards to determine whether the
result of the direct appeal probably would haeen reversal if appellate counsel would
have brought the mistrial claim orrelct appeal. Thas, within theStricklandanalytical
framework, the Idaho Court of Appeals looketbtigh to the standarfdr the granting of
a mistrial: “A mistrial may be declared wh#rere occurs during the trial an error or legal
defect in the proceedings, or conduct inside or outside the courtroom, which is prejudicial
to the defendant and deprivbe defendant of a fair trid{State’s Lodging D-15, p. 9
(citing Idaho Criminal Rule 29.1).) In gaular, “[jjJury miscondut shown to have a
reasonable probability of prejudicing the defant may be the basis for a mistriald.(
relying onState v. Rhoade829 P.3d 665, 668 (1991); aRdll v. City of Middleton771
P.3d 54, 58-60 (Idaho Ct. App. 1989).)

Other precedent regarding juror biaslides the following. Ariminal defendant
has a fundamental right under the Sixth andriEeenth Amendments to a fair trial by “a
panel of impartial, ‘indifferent’ jurors.lrvin v. Dowd 366 U.S. 717, 722 (1961). To be
impartial, the jury must be “capable and wiglito decide the caselely on the evidence
before it.”McDonough Power Equip., Inc. v. Greenwpd@4 U.S. 548, 554 (1984). A
juror may still be qualified to serve even tgbihe is not “totally ignorant of the facts

and issues involvedMurphy v. Floridg 421 U.S. 794, 800 (1975). Rather, “itis
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sufficient if the juror can lay aside his inggision or opinion and render a verdict based
on the evidence presented in could.”

The record reflects thattMHolm, a juror, disclosed dung voir dire that he knew
C.B.’s surgeon andad worked with him on a limited bia at an area hospital. Petitioner
did not attempt to strike Mr. Him from the jury panel after &t disclosure. After the trial
started, Mr. Holm, who was crying and greatlgtraught, informed the trial judge and
both counsel in chambers that he recogné®l’s face andniought he had provided
pre-op and post-op care to C.B. for the surdemepair her brokejaw. (State’s Lodging
E-3, pp. 169-93.) After the inqu, the trial court allowed/r. Holm to remain on the
jury.

The Idaho Court of Appeals rejectediff@ner’s speculation that (1) Mr. Holm
had been a private employekthe surgeon and wouldhve had access to C.B.’s
complete medical records,duthat Mr. Holm would havknown that Petitioner was the
cause of the injury; (2) that Mr. Holm hadgaged in ongoing contact with C.B.; and (3)
that Mr. Holm harbored deegympathy for C.B.’s pain. (S&s Lodging D-15, pp. 9-10.)
There was no evidence in thecord showing these allegats to be true. Rather, the
record reflected that Mr. Holm was a hidapemployee who worked with the surgeon
from time to time and who provided limatgore-op and post-op care to C.B.

The Idaho Court of Appeals rejectedif@ner’s contention that he was prejudiced

when the trial court permitted the trial toopeed with Mr. Holm otthe jury. The record
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reflects that Mr. Holm stated in chambénat he did not remember any specific
conversation with C.B., and that his norn@ltine would have been to speak with her
about how she was doing, to reassure herf@nabnitor her condition and level of pain.
(State’s Lodging A-2, pp. B#78.) Mr. Holm had no extrinsic knowledge about C.B.’s
condition other than an awaressghat C.B was treated for adrared jaw. The fact that
C.B. sustained a fracture of the jaw was uncontediitdp(179.) Importantly, Mr. Holm
stated that, although he had treated C.Bhé& injury, he couldtill weigh the evidence
at trial in an objective mannetd(, pp.180, 183-184.)

The Idaho Court of Appeals determinbat Petitioner had not produced any
evidence showing that Mr. Holm had access to extrinsic information on a material fact of
the case, such as the type of blow that@dave caused the impor whether Petitioner
had inflicted it.

Thus, the Court of Appeals concluded:

Even if appellate counsel had procegda this claim, [Petitioner] has not

shown a substantial likelihood thatgtCourt would have reversed the

district court’s order denying a misiti Because he has not shown how he

was prejudiced by appellate counsellleged deficiencies, we cannot say
that the post-conviction court erred in dismissing this claim.

(State’s Lodging D-15, pp.9-10 (emphasis added).)
Petitioner argued that, because Mr. Halas crying and distraught during the in
camera interview, Mr. Holm leundue sympathy for C.B. Me@ver, the trial judge, who

had opportunity to observe Mr. Holm anderview him in the presence of counsel,
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determined that Mr. Holm vgasimply worried about whether he himself “would be
perceived as a liar to th[e] court, and . . .he wery afraid that he had violated his oath
to th[e] court.” (State’s.odging E-3, pp. 190-91.)

When reviewing an ineffective assistamé@ppellate counsel claim, the Court
must remain mindful that thetricklandstandard of review that gives deference to
counsel’s decisionmaking is the de novo stathdé review. Another layer of deference—
to the state court decisioms-afforded on federal habeasrpus review. In giving
guidance to district courts reviewigricklandclaims on habeas corpus review, the
United States Supreme Court explained:

The pivotal question is whether thte court’s application of the

Stricklandstandard was unreasonableisTis different from asking

whether defense counseperformance fell belotricklands standard.

Were that the inquinjthe analysis would be no different than if, for

example, this Court were adjudicatin@@icklandclaim on direct review

of a criminal conviction in a United &es district court. Under AEDPA,

though, it is a necessapyemise that the two questions are different. For

purposes of § 2254(d)(1), “an unreasonable application of federal law is
different from an incorrect application of federal laWilliams supra at

410, 120 S.Ct. 1495. A state court miistgranted a deference and latitude

that are not in operation when the case involves review undétribkland

standard itself.
Richter, 562 U.S. at 101.

The question before this Court, thenywhether the Idaho Court of Appeals’

application ofStricklandwas reasonable, not whether itsaexroneous. In its survey of

cases from across the country the underlying mistriaksue, this Court found two

cases, in particular, that were somewhatilsir to the facts in Petitioner’s case. These
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cases are not of precedential value, but arkeided only to show the range of issues and
outcomes when a selectgolor discovers he or she has a relationship with someone tied
to the case; ldaho law govemsstrial issue underlying thtricklandclaim. However,
these are the types of cases an appeltaienay might have rgewed to determine

whether the juror issuegarding Mr. Holm shoulde asserted on appeal.

In Franklin v. Texas138 S.W. 3d 351 (Tex. Crim.pfd. 2004), the defendant was
charged with aggravated sexual assaultafila. During trial, afer the State’s first
witness—the victim—testified, a juror revedlthat, while she did not recognize the
victim’s name, when she saw the victim, the juror realizedstmatvas the victim’s
assistant Girl Scout troop leader, and thatdaighter was also in the same Girl Scout
troop as the victim. The trial judge askéé juror whether she could consider the
evidence and base her decision on thdesce, to which the juror responded
affirmatively; however, the i@l judge both denied the fmdant the opportunity to
interview the juror to discovavhether the relationship affect the juror’s ability to be
impartial, and denied the def@ant’s motion for anistrial. The Texas Criminal Court of
Appeals affirmed the intermediate court opepls’ decision to vacate the conviction and
require a new trial, agreeing with the reasorthmag, because the trial court “refused to
admit the information that wodilhave permitted [it] to@ply a harm analysis to the

juror's failure to answer cosal’s voir dire questions accurately,” there was an “absence
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of evidence that would allow [it] to detemme beyond a reasonaldeubt that the error
did not contribute to the convion.” 138 S.W. 3d at 358.

In Alvies v. Indiana795 N.E. 2d 493 (Ind. Ct. ApR003), a murder trial, three
jurors revealed to the court they had ties to the victim evitnesses, but after the court
and counsel examined theme tbourt was confident they would be unbiased and the
three jurors were not replaced with avaitahlternate jurors. After being selected but
before being sworn, the first juror reveatbdt, after she had rehed home from being
selected as a juror, her mother-in-law called and said that her father-in-law was a
second cousin of one of the victims. Howevke, first juror assurethe trial court that
regardless of what she had learned the &gepiior, she would be &bto listen to the
evidence and jury instructions and base decision solely on the evidence and
testimony.

After the State’s first witness testifieithe second juror repiad that he knew a
former police officer witnesS hey currently worked together at a masonry and concrete
business, where they serveddiffierent crews and saw eacther “once in a while in the
mornings.” They had only a casual worirelationship, antlad engaged in no
discussions about the Alvies case. Regarthegsecond juror, theoart determined that
the former officer’s testimony would invohanly what he saw when he arrived at the

scene of the crimes.
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A third juror disclosed during trial that she knew the coroner because he had
installed carpet in her homedthat she knew him well enghi to say “hi” if she saw
him. The juror had no opinion of the witnessis capacity as coroner and made it clear
that her knowledge of the witag would not affect her ability terve as a juror. The trial
court denied the defendant’s motion to remove her from thelgirgt 502-03. The state
court of appeals affirmed the trial court’scggon to leave all theejurors on the jury,
because there was no prejudice to the defense.

These cases highlight the general princip& defense counsel must be afforded a
thorough opportunity to pbe a selected juror inweera to determine whether,
notwithstanding the relationghthe juror revealed, the juroan serve as an unbiased
factfinder. The trial court reviews the jurorssponses to detemme whether the juror
will be able to base his or her decision ot the evidenceral testimony. Declaring a
mistrial is required only wén the juror misconduct is shown to have a reasonable
probability of prejudicing the dendant and deprivingim of a fair trial. The trial court’s
decision is discretionary, and it will be overtad on appeal in the state courts only if it
constitutes an abuse of discretion. In Idahe,ldaho Court of Apds has made it clear

that there is no presumption mrfejudice regarding juror miscondutt.

® The Idaho appellate courts have rejected the analytical model that begins with a presurpptjodioe, as
Petitioner argues (Dkt. 56, p. 18, relyingdnited States v. MadrjB42 F.2d 1090, 1093 (9th Cir. 1988)). The
United States Supreme Coal$o rejected the presumption of prejudice mod&léDonough Power Equip., Inc. v.
Greenwood464 U.S. 548, 553 (1984) (“We have also come a long way from the time when all trial error was
presumed prejudicial and reviewing courts were consdlitadels of technicality.™). Petitioner’s citation to
Madrid regards a juror’s ex parte contagth a court clerk during deliberations, and is not legally or factually
applicable here.
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Petitioner admits that, dumg voir dire, he and his casel obtained information
from Mr. Holm that Mr. Holmhad worked with C.B.’s sgeon at a local regional
hospital from time to time. Apparently, nothing Mr. Holnvealed about that working
relationship prompted Petitiontr strike him for cause or peremptorily; for example,
Petitioner must not have been concernedMratHolm might consider or weigh Dr.
Plant’s testimony more or less favorably hesmof their casual working relationship.
Beyond the working relationship of ORlant and Mr. Holm, the fact that Mr.
Holm actually treated the victim for the veryury that was at issue in the criminal case
raises more cause for concénan the mere casual business relationship of a nurse/juror
and the surgeon/witness. Hovee, the record reveals naalsior prejudice of Mr. Holm
against Petitioner. Mr. Holm’s recollection of having treated the victim was vague. Mr.
Holm’s extraneous informaticgbout the case was limitedhaving (1) a knowledge of
the injury, the pre-operatvcare, and the post-operativare, and (2) a short,
nonpersonal nurse-patient relationship. The fact of the injury was uncontested at trial. Mr.
Holm did not obtain any inforation from the patient abobbw the injurywas caused.
Accordingly, there is no reasonable probability that Petitioner would have
prevailed on this issue opeal, had Petitioner's appellateunsel brought it before the
Idaho Court of Appeals, given: (1) the owdelming evidence from several different
sources that Petitioner cauged.’s broken jaw in the kghen, (2) Mr. Holm had no

extrinsic evidencelsut the cause of ¢hinjury, but knowlege only about the
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uncontested fact of the injury; (3) Mr. Holdnd not express any undue sympathy toward
the victim or any bias agast Petitioner; and (4) Petitionand his counsel already knew
that Mr. Holm and Dr. Plant had a casualkwog relationship at the regional hospital.
Under these circumstances anddbebly deferential standard Bfarrington v. Richter
the Court concludes that the Idaho CourAppeals’ decision was not an unreasonable
application ofStricklandbecause Petitioner has not demonstrated deficient performance
or prejudice regarding counsel’s failuceraise the issue on direct appeal.
DISCUSSION OF CLAIM TEN

Claim Ten is that the prosecution committd8irady violation when it failed to
disclose the exculpatpevidence that Dr. Plant wouldstdy that C.B.'s fractured jaw
could not have been caused by a hand §ld. 22-1, pp.22-24.) Petitioner alleges that,
on December 11, 1998, the prosecution mailedtee to defense counsel that it would
be calling Dr. Plant to testify, but it did ndisclose the content and basis of the expert
testimony, nor did it disclose medical red® or examination reports of Dr. Plant
concerning C.B.’s broken jaw. On Februd®; 1999, the prosecution provided defense
counsel with Dr. Plant’'s metil consultation form, but stilad not provided a summary
of Dr. Plant’s proposed trial testimony.tener alleges that, because he was charged
with breaking C.B.’s jaw by an open-handeukstto the face, Dr. Plant’s testimony that

an open-handed strike could not have cdise broken jaw was exculpatory evidence
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subject to thdradydisclosure rule. Also, as a resoftthe nondisclosure, Petitioner was
not prepared to call Pam Olsen, who couldestified to the open-handed strike.

It is well established that the pexition has a duty under the Due Process
Clause of the Fourteenth Andment to disclose to the f@@adant exculpatory evidence
that is material to guilt or punishmeBtrady v. Maryland373 U.S. 83 (1963)Jnited
States v. Bagley#73 U.S. 667, 676 (1985). A meritorioBsady claim contains three
essential components: (1) thadsnce must be favorable ttoe accused, either because it
Is exculpatory or impeaching?) the prosecution must have withheld the evidence, either
intentionally or inadvertdty; and (3) the evidnce must be material to guilt or
punishmentStrickler v. Greenegs27 U.S. 263, 281-82 (1999).

Suppressed evidence is material uriglady, and its non-disclosure is
prejudicial, when there is a reasonable piolity that had the evehce been disclosed,
the result of the proceeding would have been diffeegley 473 U.S. at 68Xyles v.
Whitley, 514 U.S. 419, 433-34 (29). In determining “materidly,” the court must assess
the weight and force of the withheld esitte collectively, rather than item by item.
Kyles 514 U.S. at 433-34.

The Idaho Court of Aps rejected PetitionerBrady claim, reasoning:

Even assuming that this was error,dénson has failed to show how the
alleged misconduct amountedgrejudice or reversible errdgee
Raudebaugh v. State, . 21 P.3d 924, 928 (Idal2001) (the petitioner did
not demonstrate how the State's nsaldsure of docuents could have

altered the outcome of the trial). As weeviously noted, even if Anderson
had presented a defense that he hayop&ld but not punched C.B., in light
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of the other evidence, it is highlynlikely that the jury would have
concluded that Agerson did not cause C.B.’s injury.

(State’s Lodging D-15, p.13.)
To prevail on this claim, Petitioner muggmonstrate that the decision of the
Court of Appeals is an unreasonable applicatioBrafly, Bagley andKyles which
includes a showing that there is a reasonable probability tlththéavidence been
disclosed, the result of the proceedingigchave been different. Even if Petitioner
would have had time to subpoeiRam Olsen to trial and bring in photos of the astroturf-
covered stairs, the other evidence id stierwhelming and would have outweighed the
“open-handed slap” theory,dluding (1) Petitioner hit C.Bn the kitchen with great
force, enough to knock her from her ché®) witnesses saw C.B. screaming in pain
directly after the strike; (3) Petitioner injaréis hand when he struck C.B.; and (4)
expert witness testimony of thialikeliness that thanjury was sustained by falling. This
Court concludes that the lida Court of Appeals’ decisiowas not unreasonable under
§2254(d)(1).
DISCUSSION OF CLAIM ELEVEN

Claim Eleven is that Petitioner’s Sixth Amdment rights toanfrontation and due
process were violated when the tjiadge required Petitioner to choose between
foregoing cross-examination GfB. about her motive to go the police to report the
broken jaw incident two weeks after theiohent or having Petitiwer’s other bad acts

come in on rehabilitation examination if bleose to cross-examine C.B. about motive.
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Particularly, at trial Petitioner’'s counselrenunced during his opening statement that the
jury would hear that C.Bhad a motive for making a false report that Petitioner hit her—
in her child protection case, a magistrate pitigd her she could not continue to reside
with Petitioner if she wanted to regainstody of her son (who resided with Dan
Winkler), and C.B. wanted tensure that Petitioner was convicted and incarcerated. The
prosecution then moved in lire to exclude informatioregarding the child custody
hearing that was irrelevant to the assandt that might unduly gjudice C.B. and Dan
Winkler. The prosecutor successfully argued that, if Petitioress-examined C.B. about
motive, C.B. should bable to discuss on rehabilitation her fear that Petitioner might kill
her, based on the rape and othielent conduct. Petitioner's counsel chose to forego
cross-examination into C.B.’s motive.

Petitioner did not raise the issue untter Confrontation Gluse, but only as a
state law evidentiary issue, and, thereforash®t eligible for federal habeas corpus
relief on a state law ground. However, thisu@awill review the reasonableness of the
Idaho Court of Appeals’ ruling on the claim un@2254(d)(1), to the e&nt that it states
a federal due process cause of actionamcthat is often intertwined with state
evidentiary issues, and then it will consider the Confrontation Clause argument.

1. State Court Ruling

The Idaho Court of Appeals determined:

We begin by noting that the district court's ruling was imprecise as
to exactly what type ofvidence would be adtted if Anderson cross-
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examined C.B. about henotive to lie. However, from the entire lengthy

colloquy between the two oasel and the district court on this issue, we

discern that the court was acceptihg State’s position that on redirect
examination, C.B. should be allod/éo testify about her motivation for

going to the police, which could inae her allegatiothat Anderson had

just raped her and could also includeeaplanation that she was afraid that

she would never see her son again beeahe feared that Anderson was

going to kill her based upon multiple acts of violence against her. We find

no error in this aspect of the cosntuling. Clearly, testimony that C.B.

sought Anderson's arrest because sheafiaid of him, based on a history

of beatings and a rape, uld be relevant to rehabilitate her with respect to

her motive in goig to the police.

(State’s Lodging B-7, p. 4.)

The Idaho Court of Appeals agreed whétitioner that the trial court’s ruling was
too broad regarding the scopkevidence that could tia been included in the
rehabilitative testimony. As a result of thatagr the Idaho Court of Appeals performed a
harmless error analysis undenapman v. California386 U.S. 18, 22 (1976). (State’s
Lodging B-7, p. 5.) The Court of Appeals detened that, to the e¢a@nt that the trial
court’s ruling was overbroad &s the admissibility of Andson’s prior conduct, which
“dissuaded [Petitioner] from impehing C.B., with her allegemotive to fabricate, any
such error could not have contributed to the verditd.’; p. 5.)

2. Due Process Clause andarmless Error Analysis

The United States Supreme Court hadfetarthat, when a state appellate court

has undertaken@hapmarharmless error review, the fededsstrict court reviewing the

decision under 8§ 2254 applies Brechtharmless error analysiSee Fry v. Pliler551

U.S. 112, 120 (2007) Brechtobviously subsumes AEDP8hapmarreview”) (citing
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Brecht v. Abrahamsom07 U.S. 619 (1993)). UndBrecht a federal habeas court that
determines constitutional erroccurred cannot grant a writ bébeas corpus unless the
error “had substantial and injous effect or influence in determining the jury’s verdict.”
507 U.S. at 638.

This Court concludes that, even iethmitation on cross-emination violated
Petitioner’s due process rightschuan error was harmless un@echt If in error, the
limitation did not have substantial and injursoeffect or influence in determining the
jury’s verdict. As the Court has explaindlde evidenc@ointing to Petitioner as the
person who broke C.B.’s jaw is overwhelmiagd evidence regarding motive to report
the crime and/or past bad acts simply would not have called into question the sequence of

events in the kitchen and the mediiegidence supporting the verdict.

3. Confrontation Clause Analysis

Alternatively, the court agrees with gf®mndent that, as a Confrontation Clause
claim under de novo review, Claim Eleven fails. The “main and essential purpose of
confrontation is to secure for the oppohthe opportunity o€ross-examination.Davis
v. Alaska 415 U.S. 315-316 (1974). A trial juegs permitted to immose reasonable limits
on cross-examination, without violatimgdefendant’s right to confrontatiorDelaware
v. Van Ardsall 475 U.S. 673, 679 (1986). In otheords, “the Confrontation Clause

guarantees only aspportunityfor effective cross-examitian, not cross-examination
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that is effective in whatever way, andvihatever extent, the defense might wish.”
Delaware v. Fenstered74 U.S. 15, 20 (1985) (emphasis in original).

The right to confront witnesses includbs right to cross-emine witnesses to
attack their general credibility ¢o show their possible bias self-interest in testifying.
Davis 415 U.S. at 316. The right is not unlingfdhowever, and a trial judge retains wide
discretion in limiting the scope of cross-examinatidan Arsdal) 475 U.S. at 674. In
determining whether there has been a Condtasrt Clause violation, the court should
examine the probative value oktpbroposed cross-examinatioa.

Petitioner was free to introduce the statetmeh C.B. that he thought established
that she had an ulterior mo#iYor fabricating the battegnd rape charges against him—
she wanted him to leave her household so that she could regain custody of her child. The
trial court ruled that if Petitioner introduc#ukese statements, the prosecution was free to
rehabilitate C.B. by drawing out her tesbny that it was Petitioner’s past violent
behavior that motivated her to report theng. This is a reasonable limitation on cross-
examination that balanced Petitioner’s rightross-examine C.B. on this particular
point, and the state’s interest in rebutting #tlegations of improper motive. Petitioner
otherwise had great leeway in cross-exangrC.B. on all aspestof her allegations
behind the aggravated assault cha@jeVan Arsdall475 U.S. at 677 (Confrontation
Clause was violated when court prohibitdldcross-examination into a witness’s bias);

U.S. v. Strothers/7 F.3d 1389 (D.C. Cir. 1996) (fgeing cross-examination to avoid
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admission of negative rebut&idence was a strategic choice, not a limitation on cross-
examinationf. Based on the foregoing, the tri@ust's decision that cross-examination
would open the door to certain rebuttal evicedid not violate the Confrontation Clause.
DISCUSSION OF CLAIM TWELVE

Claim Twelve is that trial counsel was ineffective for inforgithe jury during
Petitioner’s opening statement that C.B. hadotive to lie because a judge told her
during a child protection proceeding she woubd be reunified with her son so long as
Anderson was living in her residence, hesmcounsel knew or shld have known he
did not haveadmissiblesvidence tsupport such statemeriDkt. 22-1, pp.31-36.)
Petitioner asserts that his credibility wasnd@ed when the judge’s ruling rendered him
unable to support the opening statemefdgrence to C.B.’s improper motive for
attributing the broke jaw to Petitioner.

As discussed above, Petitioner’'s counsahpkd to cross-examine C.B. regarding
her inability to regain custgdof her son if Petitioner céimued to reside with her.

However, the prosecution stepped in aftezropg argument with an oral motion in

® In Strothers the appellate court explained:

The court at no time prohibited the appelldntsn impeaching Pratt's reliability by cross-

examining him about his mental health but simply ruled that if they did the governmenpgbuld
Pratt's mental health into context on redirect. The appellants themselves then made the strategic
choice to limit their examination of Pratt. Thegnnot now transform that choice into judicial

error. Cf. United States v. Tarantin®46 F.2d 1384, 1407 (D.C.Cir.) (holding that forcing

defendant to make tactical decision whethartss-examine witness atitereby open door to
prejudicial contextual information did not violate confrontation clause or constitute abuse of
discretion), cert. denied, 488 U.S. 840, 109 S.Ct. 108, 102 L.Ed.2d 83 (1988).

77 F.3d at 1393.
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limine to prohibit Petitioner’s counsel fromfeeencing what the judge in the custody
matter had said and from bringing in eviderabout C.B. and Dan Winkler’s custody
case. After the motion, the court heardessive argument from both sides, and then
required Petitioner to choose between initigdhis subject on oss-examination and
having C.B. testify about the rape incidentl gmior domestic abuse. The trial court also
determined that any statements made byjulge presiding over the child custody case
would have been inadmissible and shawdtl have been included in the opening
argument. (State’s Lodging E-3, pp. 94-95.)

Petitioner provides much argument netyag trial counsel’s reference to
inadmissible evidence—theitthcustody judge’s statemer-as deficient performance.
However, Petitioner’'s counsel could havess-examined C.B. about other aspects
regarding the child custody @ without specifically refereing the judge. Petitioner’'s
counsel need not have antiaipd that the prosecution wdwttempt to (wrongly) argue
that the scope of rehabilitation regardmgtive should be so broad. Petitioner’s
counsel’s reference to thedge in the opening argumeaihtes not show that counsel’s
plan was a futile one focused solely on jildge’s statements. For example, he could
have cross-examined C.B. abtwetr understanding of whatesheeded to dtw regain
custody of her child, to avoid kag about the judge’s statements.

This Court need not determine defidiperformance, however, because the Idaho

Court of Appealassumedhat Petitioner’s counsel perfoed deficiently, and then
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concluded that Petitioner still failed meet the prejudice prong of tBé&icklandtest.

“Even if counsel had presentevidence that [Petitionenpd slapped but not punched
C.B., had shown that C.B. had fallen frornieycle, had refrained from referencing a
defense that could not bepgported, and had demonstrathdt withesses may have had
some motive to lie, it is hidy unlikely that the jurywould have concluded that
[Petitioner] did not cause C.B.’s injury,” tl@ourt of Appeals reasoned. (State’s Lodging
D-15.)

As detailed above, this Court agreestttine straightforward cause and effect
analysis required to deterneitnow C.B.’s jaw was brokes not affected by defense
counsel’'s reference to a tangeht&ct that he did not suppaat trial, or by the jury not
hearing whether C.B. had a motive to lie alibetcause of her broken jaw. Petitioner’s
story that he merely slapped C.B., she indepathdéell out of the chair as a result of her
efforts to grab his camera bag, and that siistained her injury well after the slapping
incident as a result of riding her bike withdwer glasses (though nearly blind) is simply
untenable in light of all ofhe evidence. As a result, ti®urt concludes that the Idaho
Court of AppealsStricklandanalysis is not unreasonablegdaehabeas corpus relief is not

warranted.
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DISCUSSION OF PETITIONER’S CONTENTION THAT THE IDAHO COURT
OF APPEALS UNREASONABLY DETERMINED THE FACTS

1. Standard of Law

When a party contests the reasonableness of the state court’s factual
determinations under 8 2254(#), the petitioner must shothat the state court decision
was based upon factual determinations thaewenreasonable in light of the evidence
presented in the State court proceeding.U28.C. § 2254(d)(2). The United States Court
of Appeals for the Ninth Circuit has idi#fred five types of unreasonable factual
determinations that result from procedural #atvat occurred in state court proceedings:
(1) when state courts fail to make a findwfgact; (2) when courts mistakenly make
factual findings under the wrong legal stancld®) when “the factinding process itself
Is defective,” such as when a state cOordkes evidentiary finadigs without holding a
hearing”; (4) when courts “pilaly misapprehend or misstate the record in making their
findings, and the misapprehension goes to tenah factual issue that is central to
petitioner’s claim; or (5) when “the statewt has before it, y@apparently ignores,
evidence that supports petitioner’s claimdylor v. Maddox366 F.3d. 992, 1000-01
(9th Cir. 2004). State court findings of fawke presumed to be correct, and the petitioner
has the burden of rebutting this presumptby clear and convingyevidence. 28 U.S.C.

§ 2254(e)(1).
If the state court factual determinationsaanreasonable, then the federal court is

not limited by § 2254(d)(1), but pceeds to a de novo reviekthe claims, which may
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include consideration of evidence outsidedtate court record, subject to the limitations
of § 2254(e)(2)Murray v. Schrirg 745 F.3d 984, 1000 (9th Cir. 2014).

2. Patrick Gilbert Testimony

Here, the Idaho Court of Appeals plgimhisstated the recd in including the
testimony of Patrick Gilbert as parttbie “overwhelming evidence” supporting the
conviction in the aggravatdzhttery case. While that testimony clearly supports the
convictionin theory, the testimony was presented to a different jury in the subsequent
rape trial, and, thus the juny the aggravated battery tridid not have an opportunity to
weigh that testimony in coming to the guiltgrdict in the battery case. However, it is
clear that, without the PatkicGilbert testimony, the evenhce still was overwhelming;
with addition of this evidere under the de novo standardhen the Court surveys all
possible evidence that couldveabeen presented—it addsthe overwhelming nature of
the evidence supporting the aggravated battery conviction. Therefore, either under a
§2254(d)(2) or de novo review standard, ithisstatement of the cerd did not cause the
overall factual finding to be unreasonable donds not materially affect the outcome on
federal habeas corpus review. Accordingly,relief is warrantedn this basis.

3. General Contention of Ureasonable Fact Finding

In his Traverse, Petitioner generallyntends that the Idaho Court of Appeals
unreasonably determined the facts underlyimgecisions. However, he makes no clear

arguments under 28 U.S.C. 82254(d)(2). (BKt. p. 1.) To the extent that Petitioner’s
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82254(d)(2) arguments are embodied in tlagncs that are subject to AEDPA, the Court
concludes that Petitioner has not met his butdesmow the factual findings of the state
courts are unreasonable, foetteasons set forth above. the extent that Petitioner
simply disagrees with the fadtsund by the jury at trial or ind by the state courts in the
course of reviewing the conviction, henist entitled to relief, fothe reasons set forth
above.
CONCLUSION

A review of the entire record demonsésthat Petitioner is not entitled to relief
on any of his habeas corpus claims, whetimeler an AEDPA ode novo standard of
review. Therefore, the Amended Petition forivéf Habeas Corpus will be denied, and
this entire case will be sinissed with prejudice.

REVIEW OF THE CLAIMS A ND THE COURT'S DECISION
FOR PURPOSES OF CERTIHCATE OF APPEALABILITY

In the event Petitioner files a notice of appfrom the Order and Judgment in this
case, the Court now evaluates ttlaims within the Petition fesuitability for issuance of
a certificate of appealability (COA), which isqigred before a habeas corpus appeal can
proceed. 28 U.S.C. § 2253(c)(1)(Miller-El v. Cockrell 537 U.S. 322, 336 (2003);
Rule 11(a), Rules GoverrgrSection 2254 Cases.

A COA will issue only when a petitioner ianade “a substéial showing of the
denial of a constitutional right.” 28 UG.. § 2253(c)(2). The Supreme Court has

explained that, under thissstdard, a petitioner must shéthat reasonable jurists could
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debate whether (or, for that thex, agree that) the petition shdulave been resolved in a
different manner or that the issues presentet adequate to dege encouragement to
proceed furthet.Slack v. McDaniel 529 U.S. 473, 484 (200Qinternal citation and
punctuation omitted).

When a court has dismissed the petitioclaim on the merits, the petitioner must
show that “reasonable jurists would fitiee district court’s assessment of the
constitutional claims debatable or wron§lack 529 U.S. at 484. The COA standard
“requires an overview of the claims irethabeas petition andganeral assessment of
their merits,” but a court need not deterethat the petitioner would prevail on appeal.
Miller-El, 537 U.S. at 336

Here, the Court has denied Petitioner&rals on the merits. The Court finds that
additional briefing on the COA isot necessary. Having revied/the record again, the
Court concludes that reasonable jurists wawtlfind debatable the Court’s decision on
the merits of the claims raised in thdiff@n and that the issues presented are not
adequate to deserve encouragement to proceed further. sudtathee Court declines to
grant a COA on any issue oiaim in this action.

If he wishes to proceed to the United 8saCourt of Appeals for the Ninth Circuit,
Petitioner must file a noticaf appeal in this Coustithin thirty (30) days after entry of
this Order, and he may file a motion for COA ihe Ninth Circuit Court of Appeals,

pursuant to Federal Rule Appellate Procedure 22(b)(2).
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ORDER
IT IS ORDERED:

1. The Amended Petition for Wrdf Habeas Corpus (Dk22) is DENIED, and this
entire action is DISMISED with prejudice.

2. A certificate of appealability will not issu If Petitioner files a timely notice of
appeal, the Clerk of Court shall forward@py of the notice of appeal, together
with this Order, to the United States@t of Appeals for the Ninth Circuit.
Petitioner may seek a certificate of apfability from the Ninth Circuit by filing a

request in that court.

DATED: March 31, 2015

(SIS AW

B. L n inmill
Chief Judge
United States District Court
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