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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

EDWARD BRASLEY,€t. al., Case No. 1:08-cv-00173-BLW
Plaintiffs, ORDER ON FINAL REPORT AND
V. RECOMMENDATION OF

FEARLESS FARRIS SERVICE SPECIAL MASTER

STATIONS, INC..et. al.,

Defendants.

INTRODUCTION
The Court has received and reviewtkd Special Master’s Report and
Recommendation, (Dkt. 245), as well as plagties’ objections to the report and
responses to each other’s objections. Upoeiveng the Special Master’s report, the
parties requested time to make one last att@ngesolving this e. The Court granted
the parties’ request. Unfortunately, the partie not resolve the sa. Accordingly, the

Court now enters its Orden Final Report and Recommetida of Special Master.
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RECOMMENDATION

The Court tasked the Special Mastahvdetermining whether Defendants have
fully complied with the Court’'s Judgmenérelated Order (Dkts. 154 and 204). The
Court explained that if the Special Mastietermined that Defendants have not fully
complied with the Court’s Judgment aredated Order, he should recommend what
Defendants must do to comply. The Court furtihstructed the SpecidMaster that if he
determined that Defendargannot fully complywith the Court’s Judgment and related
Order because doing so would violate ERIS tax laws, the Special Master must
explain those issues and provide anraliéve recommendation for making Plaintiffs
whole based on the Court’s Findings aicEand Conclusionsf Law (Dkt. 134),
Amended Judgment (Dkt. 154), and Or¢igkt. 204). Finally, the Court asked the
Special Master to opine on whether either pergntitled to attornejees for the Special
Master proceedings.

For reasons explained in his Final Refbitt. 245), the Special Master concluded
that Defendants have notraplied with the Court’'s Judgment and Order. This is not a
surprise to the Court. However, the Special Master also determined that Defendants could
not comply with the Judgment and Order hesaait would result in a violation of IRS
code requirements for plan@ification and ERISA requirements for plan funding. The
Court also knew this was a distinct possibilithus, according to the Court’s direction,
the Special Master provided an alternatrecommendation for making Plaintiffs whole

based on the Court’s FindinggFact and Conclusions baw, Judgment, and Order.
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The Special Master recomms that the Court treatel1995 Plan, including the
replacement plan the Court has ordered bsbéshed for current employees of Stinker
Stores, Inc., as being terminated immedjaielaccordance with the PBGC requirements
for termination of a single employer defined benefit pkinal Report, p. 15, Dkt. 245.
The Special Master recommerttiat the present value of the benefits accrued under the
benefit formula of the 1995 &h to the date of terminan should be calculated as
provided under the PBGC rgléor lump sum payments. Thenounts calculated, subject
to adjustments, shouttien be “grossed up” for the aomt of FICA and Medicare taxes
payable by the Plaintiffs on the paymeaisl the total amount should be paid to the
Plaintiffs. Id.

The Special Master explains that #gplication of this recommendation would
vary with respect to the different classeshaf Plaintiffs. The first group of Plaintiffs,
those currently employed by Stinker Storesehalready been provided with significant
vested and non-forfeitable benefits under Wiholesale Plan estaéhed by Defendants.
So it is recommended that the current accoulsincas of the Plaintiffs participating in
the Wholesale Plan be subtracted from thewms calculated as the present value of
their benefits accrued under the benefit formula of the 1995 Plan to the date of
termination, and that only the net amounpbél to this group of Plaintiffs. Likewise,
only the net amount would be subject to asgrup for FICA and Medicare taxes. But
Defendants should not be remd to continue to make contributions to the Wholesale

Plan. The Wholesale Plan should be “fiozby the Defendants and maintained until
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payments of benefits are madeaccordance with its termsr the Wholesale Plan could
be terminated and distributiai benefits made now witthe ability for those payments
to be rolled over to individual retirement accounts.

The second group of Plaiffis are those not currentmployed by Stinker Stores,
and who are currently receivipgyment of benefits under the terms of the 1995 Plan
from the general assets of Stinker Stores. Siecial Master notes that they are subject
to the risk of losing their ture benefits in the event Blefendants’ isolvency. This
would not be the case if the 1995 Plad baen properly established as a qualified
defined benefit plan. To make certain that tinsup of Plaintiffs are made whole as to
their promised benefits under the 1995 Ptha,Special Master indicates that the present
value of the future amounts of their bateeiccrued under the benefit formula of the
1995 Plan as of the date of termination stidad calculated and patd them in a lump
sum, grossed up for the amount of FIGAd Medicare taxes payable by them. The
Special Master recommends that the Cougddalithe Plaintiffs taequest Mr. Turpin to
provide calculations of lump sum paymentsaoiermination basisaking into account
any benefits paid to date, for this groudtdintiffs based on thinformation currently
available in the record. Hecommends that Defendants have the right to review and
comment on such calculations by Mr. Turpin.

The third group of Plaintiffs are notirrently employed b$tinker Stores, but
have not yet begun to receiaay payment of befies under the terms of the 1995 Plan.

They are also subject to the risk of losthgir future benefitn the event of the
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insolvency of the Defendants. Like group twlas would not be the sa if the 1995 Plan
had been properly establishasla qualified defined benefit plan. The Special Master
recommends that the present value ofaim®unts of their benefits accrued under the
benefit formula of the 1995 Plan as of théedaf termination be calculated and paid to
them in a lump sum, grossagd for the amount of FICA and Medicare taxes payable by
them. The Special Master notes that thepiruAffidavit provides an estimate of the
amounts payable to Plaintiffs Brasley and Erdbased upon an assumed termination date
of August 1, 2013. The Special Master necoends that Betty Newell be included in this
group with adjustments made for her prieceipt of a $30,000 partial payment of

benefits on September 1, 2003 de time value of that payment.

Finally, the Special Master addressesigsue of whether the recommended lump
sum payments should also be grossed ughffull income taxe payable on these
amounts because they are notibligjfor rollover to an indiidual retirement account as
they are not being paid fromehrust of a Code Section 4@} Qualified retirement plan.
The Special Master suggests that this poteateahent of damages is too speculative to
be reasonably ascertained and recommendasigacluding it as part of a remedy. The
Special Master recommends that the Cadudpt a method suggested by the Defendants
to remedy the adverse tax consequences to #ietifs caused by nfailure to establish
and maintain the 1995 Plan as a tax qualifilah. It requires Defendants be responsible

to pay the difference in inoae tax due because of theliease in each Plaintiff's
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marginal tax rate in the year of the taxgtdgment over the marginal tax rate that would
apply without the increased income.
OBJECTIONS

Neither side completely agrees witie Special Master's recommendation.
Plaintiffs suggest the recommendation doesagobunt for death benefits. Defendants do
not think the Court should order that the pbenterminated, thetake issue with the
recommendation that the five former emplyeagently retired and receiving benefits
under the 1995 plan be pdidnp sum amounts, and thagk the Court to modify the
recommendation about the benefaBrasley, Fisher andewell. Defendants also ask
for a minor modification to the recommenida on income taxansequences. Finally,
both parties take issue with the Spedalster's recommendation on attorney fees.

CONCLUSION

The Court agrees with the Special Masteecommendations on all aspects except
the attorney fee issu@Vith regard to attmey fees, the Coudoes not necessarily
disagree, but the Court reserves ruling on iggte at this point. The Court will address
the attorney fee issue oncetimatter is fully resolved.he Court adopts all other
recommendations of the Special Mastard overrules the parties’ objections.

ORDER
IT ISORDERED:
1. The Special Master’s Final Rep@nd Recommendation (Dkt.245) is

ADOPTED. The parties shall complyith all recommendations in the
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report other than the attawn fees issue as if it wean order by the Court.
The parties shall retaindghassistance of the Spddidaster to the degree
needed to implement the recommetimas. The parties shall notify the
Court when the recommendations eoenplete, and the Court will then

address the attorney fee issue.

DATED: May 23 2014
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;‘v B. Lynn Winmill
ChiefJudge
United States District Court




