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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

MARK WILLNERD,
Case No. 1:09-CV-500-BLW
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

SYBASE, INC., a Delaware corporation

Defendant.

Before the Court are Defendant’s tbm for Summary Jdgment (Dkt. 116),
Plaintiff's Motion for PartialSummary Judgment (Dkt. 11Blaintiff's Motion to Strike
Parts of Defendant’s Affidavits in Spprt of Summary Judgment (Dkt. 123), and
Defendant’s Motion to StrikPlaintiff's Evidence in Oposition to Summary Judgment
(Dkt. 131). The Court heard oral argumentMay 2, 2011. Beig familiar with the
record, pleadings, and padie@arguments from hearing, the Court will grant Defendant’s
Motion for Summary Judgme(Dkt. 116), deny Plaintiff’'s Motion for Partial Summary
Judgment (Dkt. 117), and deny as moot, theidvhs to Strike (Dkts123, 131), as more
fully explained below.

BACKGROUND
Plaintiff Mark Willnerd was employed byefendant Sybaamtil his termination

on July 18, 2008. Willnerd coends that he was wrongfultischarged because of his
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participation in the investigation of an ideint involving Willnerd. In that incident,
Willnerd unbuckled his belt and held out theistldand of his pants in the presence of
Stefanie Thiel, the Human Resources Manage&itase’s Boise officao show that he
had lost weight.Second Am. CompDkt. 98, { 37. Sybase investigated the incident in
May 2008, and adviseWillnerd that his actions atd be perceived as sexual
harassmentld.  42. According to Willnerd, $ase employees subjected him to a
hostile work environment in taliation for his participatin in the investigation.

In May 2007, Willnerd ented into an Educationalgsistance Agreement with
Sybase, in which Sybase agd to pay for Willnerd tattend Stanford’s Executive
Program. Under the termsthie agreement, if Willnerd wassvoluntarily terminated for
cause within 24 months ekecuting the agreement, Willnerd would be required to
reimburse Sybase for the cost of the progré&in ] 14; AgreementEx. 57 towillnerd
Dep, Dkt. 116-12 at 33.

Through May and June @008, Sybase investigated concerns about Willnerd’s
exercise of judgment; theseclnded the belt buckle inciderwillnerd’s handling of a re-
organization, and his approwat expenses for a foreign ti@nal, Johannes Alberti.
Second Am. Comlf 49, 55. Around this time, Syd®malso conducted a “360” review
of Willnerd, a subjective evaluation used &mployee training and development through
feedback from various respondentd. { 50. Willnerd was terminated by his supervisor,
Terry Stepien, at a meeting somegim or around July of 2008d. 1 58. Stepien
formalized Willnerd’s termination by a lettdated July 17, 2008, stating three reasons

for Willnerd’s discharge: (1) Willnerd’s hahilg of a significant re-organization, (2)
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Willnerd’s disregard of Karen Chapin’s insttion not to approacBtephanie Thiel about
the belt buckle incident, and)(8Vilinerd’s actions in ap@mving paymentsor Johannes
Alberti. Termination Ltr, Ex. 90 toWillnerd Dep, Dkt. 116-12 at 60-61. In the letter,
Stepien notes that Willnerdisability to continue as an effective manager following his
mishandling of the re-organization “welearly reflected in [his] 360 review.Id.

In October 2008, Sybase demanded beirmement of $48,956kid by Sybase for
Willnerd’s tuition, under the Edation Assistance Agreemerfiecond Am. Compl.AB.
Willnerd asserts that Sybase is in breacthefAgreement, by attgpting to wrongfully
compel Willnerd to raurn the funds.Id. Willnerd seeks declaratory relief that Sybase
has no right to recover the fundi®cause the stated “causes” for his discharge were false.
Id. §112. In a counterclaim, Sybaasks for an order thaistentitled to reimbursement
under the Agreemeni#nswer and Counterclainbkt. 9, 11 21-27.

Willnerd also alleges that Senior Dster of Sybase Human Resources Karen
Chapin knowingly and maliciously madese and defamatoistatements about
Willnerd. According to Willrerd, these statements impugned his reputation at Sybase
and in the general business communBgcond Am. Comlf 117-121.

LEGAL STANDARD

One of the principal purposes of thersuary judgment “is to isolate and dispose
of factually unsupported claims . . . Celotex Corp. v. Catretd77 U.S. 317, 323-24
(1986). Itis “not a disfavored procedural dioat,” but is instead the “principal tool[ ] by
which factually insufficient claims or defses [can] be isolated and prevented from

going to trial with the attendant unwantad consumption of public and private
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resources.”ld. at 327. “[T]he mere existence &dme alleged factual dispute between
the parties will not defeat an other@igroperly supportedhotion for summary
judgment; the requirementtisat there be no genuimgsue of material fact.’Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 247-48 (1986).

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not ke credibility findings.Id. at 255. Direct testimony of the
non-movant must be believed, however implausihleslie v. Grupo ICA198 F.3d
1152, 1159 (9th Cir. 8). On the other hand, the@@t is not required to adopt
unreasonable inferences francumstantial evidenceMcLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The moving party bears the initial burden of demonstrating the absence of a
genuine issue of material faddevereaux v. Abbey63 F.3d 10701076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evidence to support the nonmoving party’s Eagéank v. Wunderman
Cato Johnson?212 F.3d 528, 532 (9th Cir. 2000). i$Ishifts the burden to the non-
moving party to produce evidea sufficient to support afyverdict in her favor.ld. at
256-57. The non-moving pg must go beyond the pleads and show “by her
affidavits, or by the depositionanswers to interrogatories; admissions on file” that a
genuine issue of material fact exis@elotex477 U.S. at 324.

However, the Court is “not required¢omb through the oerd to find some

reason to deny a motion for summary judgme@drmen v. San Francisco Unified Sch.
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Dist., 237 F.3d 1026, 1029 (9th Cir.2001) (quotigrsberg v. Pac. Northwest Bell Tel.
Co, 840 F.2d 1409, 141@®th Cir. 1988)). Insteadhe “party oppsing summary
judgment must direct [the Court’sftantion to specific triable facts.Southern
California Gas Co. v. City of Santa An286 F.3d 885, 889 (9 Cir. 2003).

ANALYSIS

1. Willnerd’s Motion for Partial Summary Judgment On His Claim That
Sybase Breached the Covenant @ood Faith and Fair Dealing

Under Idaho law, in the absence ofexpress agreement between the employer
and the employee limiting either party’s righ terminate the contract, either the
employer or the employee may terminate th@legment relationship at-will, that is, at
any time for any reasonitiiout incurring liability. MacNeil v. Minidoka Memorial
Hosp, 701 P.2d 208 (Idaho 1985). An expragseement sufficient to overcome the at-
will presumption can be found an employer’'s employmentanual or policies if they
limit the reasons for terminaticand the evidence indicatesthhe parties intended that
the manual or policies constitute arrakent of the employment contra8ee Jenkins v.
Boise Cascade Corpl08 P.3d 380, 3(Idaho 2005). Employment manuals and
policies do not change the employee’s at-wdkgs when they contain disclaimers that
specifically negate any intention on the employ part to have the policies become part
of the employment contract or explicittgate that employment is at-willd.; Raedlein v.
Boise Cascadeé31 P.2d 621, 623-24 (Idaho 19969rd v. Swire Pac. Holdings, Inc.

203 F. Supp.2d 1175, 117O. Idaho 2002).
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Here, there is no basis to arguattWillnerd was anything but an at-will
employee. The offer of goioyment submitted by Sybased signed by Willnerd
included a provision entitled “Employment XAfill,” which stated that “Sybase can
terminate your employment at atigne with or without cause.Offer Letter Ex. 1 to
Banducci Deg.Dkt. 117-4 at 2. Moreover, 8gse’s employee manual contains an
explicit at-will policy, under which Sybaseay “terminate the eptoyment relationship
at any time, with or without cause jomior notice, as it deems appropriat&ybase H.R.
Policies & ProcedureskEx. A toWhite-lvy Aff, Dkt. 116-3 at 8. The employee manual’s
introduction also advises an employee thateamployment at-will policy is not subject to
change.ld. The introduction further states that “[t|he policies setifartthis Manual do
not create a contract of employment and thiynot to be construed to constitute
contractual obligationsf any kind betweeybase and you.Sybase H.R. Policies &
ProceduresEx. B toGlubetich Aff, Dkt. 126-2 at 9. Given this record, it is impossible
for Willnerd to argue that he was anything bu at-will employee. And he concedes as
much. See Willnerd MemDkt. 117-1 at 5.

To avoid the effecdf his at-will status, Willnerd gues that once Sybase elected
to terminate him because his conduct, behavior, or performance was unacceptable, it had
to make that determattion in good faith.ld. at 6. The argument is based upon
employment policies which Willnerd contenasre incorporated into his employment
contract. Specifically, he relies upon laage in Sybase’s letter offering him
employment which required that he acknegde and execute Sybase’s Statement of

Values and Business Ethics Policy prioctammencing work. In turn, the Ethics
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Statement references Sybase’s “Human Ress Policies and Procedures” as the source
documents that explain in “greatietail” the Statement of Ethic&thics StatemenEx.

10 toBanducci Deg.Dkt. 117-14 at 1. Based upts, Willnerd contends that the
Human Resources Policies anadéadures, like the Ethics&&ment, became a part of
Willnerd’s employment contractd.; Willnerd St. of Factsf{ 14, 31. Among these
policies and procedurestise Termination Policy Termination PolicyEx. 28 to
Banducci Deg.Dkt. 117-25. Section 4.0 of thatljpy includes a nonexclusive list of the
conduct, performance, and behavior that Sghdeems sufficiently “unacceptable” to
terminate those employees$o exhibit them.ld. Thus, Willnerd contends that Section
4.0 became part of his enoginent contract and limitséhgrounds for which Sybase
could terminate his employment.

Recognizing the futility of arguing thatau provisions changehis at-will status,
Willnerd couches his argumentstarms of the covenant obgd faith and fair dealing,
which is implied in all contracts, atuding those for employment-at-wilCantwell v.

City of Boise 191 P.3d 205, 213 (Idaho 2008). Hawe the covenant does not provide
rights beyond those available wndh negotiated contracid. at 214. Rather, it requires
parties to perform in good faith, the obligations existing under the contdactt 213.
Breach of the covenant occurs where aypafiblates, qualifies[,] or significantly
impairs any benefit or right of the othemfyaunder an employment contract[,] whether
express or implied.ld. at 213-14. The test for breaghthe covenant is objective, and

considers the reasonableness of thtigsin carrying outhe contract.independence
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Lead Mines v. Hecla Mining Cal37 P.3d 409, 414 (Idaho 2008gnkins v. Boise
Cascade Corp.108 P.3d 38090 (Idaho 2005).

A. The Implied Covenant of Good F&h and Fair Dealing Cannot Alter
Willnerd’'s At-Will Status.

The problem with Willnerd’'s gument is that it is a thinlyeiled effort to make an
end run around the legal consequencesativill employment status. To argue that
Sybase, having stated reasons for Willnetel'smination, must do so in good faith, runs
counter to decisions of the Idaho appellatarts cautioning that the implied covenant of
good faith and fair dealing caat be used in this manneilenking 108 P.3d at 390;
Jones v. Micron Technolog923 P.2d at 492 (Idaho Ct. pp1996). The reason for such
a holding is clear — any othersult would be inconsistenttiv the very concept of at-will

employment. Indeed, no matter how you viewWillnerd’s argument effectively

1 In the seminal decision of the Idaho Supreme Court recognizing the implied covenant of good
faith and fair dealing in the context of an emploge#vill relationship, the court warned that its decision
should not be construed as a modification of the at-will relationdgicalf v. Intermountain Gas Go
778 P.2d 744 (Idaho1989). The court made this poimjuoging extensively from the Arizona Supreme
Court’s decision i'Wagenseller v. Scottsdale Memorial HospitdlQ P.2d 1025 (Ariz.1985¢K bang:

We ... recognize an implied covenant of godthfand fair dealing in the employment-at-

will contract, although that covenant does or@ate a duty for the employer to terminate

the employee only for good cause. The covenant does not protect the employee from a
“no cause” termination because tenure was never a benefit inherent in the at-will
agreement.The covenant does protect an employee from a discharge based on an
employer's desire to avoid the paymenbeiefits already earned by the employsesh

as the sales commissionshortune[ v. National Cash Register C&73 Mass. 96, 364
N.E.2d 1251 (1977) ], but not the tenuree@rn the pension andtirement benefits in
Cleary[ v. American Airlines111 Cal.App.3d 443, 168 Cal.Rptr. 722 (1980) |....

... [Blecause we are concerned not to place undue restrictions on the employer's
discretion in managing his work force and bessatenure is contrary to the bargain in an
at-will contract, we reject the argument that@cause termination breaches tmplied
covenant of good faith and fair dealing in an employment-at-will relationship.

(Continued)
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converts his employment contract from “at-wii' “for cause.” Altlough he implies that
his argument is more nuanced, the Court fimolgractical distinction. As noted above,
the other clear language of the offer letted @mployee manuals evidence that the parties
did not intend such a result.

Willnerd’s argument is not materiallydsd by his reliance wm Sybase’s Ethics
Statement, or the Terminati Policy included in itsluman Resources Procedures.
The Idaho Supreme Court has held thatéarployer may provide guidelines| ] which
are necessary conditions fomtmued employmengnd avoid having #m read as . . .
placing limits on the reasons for dischargdéenking 108 P.3d at 389 (citation omitted).
Also, a general policy statement does euanistitute an enfoeable promise or a
modification of an at-will emplyment contract where theniguage is too vague for a
reasonable person to conclude that the mamignded such a promise or modification.
See Hardenbrook v. United Parcel Service, @609 WL 4798049 at *10 (D. Idaho
2009). Willnerd has not shown that Sybaselsdst Statement had such specificity that a
reasonable person would camdé the parties intended it to limit the manner in which
Sybase could discharge Willnerd. This iswbether the claim is made as a breach of an

express provision of the contramtof an implied covenant.

Metcalf, 778 P.2d at 749 (quoting/agenseller,710 P.2d at 1040-1041 (emphasis added)).
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B. Prado Is Not Applicable

Willnerd argues that the result heegs here was strongly suggested by the
decision of Judge Boyle iarado v. Potlatch, Corp 2006 WL 259780 (D. Idaho) The
Court has closely revieweddhPrado decision and finds littlleere to support Willnerd’s
position. InPrado, the courgranted summary judgment to the defendant employer,
finding that the implied ogenant of good faith wasot breached. Willnerd correctly
notes that Judge Boyle granted summadgment to Potlatch because Prado was only
able to provide “a mere scintilla of evidence” regarding lack of good faith by his
employer.Id. at *9. From that observation by Judge Boyl®mdo, Willnerd suggests
that the implied covenant could be usedddrass deceitful reasons for termination if the
plaintiff employee presentedfficient evidence of such. $h an argument is not well-
founded for several reasons.

First, it is, at best, a strained readinglofige Boyle’s decision. Nothing about the
decision suggests that Judge Boyle intendedtigaimplied covenant could be used to
address deceitful reasons for termination.

Second, construing Judge Boyle’s demisin this manner suggests that he
intended to ignore the decisions of Idahpe&lfate courts suggesting that the implied
covenant of good faith andifalealing cannot be useduadermine the at-will status of
an employee.

Finally, Willnerd’s interpretation ignoreselfact that the alleged bad faith in

Pradowas termination of the plaintiff for filing worker’'s compensation claim. This
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raises public policy concerns which clearly distinguishes the decision in that case from
the facts presented here.

Although a breach of the implied covenatl#im is permissible in cases involving
at-will employment, circumstances that fadlpaupport such a claim are exceptional.
Willnerd has not shown that the facts here support a breach @ftbaant. The Court
finds no genuine issue of material fact tWétinerd’s employment with Sybase was at-
will, without any modification placing limits otine reasons for disctge. Accordingly,
the Court will deny Willnerd’snotion for partial summary gggment, and grant Sybase’s
motion for summary judgnme on the breach of covenant issue.

2. Sybase’s Motion for Summary Judgment

A.  Willnerd's Claim That Discharge Was In Retaliation For Protected
Activity Under Title VII and the IHRA

Sybase moves for summary judgmergnuissing Willnerd’s claims of retaliation
under Title VII of the Civil Rights Actand the Idaho Human ghts Act (IHRA). To
survive summary judgment on a claim of hetgon under Title VIl of the Civil Rights
Act, a plaintiff must demonstrate “(1) inwement in a protected activity, (2) adverse
employment action[,] and (3) a usal link between the two.”Brooks v. City of San
Mateq 229 F.3d 917, 928 {9 Cir. 2000) (citingPayne v. Norwest Corpl13 F.3d 1079,
1080 (9th Cir. 199)J. Where the three elements aréis$ied, the burdershifts to the
defendant to come forward withlegitimate non-retaliatory bis for the adverse action.
Id. If the defendant meets this burden, thempiiimust show a genuine issue of material

fact that the defendant’s reason for theeade action was pretext for retaliatiomd.
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Analysis of claims under the IHRA is the samBee e.g. Peterson v. Hewlett-Packard
Co,, 358 F.3d 599, 603 (9th Cir. 2004).

As to the first element, Willnerd assetftigit he was involveth protected activity
under the “participation clausef Title VII, 42 U.S.C. § 200e-3. Under that clause, an
employer is prohibited from discriminating agst an employee for participating “in any
manner in an investigatiomroceeding or hearing underighsubchapter.” 42 U.S.C.
§ 2000e-3(a). The Ninth Circuit has heldttH[tlhe purpose of section 2000e-3’s
participation clause ‘is to protect themployee who utilizes ¢ tools provided by
Congress to protect his rights.”Vasconcelos v. Mees807 F.2d 111, 113 (9th Cir.
1990) (quotingSias v. City Demonstration Agen®&B88 F.2d 692, 698th Cir. 1978)).
Thus, participation clause protection applienly to participation in the context of
investigations or proceedings beforee tRqual Employment Opportunity Commission
(EEOC). Vasconcelos907 F.2d at 113 (other citations omitted). Since Willnerd
conceded that his only paifation concerng Sybase’s internal investigation, Willnerd
cannot satisfy the firglement of a Title W retaliation claim.

In arguing that the protected activiglement is satisfiedWillnerd cites an
Eleventh Circuit caseéVlerritt v. Dillard Paper Co, 120 F.3d 1181 (11th Cir. 1997) (cited
in the EEOC Compliance Manu@l8-11(C)(1), n. 24 (1998)). In that case, the plaintiff's
involuntary testimony — in a co-workerTitle VIl case — about the plaintiff's own
discriminatory conduct was deemed paied under the participation claus#lerritt,
120 F.3d at 1186-87Willnerd argues that, undéerritt, his participation in Sybase’s

investigation of his own alleged misconduct is protected. But significantly, Willnerd fails
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to address that the @htiff's activity in Merritt was participation in a Title VII
proceeding, which is not the case here.

Willnerd contends that, despite the liniik@s of Title VII protection outlined in
Vasconcelasthe United States Supreme Court has implied a potential broadening of the
participation clause’s reachn addition to the participain clause, section 2000e-3 has
an “opposition clause” which prohibits sdrimination for opposing an unlawful
employment practicg. 42 U.S.C. § 2000e-3(a). In aseacited by Willnerd, the United
States Supreme Court held that the oppositiause protected amployee who spoke
out about sexual harassment, not during EGfoceedings, but during her employer’s
internal investigation into maors of such harassmer@rawford v. Metropolitan Gov't of
Nashville & Davidson Cy129 S.Ct. 846 (2009).

In Crawford, the court specificallgleclined to address thmaintiff's claim under
the participation clauseld. at 853. But, the court fodnthat opposition clause would
support a claim, even thoughetplaintiff's complaints oexual harassment were neither
made on her own initiative, nor during istgations in the context of EEOC
proceedings. Id. A finding that tle opposition clause di not apply in these

circumstances, the court reagd, could discourage empé®ss from speaking out about

2 Another distinction ignored by Willnerd is that the employe¥ierritt told plaintiff, upon
terminating him, that plaintiff's testimony wéhe most damning” to the employer’s cadéerritt, 120
F.3d at 1187. The court Merritt found that the employer’'s commemas direct evidence of retaliation.
Id. at 1187-90. There is no similar evidence of retaliation here.

% In his Response to Motion for Summary Juéamn Willnerd withdraws his claim under the
opposition clauseWillnerd Resp.Dkt. 124 at 5.
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discrimination against themselves or co-workers, for fear of unmitigated retalidtion.
at 852. Such a result would largely underenthe statute’s principal goal of avoiding
harm to employees.Id. (citing Faragher v. Boca Raton524 U.S. 775, 806 (1998);
Albemarle Paper Co. v. Moogg§22 U.S. 405, 41{71975)). Key to theourt’s holding in
Crawford is that the plaintiff's protected acti was speaking out about the employer’s
discrimination. The same cannot be safidVillnerd’s alleged protected action.

Nothing about Willnerd’'s involvement in Sybaseisvestigation can be
characterized as speaking alpout discrimination by Sybase. Nor does Willnerd assert
as much. Thus, a finding thtte opposition clause does ragply here would have no
chilling effect on an employee’s right to spealt against discrimination. The statute’s
goal of avoiding harm to emmyees would be unaffected. There is no evidence that
Willnerd has been hindered frousing the tools providedy Congress to protect his
rights. See Vasconcelp807 F.2d at 113. Absent a faat or legal basis to extend the
decision inCrawford here, the Court finds that Wiltnd’s participation in Sybase’s
investigation was not a protected activity.

Because Willnerd cannot establish thestfielement of a prima facie case of
retaliation, his claim fails. The Court need adtress the remaining elements, or the rest
of the burden shifting analysis for Willnerditaim that his dischasgwas retaliatory, as
contemplated under Title VIIL.Sybase’s motion for summary judgment as to this claim
will be granted. Because analysis of IHRA wklaiis identical to thatf Title VII claims,
Sybase’s motion for summary judgment tas Willnerd’s IHRA claim will also be

granted.
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B. Wrongful Dischargeln Violation of Public Policy

Idaho has recognized a public policycegtion to at-will employment where an
employee is discharged in retaliation for aityivsuch as refusal toommit an unlawful
act, performance of an important public obligati or exercise of rights or privileges.
Van v. Portneuf Medical Ctr212 P.3d 982, 99@ldaho 2009)(citingMallonee v. State
84 P.3d 551, 557 dhho 2004)). The purpose of the fiipolicy exception is to balance
“the often competing interests of sety, the employer, and the employed&tmondson
v. Shearer Lumber Produc¢tg5 P.3d 733,42 (Idaho 2003jciting Crea v. FMC Corp.
16 P.3d 272, 2789daho 2000)). “Once theourt defines the public policy, the issue of
whether the public policy was vated is one for the jury.’Van 212 P.3d at 991 (citing
Smith v. Mitton 104 P.3d 367, 37d4daho 2004)).

For his wrongful discharge claim, #@ppears that Willnerd asserts the same
argument as in his claims under Title VII ath@ IHRA: that Sybasdischarged him in
retaliation for his participatiom its investigation. Willned has not identified any other
activity that he contends satisfies the puplndicy exception. In order to proceed on his
claim, the Court must find th&¥ilinerd’s participation in $base’s investigation raises a
public policy concern. The Court find® such concern on the facts before it.

It is undisputed that Sybase requestetinéfd’s participation in its investigation
of the belt buckle incident, and Willnerd complied. There iswidence that either party
opposed Willnerd's participain and, thus, no evidence @dmpeting interests between

them. Nor do the facts suggest a societarest in need of protection.
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In response to Sybasaisotion on this issue, Wilerd does not explain how his
participation in Sybase’s inviégation is an action in need pfotection, or what public
policy is implicated by his participatiorinstead, Willnerd assertee same argument he
raised in his motion for partial summary judgmb on the breach of covenant claim: that
Sybase violated its Terminan Policy and Ethics Statemenvhich Sybase intended to
modify Willnerd’s at-will employment. As inits analysis of Willnerd’s breach of
covenant claim, the Court rejects thigwamnent as unsupported by the record. There
being no public policyat issue, and no public policyiolation, the Court will grant
summary judgment to Sybase on this claim.

C. Claims Regarding The Education Assistance Agreement

(1) Willnerd’'s Claim that Sybase Sought Reimbursement in
Retaliation for His Filing an EEOC Complaint.

Under the Education Asdance Agreement betwedfMillnerd and Sybase, the
latter paid the former’s cosf attending Stanford’s Execuawrogram. The terms of the
Agreement provided #t Willnerd was to reimburse Sym if, within 24 months of
entering the Agreement, Willnerd wasvatuntarily discharged for causeSecond Am.
Compl, Dkt. 98, § 14AgreementEx. 57 toWillnerd Dep, Dkt. 116-12 at 33. Willnerd
does not dispute that he was terminated wigdirmonths of entering the Agreement, but
argues that the true reason Sybase pursued reimbursement was retaliation for Willnerd’s
filing of an EEOC complaintSecond Am. CompDkt. 98, | 85.

As discussed above, to establish aligtan claim, Willnerdmust show: (1) that

he engaged in a protected activity, (2) thatsuffered adverse action, and (3) a causal
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link between the two.Brooks 229 F.3d at 928. As to thiest element, the Court finds
that the filing of an EBC complaint qualifies as a protected activity.
a. Adverseaction

Regarding the second element, the Un8&tes Supreme Court has explained that
Title VII's anti-retaliation provision “protestan individual not from all retaliation, but
from retaliation that producem injury or harm.”Burlington Northernand Santa Fe Ry.
Co. v. White548 U.S. 53, 67 (2006)The prohibited actions drarms need not relate to
employment nor occur at the workplacé&d. at 63-64. Thus, the fact that Willnerd's
employment had been terminated when dleged adverse action was taken does not
preclude relief. The court considers whettereasonable employee would have found
the challenged action materially adverseld. at 67-68. In other words, the court
determines whether a reasoreabmployee would be discouraged from bringing a charge
of discrimination. Id. (citations omitted).

The Ninth Circuit has found that actibg an employer, which it was entitled to
take, could not be deemedatatory “absent a showingf disparate treatment.Brooks
v. City of San Mate®29 F.3d 917, 929 (9th Cir. 20(hat the defendant city used all
of its allotted days to process plaintiffisorker’'s compensation&im was not evidence
of retaliation). Here, Willnerd does not asshsparate treatment. Under the plain terms
of the Education Assistance Agreement, Sylease entitled to reimbursement of tuition,
upon Willnerd’s discharge farause. Without any evidenoe argument of disparate

treatment, there is no basis to find that Sylsaseforcement of its contract discouraged
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Willnerd from filing an EEOC complaint. The Court finds that a reasonable person in
Willnerd’s position would not find Sybaseéstion materially adverse.
b. Causalink

Even if the Court were tiind Sybase’s action adversd#/jlinerd cannot establish a
causal link. The unchallenged facts indic#tat Sybase pursued reimbursement on
October 24, 2008, roughly two weeks after Willnerd filed his EEOC complaint on
October 6, 2008. Ex. A t€uriale Dec, Dkt. 116-9; Ex. L toDurgan Aff, (IHRC
Determinatior), Dkt. 116-23; Second Am. Complf 73, Dkt. 98. Under other
circumstances, a gap of two weeks betwee protected activity and an adverse
employment action may be sufficient eviderafea causal link tqustify submitting a
case to the jury. However, the facts presd here prevent Mherd from relying on
temporal proximity to supply the requiredusal link between #ifiling of an EEOC
complaint and Sybase’s action to pursue beireement under the Education Assistance
Agreement.

In Clark County School Districv. Breeden,532 U.S. 268, 272 (2001), the
Supreme Court held that an empldgeaction in “proceeding along lingsreviously
contemplated but not yet definitively determinedjo evidence whatey of causality.”

Id. (emphasis added). That is precisely ¢ireumstance presented here. By the time
Willnerd filed his EEOC Complaint, the Edateoon Assistance Agreement, with its
provision for reimbursement, had alreadyemenegotiated andgied. Moreover, the

triggering event for reimbursement — Weld's termination for cause — had already
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occurred. Thus, Willnerd mugtovide evidencéeyond temporal proximity to establish
causation.

Willnerd contends that hieas provided substantial eeilce that his termination
for cause was pretextual, anatisuch evidencsupplies the necessary causal link for his
retaliation claim. The challenge for Willneislthat the decision to terminate him — and
to denominate the termination ‘der cause” — was made prior to his termination on July
18, 2008. This was almostrée months before he filed EE£OC complaint. Thus, for
Willerd’'s argument to make sense, one maggume that Sybasentrived a reason to
terminate him “for cause” iduly of 2008, anticipating #t he would file an EEOC
complaint three months later. Such asuamption is not a reasdia inference from the
record. Accordingly, the Court concludésat Willnerd has nosuccessfully shown
sufficient evidence of a caalslink between his filing ofhis EEOC complaint and
Sybase’s decision to seek reimbursemeftfunds advanced under the Education
Assistance Agreement.

(2) Breach of the Education Assistance Agreement

Sybaseseeks summary judgment on its countsrolfor recovery of $48,950 as
provided for by the Educatioikssistance Agreement. yl$ase also requests summary
judgment on Willnerd’s clainthat Sybase breached the ireg covenant of good faith
and fair dealing associated with the Agreement.

In analyzing the motions related tglfase’s right to reimbursement under the
Education Assistance Agreemeinis immaterial that Willerd was employed at-will.

Rather, the inquiry must fostexclusively on the Agreemimand its provisions that
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Sybase is only entitled to reimbursemeifinerd was terminated “for cause” under
Sybase’s policies.

This, in turn requires #t Willnerd’s claim that §foase violated the implied
covenant of good faith and fadealing be examined differdythan it wasn the context
of his at-will employment. Although, the implied covenant in an at-will employment
situation is largely limitedo protecting an employee “from discharge based on an
employer’s desire to avoid papmt of benefits already earnkby the employee, such as
sales commissionsMetcalf v. Intermountain Gas CQ.78 P.2d 744,748 (Idaho 1989)
(quotingWagenseller v. Scottsdale Memorial Hospitd0 P.2d 10251040 (Ariz.1985)
(en bang), the same is not true where the limg covenant arises out of a written
contract like the Education Assistance Agreemndihe covenant does not create rights
beyond those expressly agreed @antwel| 191 P.3d at 213-14. It “does not extend to
obligate a party to accept a materialpain the terms of its contractBadgett v.
Security State BanlB07 P.2d 356 (Wash. 1991). \Mever, the covenant does require
that the parties perform in good faith aliligations imposed by their agreemesge
Idaho First Nat'l Bank vBliss Valley Foods, Inc824 P.2d 841, 863daho 1991), and is
breached by “[a]ny action whicholates, nullifies or significantly impairs any benefit or
right” which either party has in the contradfletcalf 778 P.2d at 748.

The contractual rights vich Willnerd obtained by viue of the Education
Assistance Agreement, were tovhahe cost of his particifian in the Staford executive
training program paid for by Sybase, and lb@tequired to reimburse Sybase unless he

was terminated “for cause” within 24 montkf$er entering the ageenent. Thus, the

MEMORANDUM DECISION AND ORDER - 20



right at issue here is Willnerd’s right niotbe required to mnburse Sybase. The
challenged action is Sybase ghel fabrication of reasonsrf@Villnerd’s termination.

Clearly, if Sybase terminated Willnerdtlout “cause,” the express terms of the
Agreement would prevent it frowbtaining reimbursement of the sums it paid under the
terms of the Education Assistance Agreeme®n the other hand, if Sybase terminated
Willnerd “for cause” and had dgtimate reasons for doing sihe express terms of the
Agreement would entitle Sybase to seek mubver reimbursement of those costs.
Breach of the covenant of good faith and tealing “is not shown by evidence that one
party exercised or insisted d@as rights under a contract.3t. Alphonsus Regional Med.
Ctr., Inc. v. Krueger861 P.2d 71, 79 (ldaho Ct. App. 199@)otingFirst Security v.
Gaige 765 P.2d 683, 687 (Idaho 1988)). Buhat if Sybase, alibugh having facially
valid reasons to do so, sdtthat they were termihag Willnerd “for cause,” not
because of his performance or conduct, baictieve some other purpose, such as to
obtain reimbursement of the sums exgied on Willnerd’'s beh® Under those
circumstances, the implied covenant of goathfand fair dealingvould prevent Sybase
from using such reasons toplizre Willnerd of his contractual rights under the Education
Assistance Agreement.

Thus, two questions must be answered. t,Fare there disputed issues of material
fact as to whether Willnerd’s conduct justditis termination “for cause?” Second, are
there disputed issues of material factas/hether Sybase was motivated, not by
Willnerd’s shortcomings as an employee, busbyne other objectivsuch as to obtain

reimbursement of the sumspended on Willnerd's behalf, and thereby “violate, nullify
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or significantly impair” his benefitsral rights under the Education Assistance
Agreement?
a. Was Willnerd Discharged for Cause?

Sybase’s termination policy providestitauses for involuntary termination
include violation of the Margement Approval Processiarefusal to follow legitimate
direction from a manageiermination Policy Ex. 92 toWillnerd Dep, 356:11-18, Dkt.
116-12 at 63. The three basesWillnerd’s termination idetified in Sybase’s letter of
termination were (1) Willnerd’s mishandling of a significant re-organization, (2)
Willnerd’s confrontation of Steinie Thiel, despite directn from Karen Chapin that he
not do so, and (3) Willnerd’s authorizationexfpenses for Johannes Alberti without
supervisor approval, in @lation of Sybase’s Managent Approval Process.
Termination Ltr, Ex. 90 toWillnerd Dep, Dkt. 116-12 at 60-61. The second and third
bases for termination appear to satisfy Sybase’s definition of “cause” for involuntary
termination.

If there were any disputed facts surroungdihe bases for Willnerd’s termination,
there would be a triable issue fojury to decide. But, Willerd does not dispute that he
engaged in the conduct described in his teatiom letter. In essence, Willnerd does not
challenge the validity of facsupporting discharge for causkstead, Willnerd contends
that the stated reasons were pretextuaé argues that Sybase chose to terminate him
“for cause,” not because of his deficigatrformance or conduct, but to obtain

reimbursement of the sums paid underEdecation Assistance Agreement. This,
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Willnerd argues, violated the implied covenant of good faithfair dealing. The Court
thus considers the question of Sybagedgivation for terrmating Willnerd.
b. In terminating Willnerd, wasy®ase motivated out of a desire
to obtain reimbursement under the Education Assistance
Agreement?

Willnerd offers four argumes to support his contentidghat there is evidence in
the record from which a junpight find that Sybase’s motion in discharging him was
other than the “for cause” reasons stated in his letter of termination.

First, regarding his approval of expeagor Johannes Alberti in violation of
Sybase’s Management Approval Process, Willnerd states that Sybase “targeted Willnerd,
and Willnerd only, for any fatlut” concerning Alberti.Willnerd Resp.Dkt. 124 at 23.
Through a footnote reference to his Statement of Disputed Facts, Willnerd asserts that
Thiel, Chapin, and Sybase employee Betrishnapillai werealso involved in
violations concerning Albd&r but never suffered any adverse employment action.
Willnerd St. of Disputed Fact®kt. 125 at 7. However, Willnerd acknowledged in
deposition that, as supervisor, he directed Krishnapillai to bring Alberti over from
Germany, then later, to find leegpensive housing for AlbertWilinerd Dep, 536:22-
539:19, Ex. A tdurgan Aff, Dkt. 130-1;Willnerd Dep, 303:20-304:25, Ex. 14 to
Banducci Deg.Dkt. 117-18. By his own testimonwillnerd gave instructions regarding
arrangements for Alberti; Krishnapillai followed them.

Courts considering motive in the contexidiscrimination claims, look to whether
similarly situated persons are treated differentfasquez v. Cy. of Los Angel849 F.3d

634, 641 (9th Cir. 2003). Although nottime context of discrimination here, the
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“similarly situated” analysis, by analogy,apt. The Court finds that the individuals
identified by Willnerd were not similarly tsiated to him. Oy Willnerd was in a
position to supervise Albertisxpenses. Krishnapillai, 1@, and Chapin were nét.
Thus the evidence that Willnerd was treaddterently fails to demonstrate improper
motive by Sybase, in citing the Alberti i€sas a basis for Wilkrd's termination.
Indeed, the factor that distinguishedldérd from the others — his responsibility
for overseeing Alberti's expensesis reflected in § 10.16f the Management Approval
Process which Sybase asserts Willneadated. Section 10.16 of the Management
Approval Process required approval by Willnerd’s supervisor, T&epien, or by Vice
President for Sybase’s Worldwide Human Resesy Nita White-lvy, before expenses to
rent or lease housing for Alidecould be made. Ex. F ©©hapin Aff, Dkt. 116-5 at 33.
Notably, in his response to Sybase’s motM#i)nerd does not dispute that his actions
concerning Alberti violated the Managemémproval Process, as determined by his

supervisor, Terry StepiéhThe Court therefore rejectsiMierd’s challenge to the truth

*In his briefing and Statement of Disputed Facts, Willnerd gives no indication that Thiel or
Chapin were involved in directing Alberti’'s expenses, or otherwise elaborate on how Thiel or Chapin
were involved. The Court need not “comb throughrigcord to find some reason to deny a motion for
summary judgment,Carmen 237 F.3d at 1029, rather, the “party opposing summary judgment must
direct [the Court’s] attention to specific triable fact&buthern California Gas Co336 F.3d at 889.

Given Chapin’s and Thiel's positions as human resowgagpsrvisors, the Court cannot find that they had
decision-making responsibility for approval of Alberti’'s expenses.

>Ing 10.16, this responsibility is dedmd as “functional approval.” Ex. F @hapin Aff, Dkt.
116-5 at 33.

® In the memorandum supporting his Motion fortR& Summary Judgment, Willnerd cites Karen
Chapin’s deposition testimony that she erredoinctuding Willnerd violated the Management Approval
Process § 10.16, regarding Albeniillnerd Mem, Dkt. 117-1 at 19 (citin@€hapin Dep, 242:20-243:4,
Dkt. 117-10). However, Willnerd omits Chapiritdlow-up that “although Mr. Willnerd is not required
to sign the [Management Approval Process], it is éponsibility to ensure thall the proper approvals
(Continued)
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or validity of this basis for his dischag a ground for termination which meets the
definition of “cause” under Sybase’s Termiion Policy on its face. Ex. 92 Willnerd
Dep.

Regarding Willnerd’s mishandling ofraajor re-organization as cause for his
termination, Sybase higllted Willnerd’s failure to complete Personnel Action
Requests before announcing tte-organization constituteddpidgment on his part. As
evidence that this basis for termination ie&se, Willnerd notes that Sybase policy does
not require Personnel Action Requestbéacompleted before announcing a re-
organization.Willnerd Resp.Dkt. 124 at 23. This argument ignores the fundamental
nature of Sybase’s concern — that Willnerdandling of the re-organization created “an
extremely serious morale problem,” regardiglsshether it directly violated a company
policy. Termination Ltr. Willnerd does not dispute Sydxs finding that his poor
judgment caused a “crisis obmfidence” in his abilityto serve as an effective manager.
Id. Significantly, although this reason fdischarge is subjective, Willnerd does not
argue that he in fact exercised good judgniehis handling of the re-organization. The
Court finds that Willnerd has failed to identdytriable issue thatihbasis for discharge
was false.

Willnerd’s third challenge to the reasons for his discharge is that Sybase relied on

results from his “360” employee review in termimg him. Willnerd contends that this

are done within the organizationSee id243:12-244:14. Further, Willnerd does not challenge that
Stepien, who made the final decision terminating M&iltl, concluded that Willnérmad violated § 10.16.
Stepien Dep 81:15-19 and 182:4-6, Dkt. 117-8.
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shows pretext on the part of Sybase, beeaush reviews — according to Sybase CEO
John Chen — were nai be used as a basis for terminatiovélinerd Resp.Dkt. 124 at

23. However, Willnerd’s termination letter ress three instances of poor judgment — not
the results of the 360 reviewas the basis for terminatiod.ermination Ltr, Dkt. 116-12

at 60-61. The letter does refer to the 360aw, but only as providing further support

for the conclusion that Willnerd demdreted “extremely poor judgment.ld.

Moreover, whether Sybase degakfrom its internal policy aofestricting the purposes for
which 360 reviews could be &3 seems largely irrelevant to the question of Sybase’s
termination. The Court cohmes that Sybase’s reliangeany, on Willnerd’s 360

review does not support a reasonable inferémaeSybase’s stated reasons for discharge
were a pretext to permit Sybase to recdhie funds advanced under the Education
Assistance Agreement.

Finally, Willnerd challenges that his temation was based onshconfrontation of
Stefanie Thiel regarding the belt buckle incidewtilinerd Resp.Dkt. 124 at 23. In
support of his contention that ground fomténation was pretextual, Willnerd notes that
Thiel had agreed to spk with Willnerd. Thiel Dep.at 153-55, Ex. 7 tBanducci Deg.
Dkt. 117-11 at 39. However, Thiel's tesbny at deposition reflects that she “did not
think he was going to giato a discussion about [the belt buckle incidentyl”

Although Willnerd said thy were “going to have an ummfortable conversation,” Thiel
testified that, as a human resources empldyee, have uncomfortable conversations all
the time . . . so you just [say] okayld. Even if Thiel had knowingly consented to the

conversation, Willnerd does not dispute thatapproached Thiel about the belt buckle
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incident despite Chapin’s direct insttion not to do so — which again meets the
definition of cause under Sybas&ermination Policy. Ex. 92 té/illnerd Dep.

In summary, Willnerd’'s arguments arstiactions from the relevant issue of
whether Sybase’s motivation discharging Willnerd was uelated to the performance-
based reasons provided by Sybalde. offers no direct evidena# pretext. At best, his
arguments depend upon infereaavhich he claims can loerived from circumstantial
evidence. However, the Court finds that thferences are so strained as to be
unreasonable and inadequatstpport a jury’s verdict. After construing all reasonable
inferences which can be derds/&om the evidence in a lightost favorable to Willnerd,
the Court is not persuaded there are disp@®gaes of material fact on his claim that the
reasons stated by Sybase forteisnination were pretextual.

Absent a sufficient showing of pretextetbindisputed evidence demonstrates that
Sybase merely insisted on its right tombursement under the Education Assistance
Agreement. There is no genuine issuenaterial fact regarding the Education
Assistance Agreement claim$hus, the Court will grant somary judgment to Sybase
on its counterclaim for breadi contract, and dismiss Wikmd’s claims of retaliation

and breach of contractgarding the Agreement.

! Again, in the somewhat different context of a Title VII retaliation claim, a plaintiff who
presents only indirect or circumstantial evidence “that the employer’'s motives were different from its
stated motives,” must provide “specific’ and ‘stdr#tial’ evidence of pretext to survive summary
judgment.” Stegall v. Citadel Broadcasting G&50 F.3d 1061, 1066 (9th CR003)(citation omitted).

But regardless, of how the legal standard is stétéxiclear to the Court that after construing all
reasonable inferences which can be derived from tideeee in a light most favorable to Willnerd, he
has failed to establish the existence of dispigsdes of material fact on the pretext issue.
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D. Defamation

The Court previously examined Willrks claim for defamation in his first
amended complaint, and dismissed with leave to am@nder, Dkt. 71. As discussed in
that decision, one cannot be sued dapressing his or her opinionVeimer v. Rankin
790 P.2d 347, 358daho 1990) (citingHotchner v. Castillo-Pucheés51 F.2d 910, 913
(2nd Cir. 1977) (other citmns omitted)). The opiniomefense can be&vercome,
however, by showing that the defamatomgtesinent was “a negative characterization . . .
coupled with a clear but falseplication that the [speaker writer] is privy to facts
about the [allegedly defamed] person th& anknown” to those laging or reading the
statement.ld.

Willnerd identifies the following allegeglldefamatory statement made by Karen
Chapin to Nita White-lvy\Vice President of Sybase’s Worldwide Human Resources,
regarding Willnerd’s purportethck of skill as a manager: “If | was a betting person, |
would say that 50% of the empl@sewill look for new positions."Second Am. Compl
Dkt. 98, 1 118. The Coufinds that Chapin’s qualifym language, “I would say,”
unmistakably frames the staterhes opinion. Willnerd haasserted no evidence that
Chapin implied, let alone falsely impliethat she was privy to additional information
about Willnerd of which WhiteMy, Chapin’s superior, was unaware. Instead, Willnerd
asserts thaWhite-lvy was not privy to facts from Chapin’snvestigation of Willnerd.
Aside from use of the word “pry” in the context of Chapiand White-lvy, this assertion

falls far short of satisfying the possible eptien to the opinion dense, that a false
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implication of privileged knowldge be clearly expressedNeimer 790 P.2d at 352;
Hotchner 551 F.2d at 913.

Willnerd implies there are other defamatstgtements not séirth in the Second
Amended ComplaintSecond Am. CompDkt. 98, 1 118. At thistage in litigation, and
given the admonishments of this Courtdismissing the initial defamation claim with
leave to amend, the Court finds that Willdiesramended defamation claim is inadequate
to proceed to trial. Willner has had ample time and oppmity to develop his case.
Having failed to show a genuine issue of matdaet for a jury to decide on the claim of
defamation, the Court will graybase’s motion to dismiss it.

3. Motions to Strike

In addressing the parties’ motions herding Court has not relied on the materials
at issue in Willnerd's and Sybase&spective motions to strik&Villnerd Mot, Dkt. 123,
Sybase Mot Dkt. 131. Accordingly, the Court will deny these motions as moot.

ORDER

IT IS ORDERED:

1. Plaintiff's Motion for PartialSummary Judgment (Dkt. 117)DENIED.

2. Defendant’s Motion for Samary Judgment (Dkt. 116) GRANTED.

3. Plaintiff's and Defendant’s Motione Strike (Dkts. 123, 131) are

DENIED AS MOOT.
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DATED: July 12, 2011

B i

B. LanWinmill
ChiefJudge
United States District Court
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