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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

UNITY SERVICE COORDINATION,
INC., A REFERRAL AND Case No. 1:09-cv-639-BLW
INFORMATION SERVICE LLC;
S.O0.AR., INC.; COORDINATED CARE MEMORANDUM DECISION AND
SERVICES, LLC; UNBEEUDDLED, LLC,; ORDER

LLOYD BRINEGAR SHORT &
ASSOCIATES, LLC,

Plaintiffs,
V.

RICHARD ARMSTRONG, and LESLIE
CLEMENT, in their official capacities,

Defendants.

Before the Court are Plaintiffs Mion for Summary Judgment (Dkt. 36) and
Defendants Cross Motion for Summary Jodent (Dkt. 40). The Court heard oral
argument on January 26, 2011. Being faanwWwith the record and pleadings, and
counsels arguments at hearing, the Coulttgvant Plaintiffs motian, deny Defendants
motion, and set the matter for hearing as to an appropriate remedy.

BACKGROUND
The factual background of this casesvagtailed in the Courts Order on Motion

for Preliminary Injunction (Dkt. 32), lwvill be largely repeated here:
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Plaintiffs are six Idaho service coordinatiagencies. In this action, Plaintiffs
seek to enjoin DefendantsdRiard Armstrong, Director dflaho Department of Health
and Welfare (IDHW), and Lesli€lement, Administrator of IDHWs Medicaid Division,
from continuing to implement a changeMiedicaid reimbursement rates for service
coordination benefits provided developmentally disablextlults and children. This
change in reimbursement rateschme effective on Jul, 2009. Compl, Dkt. 1. Before
July 1, 2009, IDHW reimburskeservice coordination agemsithat provided ongoing
service coordination for developmentally disabhdults and children on a flat, monthly
rate per Medicaid participanSimnitt Aff, Dkt. 14, §10. Since July 1, 2009, IDHW
requires service coordination agencies tosuitth clients in fifteen-minute increments.
IDHW reimburses agencies accordinglg. § 11.

The 2009 rate changetvas the resuld ofulti-year analysis and collaborative
process that began in July 2005emHdaho Code § 5618 became lawPugatch Aff.

Dkt. 15, § 6. Section 56-118 directs IDH@/implement a methodology for reviewing
and determining reimbursement rates'to mercoordination agencies. [.C. § 56-118(1).
In May 2005, Sheila Pugatch, the Principalancial Specialist in IDHWs Office of
Reimbursement Policy, was placed in chasfydeveloping the methodology required by
section 56-118Pugatch Aff.§ 7.

From 2005 to 2009, IDHWbok steps to develop a methodology for reviewing and
determining reimbursement rates, includaogducting its own annual cost studieSee

id. 9 8, 16, 20, 21. IDHW also contractgith the consulting firm Johnston-Villegas-
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Grubbs and Associates, LLC (JVGA) to deyebkurveys, compile date, analyze data, and
develop a reimbursement methodolodg. 11 9,14. IDHW hired another consulting
firm to compare Idaho reimbursemeates with those of other statdd.  12. In April
2008, IDHW prepared draft calculationsdasought and usedddback from service
coordination agencies tomend the calculationdd. § 20.

Despite its efforts, IDHW ultimately ed little if any of the cost studies in
revising reimbursement rates, due at leaghir to the small sample size of providers
who responded to its surveymstead, IDHW used dafeom the Burau of Labor
Statistics (BLS) for Idaho pfessional and para-professional wages; for general and
administrative costs, IDHW used the ximmum percentage allowed (10%) without
further supporting data, noting that there waslifficient data to justify using a different
percentageld. 1 23. IDHW submitted State Plan Amendments for the new
reimbursement rates to the CentersMedicare & Medicaid Services (CMSWwhich
determined that the plans colep with federal regulationsld. I 24;see Simnitt Aff.

Dkt. 14-1, Exhs. D-20 and D-21.

In December 2010, shortly after filing thesit, Plaintiffs moved for a preliminary

injunction to prevent Defendants from contimgito implement the reimbursement rate.

The court considered the parties pleadjngishout oral argument, and issued its

1 CMS is “the federal agency that administeosh the federal Medicare and Medicaid programs and
enforces the rules and regulations that [IDHW] must comply with to receive federal funding for these
programs.”Pugatch Aff. q 16.
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Memorandum Decision and Order denying piheliminary injunction (Dkt. 32) in March
2010. Inits decision, the Court determineat tRlaintiffs were unlikely to prevail on the
merits. Although Plaintiffslemonstrated they would suffer harm absent preliminary
relief, the Court found that the balance ofiéiqa tipped in favor of Defendant, and that
an injunction was not in the public intete An order enjoining IDHW from employing
the reimbursement rate would require IDHWiolate its approved State Plan, placing
Idahads federal funding for Medicaid benefitiggents at risk. Té Court now considers
the parties respective recgis for summary judgment.
STANDARD OF LAW

One of the principal purposes of the sumyrjadgment‘is to isolate and dispose of
factually unsupported claims . . Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).
It is“not a disfavored procedural shortchtit is instead the‘principal tool[ ] by which
factually insufficient claims or defensesfg be isolated and prevented from going to
trial with the attendant unwarranted conguion of public angrivate resourcesit. at
327. {T]he mere existence of some allédactual dispute between the parties will not
defeat an otherwise properly supportediorofor summary judgment; the requirement is
that there be no genuingsue of material factAnderson v. Liberty Lobby, In&77 U.S.
242, 247-48 (1986).

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not rka credibility findings.Id. at 255. Direct testimony of the

non-movant must be believed, however implausihleslie v. Grupo ICA198 F.3d
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1152, 1159 (9th Cir. 8). On the other hand, the@@t is not required to adopt
unreasonable inferences francumstantial evidenceMcLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The Court must be‘guided by the subsitanevidentiary standes that apply to
the caselLiberty Lobby 477 U.S. at 255. If a claim requires clear and convincing
evidence, the issue @ummary judgment is whether a reasonable jury could conclude
that clear and convincing ewadce supports the claind.

The moving party bears the initial burden of demonstrating the absence of a
genuine issue of material faddevereaux v. Abbeg63 F.3d 10701076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evidence to support the nonmoving partys Eagbank v. Wunderman
Cato Johnson212 F.3d 528, 532 (9th Cir.2000).

This shifts the burden tine non-moving party to pdoice evidence sufficient to
support a jury verdict in her favotd. at 256-57. The non-mawy party must go beyond
the pleadings and show*by her affidavits, or by the depositions, answers to
interrogatories, or admissions on filé'thajenuine issue of material fact existSelotex,
477 U.S. at 324.

However, the Court is‘hot required to comb through the retoofidd some reason
to deny a motion for summary judgmei@armen v. San Francisco Unified Sch. Dist.,

237 F.3d 1026, 10299 Cir.2001) (quoting-orsberg v. Pac. Northwest Bell Tel. Co.
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840 F.2d 1409, 1418 (9th Cir. 1988)). ki, the‘party opposing summary judgment
must direct [the Courts] attéion to specific triable factsSouthern California Gas Co. v.
City of Santa Ana336 F.3d 885, 88®th Cir. 2003).

Only admissible evidence may be coesatl in ruling ora motion for summary
judgment. Orr v. Bank of America285 F.3d 764, 773 (9th Cir.2002ge also
Fed.R.Civ.P. 56(e). In determining admisiély for summary judgment purposes, it is
the contents of the evidencather than its form that must be consideredhser v.
Goodale 342 F.3d 1032, 1036-37t(BCir. 2003). If the contes of the evidence could
be presented in an admissible form at ttiabse contents may lsensidered on summary
judgment even if the evahce itself is hearsayd. (affirming consideration of hearsay
contents of plaintiffs diary on summary judgment because at trial, plaintiffs testimony of
contents would not be hearsay).

ANALYSIS
1. Timeliness Of IDHW'’s Cross-Motion For Summary Judgment

As an initial matter, Plaintiffs argueahDefendant IDHW should not be permitted
to bring its cross-motion f@aummary judgment, as it wéked three weeks after the
deadline for dispositive motions set forthtive Courts Case Management OrdBfs.’
Reply Dkt. 44 at 10. IDHW responds that itstioa is interconnected with Plaintiffs and
consideration of the motions togethesuld be both logical and practicdDHW Reply

Dkt. 46 at 2.
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The Ninth Circuit has approvedia spontgrants of summary judgment so long as
the losing party has reasonable notice thastiféciency of his or her claim will be in
issue’U.S. v. 14.02 Acres of Land More or Less in Fresno %2y F.3d 943, 955 (9th
Cir. 2008). For notice to beeasonable, a litigant mustJeasufficient time to develop
the facts with which togpose summary judgmen®Rortsmouth Square, Inc. v. S’holders
Protective Comm.770 F.2d 866, 869 (9th Cir. 1985). Given that IDHW filed a cross
motion that has now been fully briefed, theu@ finds that Plaintiffs are on notice that
the sufficiency of their claimill be in issue. AlthoughDHW filed its motion after the
deadline, the purpose of the Courts case manageorders is largely for the efficient
administration of cases. Where, as herainifs received adagate notice, and the
issues on both parties motions are intenid, the Court will consider both motions.

2. Requirements Under The MedicaidAct And Ninth Circuit Precedent

States that choose torpaipate in Medicaid mustomply with Medicaid Act
requirements and regulations promulgdigdhe Secretary of Health and Human
Services (HHS).Wilder v Va. Hosp. Ass’496U.S. 498, 502 (1990). This includes
submitting and gainingpgroval from the HHS Secretary of a comprehensive state plan
that details the nature and scajiehe state's Medicaid progranid. (citing 42 U.S.C. §
1396a(a) and 42 C.F.R. 8§ 430). Section 30(A) of the Medicaid Act requires that a
state plan:

Provide such methods andpedures relating to ... the

payment for care and servicesas.may be necessary ... to
assure that payments are cotesis with efficiency, economy,
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and quality of care and asa&fficient to enlist enough

providers so that care and@ees are available under the

plan at least to the extenthsuch care and services are

available to the general pdation in the geographic area.
42 U.S.C. § 1396a(a)(30)(A). Wre a state plan fulfills thects requirements, the state
will have wide discretion in administering its Medicaid progreee Lewis WHegstrom,
767 F.2d 1371, 1373 (9th Cir. 1985).

A state plan must‘establish, among ottengs, a scheme for reimbursing health
care providers for the medical serviggsvided to Medicaid recipientsNilder, 496 U.S.
at 502 To comply with procedural requiremis of 8 30(A), a state‘must rely on
responsible cost studies, its own or others, pinavide reliable data as a basis for its rate
setting” Indep. Living Ctr. of S. Cal., Inc. v. Maxwell-Jolb72 F.3d 644,651-52 (9th
Cir.2009) (quotingOrthopaedic Hosp. v. Belsh#)3 F.3d 1491, 1496 (9th Cir.1997).)
The state must study the impact of a g reimbursement rate change before
implementing it, or such that studies may megfully impact the rates before they are
finalized. Cal. Pharm. Ass’n. v. Maxwell-Jo]I$96 F.3d 1098, 1115 (9th Cir. 2010).
As to substantive requirements of § 3J)(A states reimbursement rates mustbear

a reasonable relationship to efficient andreamical [providers] costs of providing
guality services, unless the [agghshows some justificatiofor rates that substantially
deviate from such costditdep. Living572 F.3d at 651-52 (quotir@rthopaedic,103

F.3d at 1496.) ‘For payments to be detent with efficiency economy and quality of

care, they must approximdtee cost of quality canerovided efficiently and
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economically . . .. Judgments can be mad® #ise efficiency othe providers, the
economies they practice anctthuality of the servicesely deliver, but costs are an
integral part of the consideratio@rthopaedi¢c103 F.3d at 1496.

3. Chevron Deference Applies To CMS’s Intepretation Of § 30(A), But Not
Requirements Established By The Courts

The Supreme Court expressed that'the&ric@s well as the agency, must give
effect to the unambiguously expressed intent of Cong€ksi/ron U.S.A., Inc. v. Nat.
Res. Defense Council, Ind67 U.S. 837, 842-43 (1984). However, where a statute is
silent or unclear regarding the issue befoeedburt, the court must defer to the agency,
as long as the agencys interpretation‘is based permissible constricn of the statute”
Chevron 467 U.S. at 843. The hih Circuit has recognizedahagency interpretations
of the Medicare and Medicaid statusee entitled to such deference unGaevron
Resident Councils of Washington v. Leas@0 F.3d 1025, 1033 (9th Cir. 200A)aska
Dep't of Health and Soc. Svcs. vrLfor Medicare and Medicaid (CM$)24 F.3d 931,
938-39 (9th Cir. 2005)Although neither of the parties dissed these cases, the latter is
particularly applicable.

In Alaska v.CMSthe Ninth Circuit considereal determination by CMS that
disapproved a proposed change in Alaskaiegtlan, altering the reimbursement rate for
expenditures on behalf of tribaéalth facilities patientsAlaska v. CM$424 F.3d at
938-39 The Court in that case noted that Alasvas afforded a faal administrative

process, including opportunities tseek reconsideration,quide written as well as oral
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argument,‘receive reasoned decisions at mulkgsels of review; and file objections to
those decisionsld. at 939. The Ninth Circuit characized these available procedures as
‘hallmarks of fairness and deliberatitingicating Congresss intent that CMSs
determination should“cey[ ] the force of lawld. (quotingUnited States v. Mead Corp.
533 U.S. 218, 226-2(2001). The Court idlaska v. CMS$hus concluded,‘to the extent
that the state challenges thdministrators interpretation of ambiguities in § 30(A);
Chevronapplies. Alaska v. CM3424 F.3d at 939.

Section 30(A) requires payments to lemsistent with efficiency, economy, and
guality of care and are sufficiettt enlist enough praglers so that care and services are
available . . .” 42 U.S.C. 8396a(a)(30)(A). To the extent that Plaintiffs here challenge
CMSs interpretations of 8 30(A), the Cowill defer to CMS. However, requirements
that the state rely on‘responsible cost stlidiesthat the states reimbursement rates‘bear
a reasonable relationship to efficient andremmical [providers] costs of providing
guality services are not withithe statute; they are insteaaterpretations of 8 30(A) by

the Ninth Circuit. See Indep. Livindh72 F.3d at 651-5Drthopaedic103 F.3d at 1496.
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The record here does not reveal wieetCMS considered the Ninth Circuits
reading of 8 30(A). Even guch considerations were paftCMSSs decision to approve
IDHWs state plan, they need not be afforded deference @iumrron Thus, the Court
will engage in its own analysis dDHWs adherence to the holdingslimdep. Livingand
Orthopaedic

4. In Setting The New ReimbursemenRate, IDHW UsedReliable Data For
Determining Some ButNot All Provider Costs

Plaintiffs rely on the expert report e€onomist Greg Green, PhD to raise three
challenges to IDHWs reimbursement rate changest, Plaintiffs challenge IDHWSs cost
studies as inadequate; according to Plaintiffs, the cost studiea saetple size of 16
providers, despite the fact that cost surveys werete@#4 providers in 2005PIs.’

Mem, Dkt. 36-1 at 12. Second, Plaintiffssast that IDHWs cost studies bear no
relationship to actual provider costs, becahey undisputedly failed to account for costs
that were lumped into a knowinpgindervalued catch-all categorils.” Mem, Dkt. 26-1

at 10; Dkt. 36-1 at 14-15.

A. Adequacy of Sample Size

Regarding the alleged inadequacy of skensfzes used in IDHWSs cost studies,
IDHW asserts that Plaintiffs are partially resgible, having refused to participate in the
initial survey requests. Under the doctrafainclean hands, IDHVErgues, Plaintiffs
should not be able to bdrnidrom their lack of partigpation, by now claiming that
IDHWSs data set was too small. The Court digges. The doctrine of unclean hands bars

relief to a plaintiff who has violated equitaldanciples in his prior conduct related to a
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claim now assertedSee Seller Agency Council, IncKennedy Ctr. For Real Estate
Educ.,Inc., 621 F.3d 981986-87 (9th Cir. 2010) (otheitations omitted). The Court
finds that Plaintiffs nonparticipation do@®t amount to a violation of equitable
principles, therefore this dome is inapplicable.

However, the small sampséze in IDHWSs cost studies does not, on its own,
render IDHWSs reimbursement methodologyalid. Data on which a state bases rate
settings must be reliable, but may come ftbm states own cost studies, or those of
others. Orthopaedi¢ 103 F.3d at 1500. States neetldicectly implement the results of
cost studies, and may implement reimbursemeages that vary from cost studies, as long
as the state’shows some justificationrates that substantially deviate froni costs
identified in the rate studiedndep. Living 572 F.3d at 651-5@th Cir. 2009).

Here, provider participation in castudy surveys was optional as there was no
basis on which IDHW could require it. Howey# is unclear what efforts were made to
encourage participation. Were providers infechof the purpose of the surveys, or of the
providers own stake in the surveysuits? Were any other incentives used?

Plaintiffs acknowledge that IDHW appropriately used diata the Bureau of
Labor Statistics (BLS). However, this datasdianited to average vge rates and did not
include comprehensive statistics for providests. The Court agrees that IDHW
responsibly used data from the BLS wherews cost studies yielded inadequate results
due to a small sample size. However, the mdxsef reliable data as to costs other than
provider wages begs the question whethét\Dcalculated reimbursement rates with

sufficient accuracy sas to bear a reasonable relationship to providers actual costs.
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B. Reasonable Relationship Beveen Rates And Provider Costs

Plaintiffs chief argument that IDHWSs tas are not reasonably related to provider
costs points to the 10% rate for indirect provider costs. According to Plaintiffs, the
undisputed evidence, from IDHWs own studiesflects that actual indirect costs for
providers ranged broadly, and well above 19% rate used by IDHW in setting the
amended reimbursement rates. In respdi¥d\V asserts that 10% was the maximum
amount allowed by CMS without further suqrpng data; IDHW also points to a study
from January 2008 finding that“generaldeadministrative expenditures accounted for
only 7.7% of overall provider costs in Idahi@HW Mem, Dkt. 39 at 7-8 (citing
Pugatch Aff. § 23, Exh. D-8 at 57).

IDHW does not challenge Plaintiffs assens that cost studies from other years
reflected rates much higher th@&v%, including up to 79%See PIs.” RespDkt. 44 at
4-5 (adding administrative staff costs, progrsupervision costs, supplies, materials,
transportation and equipment expenses,aniding expenses, provided in IDHWs
responses to requests for admission)usTimissing from IDHWs arguments is an
explanation why further supporting data was obtained, in lieu of using the default
limit of 10% for indirect costs.

At oral argument, IDHW suggested thaguiring it to conduct another cost study
would yield no different redts, as the Court lacks autligrto require providers to
participate in such a study. This arggmhreflects poorly on the diligence of IDHWs
efforts, or at best, exhibits a lack oéativity in fulfilling IDHW's duties under § 30(A)

and applicable caselaw. Avid guit of the most accurate cakdta is not required. But
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a state must set rates that bear a reasoraht®nship to actual provider costs. The
undisputed evidence supports that a 10%dats not bear a reasonable relationship to
actual indirect costs. IDHW has not providedadequate justifitian for its failure to
obtain further data to support a more accuratie for indirect costs, and thus fails to
satisfy the Ninth Circuits rulings imdep. LivingandOrthopaedic There is no genuine
factual dispute on this issue, thus the Coull grant summary judgment in Plaintiffs
favor, and deny summajydgment to IDHW.

An expedited briefing scllelle and hearing will be set ttetermine the details of
an appropriate remedy, in kee@ with this decision. Th€ourt envisions that at least
three items will need to be addressed athbating: (1) the need for and appropriateness
of injunctive relief until the cost study can templeted and newtes established; (2)
the parameters of the cost study; &B\)dthe issue of provider cooperation.

With regard to injunctive relief, it woulseem that Plaintiffs are entitled to have
their reimbursement rates setla¢ pre-July 1, 2009 levels until the required cost studies
can be completed, and new ate rates established. Wever, the Court is willing to
hear counsel on the appropriaterass necessity of such relief.

With regard, to the parameters of 8tady, IDHW must conduct a responsible
cost study, or otherwise obtain applicable datset reimbursemenates that reasonably
relate to providers actual costs. Howewhe only apparent shortcoming in the cost
study was the failure to develop an accurate f@r indirect costs. The Court therefore
envisions that the appropriate remedy will fe@n revising the cost study to resolve that

singular deficiency, rather than dtag over on a new cost study.
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The Court will also expect cooperation from the parties in developing a data base
which will adequately inform the study. {fashioning a remedy, the Court may take into
account a refusal by the care providers to ®the data necessaxyestablish an
accurate rate for indirect costs. The Ganay be compelled to grant IDHW greater
leeway in implementing reimbsement rates that vary from their cost studies, if those
studies are rendered imperfect because afkadadata and a lack of cooperation from
the providers.

ORDER

IT IS ORDERED:

1. PlaintiffsMotion for Summay Judgment (Dkt. 36-1) SRANTED.

2. Defendants Motion for Sumary Judgment (Dkt. 40) BENIED.

3. A hearing is set fdfriday, March 25, 2011 at 10:00 a.mat the Federal
Courthouse in Boise, Idaho, beforglde Winmill, to address the details of
an appropriate remedy indgeing with this decision.

4. The parties shall submit briedddressing (1) the need for and
appropriateness of injunctive relieftiinhe cost study can be completed
and new rates establish€d) the parameters of tleest study, and (3) the
issue of provider cooperation. The parties briefing shall be due according

to the following expedited schedule:
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simultaneouspeningbriefs,limited to 10 pages, by Friday, March 18,
2011; simultaneous response briéfajted to 5 pags, by Wednesday,
March 23, 2011.

DATED: March 10, 2011

BTy Wi I

B. Lynn Winmill
ChiefJudge
UnitedStateDistrict Court
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