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IN THE UNITED STAT ES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

ALICE LEITTER, CHRISTOPHER
BOYLE, DORIS ANDERSON, RUSSELL
ANDERSON, NOREEN DAINES, and
ELLEN BROWER,

Case No. 1:10-cv-361-BLW

ORDER ON PLAINTIFFS’
MOTION FOR TEMPORARY

Plaintiffs, RESTRAINING ORDER

V.
RICHARD ARMSTRONG, in his Official
Capacity as Director of the Idaho

Department of Health and Welfare,

Defendant.

Before the Court is Plaintiff's Motion fofemporary Restrainin@rder (Dkt. 3). The
Court has considered the parties’ briefing, wdohg letter briefs subitted after hearing, and
oral argument from the hearing held on Sepen8, 2010. For the following reasons, the
motion is GRANTED in part, DENIED in part.

BACKGROUND

Plaintiffs are developmentally disabled wmduals, and seek to represent a class of
other developmentally disabled individualShe Plaintiffs and th@roposed class members
are all individuals with a tested functional agenof more than eight years. Some of them
have had guardians appointed, some have Befendant Armstrong is the Director of the
Idaho Department of Health and Welfare eiartment) and, pursuant to Idaho law,

responsible for directing the exercise of tepartment’s powers, including the power to
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administer public assistance programs. Defahdamstrong, in his official capacity, is
aware of the developmental disabilities ot tRlaintiffs and the members of the class
Plaintiffs seek to represent.

Due to fiscal constraintshe 2010 Legislature did nappropriate enough state
general funds to fulljund the programs administered by the Department. As a result, the
Department determined that it had to reducgmEnts made to certain individuals under the
state’s Aid to the Aged, Blind and Disabl@gABD) program. The Department changed the
eligibility requirement so that all individualreceiving the AABD benefits must receive
Supplemental Security Income, capped the @assistance for certailiving arrangements,
and terminated the cash assistance for thoggglim a Certified Famy Home (CFH). In
this way, the Department believed it wdulevel benefits between the DD Waiver
participants and the A&D Waiver participantsing in CFHs. Before the rule change,
Plaintiffs and the class theyedeto represent were the ondgrsons residing in a CFH to
receive AABD benefits. All other residenin CFHs did not 2ive AABD benefits.

The Department took severstkeps to implement the rutdange. On Apl 29, 2010,
the Department sent a letter affected CFH providers. ‘EhDepartment issued a news
release on April 30, 2010, explaining the apann eligibility. On May 4, 2010, the
Department published notice thfe temporary and proposed ruhethe Idaho administrative
bulletin. The Department sent individuabtices to both CFH residents and to CFH
providers on May 10,@10. More detailed notices wenabsequently sent and the effective

date of the temporary rule was changed fduty 1, 2010 to September 1, 2010.
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Disability Rights Idaho (DRI) is Idahotdesignated Protecticeind Advocacy System
for people with disabilities. DIs Mission Statement is to “assist people with disabilities to
protect, promote and advance their legal and human rightsigtiniquality legal, individual,
and system advocacy.” Accorditgthe parties in thisase, DRI is aware of the cuts to the
AABD benefits, and has responded by referririigced individuals to legal aid. It is
unclear how many affected individuals havereeferred to legal aid by DRI. However,
Defendants assert that, of the 1200 affecbelividuals, administrative appeals have been
pursued by 79 who are not carfed by a family member, 29 whare cared for by a family
member, and 19 others whose carergyement has yet to be determined.

DISCUSSION

The United States Supreme Court fairgcently reiteratedthe standard for a
preliminary injunction inWinter v. Natural Resources Defense Council, Inc., 129 S.Ct. 365,
374 (2008). A plaintiff seeking a preliminaryjunction must establish: (1) that it is likely
to succeed on the merits; (2) thais likely to suffer irrepeable harm in the absence of
preliminary relief; (3) that thealance of equities tips in its favor; and (4) that an injunction
is in the public interest. Areliminary injunction is “an eéxaordinary remedy never awarded
as of right.” Id. at 376. The standard for issuing alipnenary injunction is identical to that
for issuing a temporary restraining orddrockheed Missile & Space Co., Inc. v. Hughes
Aircraft Co., 887 F.Supp. 1320, 1323 (N.D. Cal. 1995).

1. Success on the merits
The issue of Plaintiffs’ likehood of succeeding on thmerits turns on the Court’s

analysis of their due prose claim under 42 U.S.C. § 1983 he Fourteenth Amendment
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provides that no State “shall . . . deprive angspe of life, liberty, or property, without due
process of law.” U.S. Const. amend. XIV 8 1In this case, Plaintiffs claim a property
interest in continued receipt B/ABD benefits. Regarding the @perty interest in a benefit,
the Supreme Court has held thaedmust have more than an abst need or desire . . . [or]
unilateral expectation of it . . . [but mustMaaa legitimate claim of entitlement to itBoard

of Regents of State College v. Roth, 408 U.S. 564, 577 (1972). Here, Plaintiffs’ claim to
AABD benefits arises from Idas Public Assistance Law, I.C. 8 56-201 et seq. The state
statute provides that a recipient of benefitgyremyed by a decision dhe state, “shall be
entitled to appeal . . . and $hbe afforded reasonable tme and opportunityfor a fair
hearing by the state department.” 1.C. § 56-216.

“[Dlue process is flexible and calls forcduprocedural protections as the particular
situation demands.”Mathews v. Eldridge, 424 U.S. 319321 (1976),citing Morrissey v.
Brewer, 408 U.S. 471, 481 (1972)The Ninth Circuit has questied the necessity of pre-
termination proceedings wherestate agency “makes a broadlgplicable, legislative-type
decision” to reduce benefitCurlott v. Campbell, 598 F.2d 1175, 1181979). In that case,
the Court addressed reductions in costlising (COLA) allowances to federal civil
employees, and found that judicial review afbeomulgation of the e was proper under
the circumstances.ld. In so holding, the Court i€urlott reasoned that a reduction in
COLA payments “neithewould, nor did, imperil life,” asvould a termination of welfare
benefits which “provide the means lhich welfare recipients live.”ld., distinguishing
Goldberg v. Kelly, 397 U.S. 254 (1970). Treurlott Court also quoted the Supreme Court’s

finding that a “claim to a pregprivation hearing as a matter ajnstitutional right rests on
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the proposition that full relief cannot lobtained at a postdeprivation hearindd., quoting
Mathews, 424 U.S. at 331.

Here, Plaintiffs assert that a reduction AMBD benefits will result in Plaintiffs’
discharge from their CFH, and ultimately teithinstitutionalization. If the benefit reduction
is later shown to be erroneqube harm would arguably baevocable, so that full relief
would be unobtainable. In light of the airostances, the case law cited herein, and I.C.
8§ 56-216, the Court here finds that pretegion hearings are warranted, and thus
meaningful notice of the benefit reduction is necessary.

Defendant provided indirect notice throutite IDHW website, a news release, and
notice on the Idaho administrati bulletin. Defendant proved! direct notice to the CFH
residents and CFH providersThe parties agree that Plaffs and members of their
proposed class function at a level of no more #ight years of age. These individuals lack
sufficient capacity to meaningfully undend a notice of the reduction in their AABD
benefits. The Court finds that actual notioethe members of the proposed class would be
meaningless, and that actual notice musgiven to someone competent to meaningfully
understand the noticen@d who is in a position to act on tafected individual’s behalf.

According to Defendant, about 1200 indivals living in CFHsare affected by the
AABD benefits reduction. (Opp’n Mem., Dkb. at 3.) Of these, about 67% — or roughly
800 — have a CFH provider who is “a parenblisg, child, or otherclose relative.” (I1d.)
The Court finds that a CFH pralér who is a family member afose relation as described
by Defendant is in a position to act on béld the CFH resident. The family-member

provider has not only a familial terest in the CFH resident, baiso a financial interest in
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seeing that the payments continue, and a dameggrelationship with the CFH resident. As
a CFH provider, they presumaldiso have capacity to undermstband act upothe notice in
the interest of the resident. Thus, as toa30 some affected individuals, the Court finds
that sufficient notie has been given.

For those individuals affected by theneéits reduction who are living with non-
family CFH providers, 79 are reported tovhafiled appeals through the prescribed
administrative process. By virtue of thictiathe Court finds thagufficient notice has been
provided to these residents as well.

The remaining group of adtted individuals include tise who live with non-family
CFH providers, and who have ridéd an appeal. Defendant argues that actual notice to the
CFH providers satisfies notice requirements bheeadhe CFH providers have an obligation to
provide daily care to residentand likely have a close persal relationship with their
residents by virtue of that care. A prowvideobligation to providecare and services is
outlined in theadmission agreement. IDAPA 16.03.2%680.02(c). The regations describe
responsibilities for care and assistance that masthtemplate the resident’s daily routine,
and basic matters of medical or insurance nedls. nothing in the regulations requires a
provider to pursue an appeal of benefit reauns on behalf of their resident. The Court
finds that a CFH provider withowa family relationship to his resident is not in a position in
which he will meaningfully reeive and act upon notice ofraduction in the resident’s
AABD benefits. Notice to thse non-family CFH providers is therefore insufficient.

In summary, the Court finds that sufBat notice has been given to affected

individuals who live with fanty-member CFH providers, or who have already filed an
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appeal of the benefit reduction. As to thasdividuals, Plaintiffs a unlikely to prevail on
the merits of their due process claim. Agtie individuals who lie with non-family CFH
providers, and who have yet to file an appéla¢ Court finds that Plaintiffs are likely to
prevail, and have thus established thistfelement for a temporary restraining orter.

2. Irreparable harm

A “possibility” of irreparable harm is insiicient basis for a gliminary injunction;
irreparable injury must be “likelyih the absence of an injunctiominter, 129 S.Ct. at 374.
As addressed briefly above, Plaintiffs argue thatreduction in benefits will render affected
individuals unable to pay the cost of room do@rd in their CFHs, or any other CFH at the
current market rate. The inevitable harm thaitnesult, according to Rintiffs, is discharge
upon the residents’ default of their admissiagreements, which will in turn cause severe
emotional distress, and ultimately, the need for institutional care.

Where the CFH provider is ‘faarent, sibling, child, or ber close relative,” the Court
agrees with Defendant that irreparable harmnkkely. As to the roughly 400 individuals
living with CFH providers whoare not family members, harm is much more likely.
Defendant argues that a CFH provider's caug relationship with and duties to their

residents are adequate assuoesnthat the CFH providers wiibt discharge residents unable

! Defendant contends that, for an undetermined number of affected individuals who have been appaénttaaor
conservator, the notice to the CFH providethe affected individual should be deemed adequate. It is true that, under
applicable regulations, a CFH provider's admission agreement must be signed by a resident’s legialagguard
conservator, where they exist. IDAPA 16.03.19.270.01The Defendant argues from this, that actual notice given to
CFH providers was sufficient to meaningfully notify legaaglians or conservators wkimned admission agreements,

of the benefit reduction affecting the subject CFH residents. However, the Court disagrees. Ndtdbe&FH

provider would not necessarily result in the notice beingdoded in a timely fashion to the resident’s guardian or
conservator. Likewise, notice sent to the resident would not necessarily result in the noticerieirtgd to the
resident’s guardian or conservator. Thus, the Court concludes that the Defendant’s sendirgthetiffeicted

individual and the CFH provider was not adequate notice é@etindividuals who have guardians or conservators.
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to pay room and board due to the reductin AABD benefits. However, one cannot
presume that the provider will camiie to provide care and ser®s to a resident, as they
would to a close family member. As notecdbed, a provider's obligation to provide care
and services is limited to terms in tl€mission agreement which also guarantees the
provider will be paid each month by the residemt else the resident will be in default.
IDAPA 16.03.19.260.02(c).

Declarations of several CFH providers indec#hat they may be, or are, making the
tough decision to discharge residents despite togicern for the residents’ well-being. The
regulation cited by Defendant,ga&rding CFH provider dutiegydicates only that providers
must provide care and assiste with residents’ activige of daily living. IDAPA
16.03.18.170. There is no requirement that & @Fovider continue to provide care despite
a resident’s failure to pay monthly room abdard fees. While it is likely that family
members will assume tHaurden of reductions in governmteassistance, the Court cannot
expect that non-family membewsll assume a similar financiddurden absent a statutory or
regulatory requirement. Plaintiffs argueathwhile a number of CFH vacancies may be
available, very few to noneaaffordable to those affected by the AABD benefits reduction.
(See Williams Dec., Dkt. 3-13, 1 11.) Defenado not dispute this. Given the facts and
argument presented, the Court frithat Plaintiffs have suffiently demonstrated irreparable
harm as to the affected individudilang with non-family CFH providers.

3. Balance of equities and public interest
In considering whether a preliminary injdion or temporary restraining order should

iIssue, courts “must balance the competing claamisjury and must consider the effect on
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each party of the granting or withidalg of the requested relief.Winter, 129 S.Ctat 376.
According to Defendanthe Governor has already deteradrihe necessity of the temporary
rule reducing AABD benefits, @m evaluation of the public higla, safety, and welfare, and
the need to conserve scarce fiscal resourd@&ef. Letter Br., Dkt. 12, citing I.C. 8 67-
5226(1)(a).) Defendant cites no authorityattrapproval of the benefit reduction as a
temporary rule is determinative for analysis of the balance of equities or public’s interest.

The Court here finds that éhharm to the roudy 400 affected ndividuals if the
injunction is not grantk outweighs the injury to Defendant in delaying the reduction in
benefits. Indeed, Defendant already postpdhedeffective date for the benefits reduction
from July 1 to September 1, 2010, on its osletermination that nate was insufficient.
There being no evidence thart additional temporary delayould unduly ham Defendant
or the public, the Court findsdhthe ‘balance of equitieshd ‘public interest’ elements for
a preliminary injunction are also met, theatisfying all requirements for a temporary
restraining order as to the descdlmibset of affected individuals.
4, Bond requirement

In their motion, Plaintiffs request wav of the bond required for a temporary
restraining order under Fedemule of Civil Procedure 65(c).Under that rule, a movant
must give security “in an amant that the court considemoper to pay the costs and
damages sustained by any paityind to have been wrongfullgnjoined or restrained.”
FRCP 65(c). District courts i@ discretion to determine the amount of security required.
Barahona-Gomez v. Reno, 167 F.3d 1228, 1237 {<Cir. 1999). The Court here finds, given

the circumstances and the apparent undisputdijency of Plainffs, that no bond is
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required.
CONCLUSION

For the reasons stated above, the Cotulttgrant Plaintiffs’ motion for a temporary
restraining order as to those affected indlials who have not yet appealed the benefit
reduction and who do not live with a familyember CFH provider. The burden shall be on
Defendant to identify those individuals whoeamembers of this subset of individuals
affected by benefit reduction, and those whe ot. Affected individuals are presumed to
be a member of those affected individualsvithom the temporary rasining order applies,
unless specifically determined to have filedagpeal or to live with a family-member CFH
provider.

The temporary restraining order will remain in effect until Defendant has proposed,
and the Court has approved, arpko provide meaningful notice of the benefit reduction to
these individuals. As noted almVv‘due process is flexibland calls for such procedural
protections as the partieul situation demands.’Mathews v. Eldridge, 424 U.S. 319, 321
(1976),citing Morrissey v. Brewer, 408 U.S. 471, 481 (1972).The Court assumes that the
Defendant will take advdage of such flexibilityin proposing a system of notice that takes
into account the finite resources availalilee limited cognitive abty of the affected
individuals, and the existence of entities suclb&¢$ and Idaho Legal Ai. Thus, the plan
might involve (1) the gmpointment of guardians for each mieer of the group, as proposed
by Plaintiffs under IC § 56-2192) the sending of notice todlguardian or conservator of
those affected individuals who have such repméstives; (3) an indidual social worker’s

assessment of each affected individual; oaf@putomatic appeal e benefit reduction on
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behalf of the affected individuals by an orgaation like DRI. The Gurt recognizes that a
process requiring Defendant to ensure that effielcted individual actually understands that
his or her AABD benefits arbeing terminated add be very costlyand even counter-
productive. The Court thus leave it to Defentto identify and present such process to the
Court for approval. Once approved, th Court will enter an aoler setting a deadline for
implementation of the process, and to lift the restraining order.

ORDER

IT IS HEREBY ORDERED that

1. Plaintiffs’ Motion for Temporary Restraimg Order (Dkt. 3) is DENIED as to
those affected individuals who live wilamily-member CFH providers, or who
have already filed an appeal.

2. Plaintiffs’ Motion for Temporary Restraimg Order (Dkt. 3) is GRANTED as to
the remaining affected individuals those who live with non-family CFH
providers, and who havet yet filed an appeal of the benefit reduction.

3. The burden is on Defendant to identigffected individuals to whom the
temporary restraining ordeloes not apply; however, indiluals affected by the
benefit reduction are presumed to bdjeat to the temporary restraining order
until they have been speddlly identified by Defendaras clearly falling within
the group of individuals identifiexh paragraph 1 of this order.

4. The restraining order shall remain in effect until Defendant has proposed, and the
Court has approved, a pldar Defendant to provideneaningful notice to the

individuals identified in paagraph 2 of this order.
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5. In light of the undisputed indigency Bfaintiffs, no bond shall be required.

DATED: September 15, 2010

B. LanWinmill
ChiefJudge
United States District Court
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