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This instruction establishes command, supervisory and personal responsibilities for maintaining profes-
sional relationships between Air Force members, between Air Force members and members of other uni-
formed services, between Air Force members and civilian employees of the Department of Defense, to
include Air Force civilian employees, and between Air Force members and government contractor
employees. Unprofessional relationships are those interpersonal relationships that erode good order, dis-
cipline, respect for authority, unit cohesion and, ultimately, mission accomplishment. It is the responsi-
bility of commanders and supervisors at all levels to ensure compliance with this instruction. The policy
set out in this instruction applies to all active duty members and to members of the United States Air
Force Reserve (USAFR) and Air National Guard (ANG), except as provided in paragraph 3.8., below,
Officers, including Reserve officers on active duty or inactive duty for training and ANG officers in Fed-
eral service, who violate the custom of the service against fraternization or the specific prohibitions con-
tained in paragraph 5.1 of this instruction can be prosecuted under either Article 92 or Article 134 of the
Uniform Code of Military Justice (UCMLI), or both, as well as any other applicable article of the UCM]J,
as appropriate. This instruction implements Air Force Policy Directive (AFPD) 36-29, Military Stan-
dards.

SUMMARY OF REVISIONS

This document is substantially revised and must be completely reviewed.

This instruction has been revised to include specific prohibitions on the formation of personal relation-
ships in the recruiting and training environments (paragraph 3.5.); to stress the use of a stepped approach
to enforcement of the policy, taking into consideration all the surrounding facts and circumstances (para-
graph 8.); and, to stress the prevention of unprofessional relationships through training and leadership by
example (paragraph 9.).
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1. General. Professional relationships are essential to the effective operation of all organizations, both
military and civilian, but the nature of the military mission requires absolute confidence in command and
an unhesitating adherence to orders that may result in inconvenience, hardships or, at times, injury or
death. This distinction makes the maintenance of professional relationships in the military more critical
than in civilian organizations, While personal relationships between Air Force members are normally
matters of individual choice and judgment, they become matters of official concern when they adversely
affect or have the reasonable potential to adversely affect the Air Force by eroding morale, good order,
discipline, respect for authority, unit cohesion or mission accomplishment. Professional relationships are
those interpersonal relationships consistent with Air Force core values: integrity first, service before self,
and excellence in all we do. Military members understand that the needs of the institution will sometimes
outweigh personal desires. This guidance focuses on the impact of personal relationships on the interests
of the Air Force as an institution. The guidance set forth in this instruction is based, in part, on the custom
against fraternization that has been a part of and enforced within the American military for over 200 years.

2. Policy.

2.1. Professional Relationships. Professional relationships are those that contribute to the effective
operation of the Air Force. The Air Force encourages personnel to communicate freely with their
superiors regarding their careers, performance, duties and missions. This type of communication
enhances morale and discipline and improves the operational environment while, at the same time,
preserving proper respect for authority and focus on the mission. Participation by members of all
grades in organizational activities, unit-sponsored events, intramural sports, chapel activities, commu-
nity welfare projects, youth programs and the like can enhance morale and contribute 10 unit cohesion.

2.2. Unprofessional Relationships. Relationships are unprofessional, whether pursued on or
off-duty, when they detract from the authority of superiors or result in, or reasonably create the
appearance of, favoritism, misuse of office or position, or the abandonment of organizational goals for
personal interests. Unprofessional relationships can exist between officers, between enlisted mem-
bers, between officers and enlisted members, and between military personnel and civilian employees
or contractor personnel. Fraternization is one form of unprofessional relationship and 1s a recognized
offense under Article 134 of the Uniform Code of Military Justice (UCMJ).

2.2.1. Fraternization. Fraternization, as defined by the Manual for Courts-Martial, is a personal
relationship between an officer and an enlisted member that violates the customary bounds of
acceptable behavior in the Air Force and prejudices good order and discipline, discredits the
armed services, or operates to the personal disgrace or dishonor of the officer involved. The cus-
tom recognizes that officers will not form personal relationships with enlisted members on terms
of military equality, whether on or off-duty. Although the custom originated in an all male mili-
tary, it is gender neutral. Fraternization can occur between males, between females and between
males and females. Because of the potential damage fraternization can do to morale, good order,
discipline, and unit cohesion, the President specifically provided for the offense of fraternization
in the Manual for Courts-Martial. (See Manual for Courts-Martial, 1998 Edition, Part [V, para-
graphs 59 and 83 for a discussion of fraternization and the related offense of conduct unbecoming
an officer.)

3. General Guidelines for All Military Personnel for Avoiding Unprofessional Relationships,
Including Fraternization. Military experience has shown that certain kinds of personal relationships
present a high risk of becoming unprofessional. Personal relationships that are not initially unprofes-



AF136-2909 1 MAY 1999 3

sional may become unprofessional when facts or circumstances change. For example, a close personal
relationship between officers or between enlisted members can easily become unprofessional if one mem-
ber becomes the commander, supervisor or rater of the other. Air Force members, both officer and
enlisted, must be sensitive to the formation of these personal relationships, as well as the possibility that
relationships that are not initially unprofessional may become so due to changed circumstances. The rules
regarding personal relationships must be somewhat elastic to accommodate differing conditions and oper-
ational necessities; however, the underlying standard is that Air Force members are expected to avoid
those relationships that negatively affect morale, discipline, respect for authority and unit cohesion.
When economic constraints or operational requirements place senior and junior members in close prox-
imity with one another (such as combined ranks or joint use clubs, joint recreational facilities or mixed
officer/enlisted housing areas) military members are, nevertheless, expected to maintain professional rela-
tionships. The mere fact that maintaining professional relationships may be more difficult under certain
circumstances does not relieve a member from the responsibility to maintain Air Force standards.

3.1. Relationships Within an Organization. Familiar relationships between members in which one
member exercises supervisory or command authority over the other can easily be or become unprofes-
sional, Similarly, differences in grade increase the risk that a relationship will be, or will be perceived
to be unprofessional, because senior members in military organizations normally exercise authority or
some direct or indirect organizational influence over the duties and careers of more junior members.
The danger for abuse of authority is always present. The ability of the senior member to influence,
directly or indirectly, assignments, promotion recommendations, duties, awards, and other privileges
and benefits, places both the senior member and the junior member in vulnerable positions. Once
established, such relationships do not go unnoticed by other members of a unit. Unprofessional rela-
tionships, including fraternization, between members of different services, particularly in joint service
operations, can have the same impact on morale, discipline, respect for authority and unit cohesion, as
if the members were assigned to the same service, and must be avoided.

3.2. Relationships with Civilian Employees and Government Contractor Personnel. Civilian
employees and contractor personnel are an iniegral part of the Air Force. They contribute directly to
readiness and mission accomplishment. Consequently, military members of all grades must maintain
professional relationships with civilian employees and government contractor personnel, particularly
those whom they supervise or direct, and must avoid relationships that adversely affect or reasonably
can adversely affect morale, discipline and respect for authority or that violate law or regulation.

3.3. Dating and Close Friendships. Dating, courtship, and close friendships between men and
women are subject to the same policy considerations as are other relationships. Like any personal
relationship, they become matters of official concern when they adversely affect morale, discipline,
unit cohesion, respect for authority, or mission accomplishment. Members must recognize that these
relationships can adversely affect morale and discipline, even when the members are not in the same
chain of command or unit. The formation of such relationships between superiors and subordinates
within the same chain of command or supervision is prohibited because such relationships invariably
raise the perception of favoritism or misuse of position and erode morale, discipline and unit cohesion.

3.4. Shared Activities. Sharing living accommodations, vacations, transportation, and off-duty inter-
ests on a frequent or recurring basis can be, or can reasonably be perceived to be, unprofessional.
These types of arrangements often lead to claims of abuse of position or favoritism. 1t is often the fre-
quency of these activities or the absence of any official purpose or organizational benefit which causes
them to become, or to be perceived to be, unprofessional. While an occasional round of golf, game of
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racquetball or similar activity between a supervisor and a subordinate could remain professional, daily
or weekly activities could result at a minimum in the perception of an unprofessional relationship.
Similarly, while it might be appropriate for a first sergeant to play golf with a different group of offic-
ers from his or her organization each weekend, in order to get to know them better, playing with the
same officers every weekend might be, or reasonably be perceived to be, unprofessional.

3.5. Recruiting, Training, Schools and Professional Military Education. Personal relationships
between recruiters and potential recruits during the recruiting process or between students and faculty
or staff in training schools or professional military education (PME) settings are generally prohibited.
These interpersonal relationships are especially susceptible to abuse of position, partiality or favorit-
ism, or can easily create the appearance of such. This is particularty true during the recruiting process
and in basic military training, because the potential recruit or junior military member is often unfamil-
iar with Air Force standards and dependent on the senior member, and the senior member is in a posi-
tion to directly affect, positively or negatively, the career of the junior member. Consequently,
additional, specially tailored rules are needed in the recruiting and training environments.

3.5.1. Recruiting. The first impression of the Air Force that most military men and women form
is through their contacts with a recruiter. This experience is a critical step in the development of
Air Force members; it establishes expectations and begins the formation of Air Force core values.
The relationship between recruiter and applicant must be completely professional. Consequently.,
recruiters will not form unprofessional personal relationships with applicants. At a minimum,
recruiters will not date or carry on a social relationship with an applicant, or seek or engage in sex-
ual activity with, or make sexual advances to, or accept sexual overtures from an applicant. In
addition, recruiters will not use grade, position, threats, pressure or promises to attain or attempt to
attain any personal benefit of any kind from an applicant. Recruiters will not gamble with, lend
money to, borrow money from or become indebted to an applicant, or use personal resources to
provide an applicant with lodging or transportation or any other benefit. The same limitations
govern relationships between recruiters and an applicant’s immediate family members.

3.5.2. Basic Military Training and Initial Technical Training. The integrity and leadership of
the faculty and staff in basic military training and the initial technical training environment must
not be permitted to be compromised by personal relationships with trainees. At a minimum, fac-
ulty and staff will not date or carry on a social relationship with a trainee, or seek or engage in sex-
ual activity with, make sexual advances to, or accept sexual overtures from a trainee. In addition,
faculty and staff will not use grade, position, threats, pressure or promises to attain or attempt to
attain any personal benefit of any kind from a trainee, or share living quarters with, gamble with,
lend money to, borrow money from or become indebted to, or solicit donations (other than for Air
Force approved campaigns) from a trainee. The same limitations govern personal relationships
between faculty and staff and a trainee’s immediate family members. Trainees have an indepen-
dent obligation not to engage in these activities with members of the faculty and staff.

3.5.3. Other Training and Education Settings . The integrity and leadership of faculty and
staff in all formal training and PME settings must not be compromised by personal relationships
with trainees or students. At a minimum, faculty and staff will not date or carry on a scocial rela-
tionship with a trainee or student, or seek or engage in sexual activity with, make sexual advances
to, or accept sexual overtures from a trainee or student. In addition, faculty and staff will not use
grade, position, threats, pressure or promises to attain or attempt to attain any personal benefit of
any kind from a trainee or student or members of a trainee or student’s immediate family.



AFI136-2909 1 MAY 1999 5

3.5.4. Supplementation of this Instruction in the Recruiting, Training and Education Envi-
ronments, Commands providing recruiting, training and education functions may, consistent
with this instruction, publish supplemental directives, to include punitive provisicns, to regulate
personal relationships in the recruiting, education, training, school and similar environments.

3.6. Treatment, Care and Counseling. Persons undergoing medical or psychological treatment or
care, or receiving medical, psychological, pastoral, legal or other professional counseling may be
dependent on, and therefore vulnerable to, those providing such services. Personnel providing treat-
ment, care and counseling have a duty to refrain from using their position to gain any personal benefit
from persons who are receiving their services. In particular, personnel providing such services will
not seek or engage in sexual activity with, make sexual advances to, or accept sexual overtures from
persons who are receiving their services or the immediate family members of those receiving their ser-
vices.

3.7. Other Relationships. Other relationships, not specifically addressed above, can, depending on
the circumstances, lead to actual or perceived favoritism or preferential treatment and, if so, must be
avoided. Examples of activities that may result in an adverse impact on morale, discipline and respect
for authority are gambling or partying with subordinates, soliciting or making solicited sales to subor-
dinates and entering into business ventures with members who are junior in rank, grade or position.
(See DoD Directive 5500-7.R [the Joint Ethics Regulation], subsections 2-205 and 5-409 for guidance
on solicitation and commercial activities), (set out in Attachment 1 to this instruction).

3.8. Air Reserve Component (ARC) Personnel. In applying the principles set out in this instruction
to ARC personnel, when not performing active duty, full-time National Guard duty, or inactive
duty training, commanders and supervisors should tailor the application and enforcement of the
principles to appropriately address unique situations that may arise from part-time service.

4. Relationship of Unprofessional Conduct to Other Provisions of the UCMJ. All military members
are subject to lawful orders. When a military member has been lawfully ordered to cease an unprofes-
sional relationship or refrain from certain conduct, the military member is subject to prosecution under the
UCMI for violation of the order. Similarly, all military members are subject to prosecution for criminal
offenses committed incidental to an unprofessional relationship (e.g., gambling, adultery, assault). In
addition, officers may be prosecuted for violation of the specific prohibitions listed in paragraph 5.1., and
its subparagraphs (below); violation of the custom against fraternization; and conduct unbecoming an
officer.

5. Specific Prohibitions Relating to Officers (Fraternization). Unprofessional relationships between
officers and enlisted members have a high potential for damaging morale and discipline and for compro-
mising the standing of officers, Consequently, officers have an ethical and a legal obligation to avoid cer-
tain relationships and activities. Officers must not engage in any activity with an enlisted member that
reasonably may prejudice good order and discipline, discredit the armed forces or compromise an
officer’s standing. The custom against fraternization in the Air Force extends beyond organizational and
chain of command lines. In short, it extends to all officer/enlisted relationships.

5.1, Specific Prohibitions. Conduct that violates the custom of the Air Force against fraternization
can be prosecuted under Article 134 of the UCMIJ. In addition, with reasonable accommeodation for
married members and members related by blood or marriage, the following conduct is prohibited and
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can be prosecuted under either Article 92 of the UCMJ, Article 134, or both, and any other applicable
article of the UCMJ when appropriate:

5.1.1. Officers Will Not Gamble With Enlisted Members.

5.1.2. Officers Will Not Lend Money to, Borrow Money From or Otherwise Become
Indebted to Enlisted Members. exception: Infrequent, non-interest-bearing loans of small
amounts to meet exigent circumstances.

5,1.3. Officers Will Not Engage in Sexual Relations with or Date Enlisted Members. Dat-
ing as set out here includes not only traditional, prearranged, social engagements between two
members, but also includes more contemporary social activities that would reasonably be per-
ceived to be a substitute for traditional dating.

5.1.3.1. Officer/Enlisted Marriages. When evidence of fratemization exists. the fact that an
officer and enlisted member subsequently marry does not preclude appropriate command
action based on the prior fratemization. The fact that an officer is married to an enlisted mem-
ber is not, by itself, evidence of misconduct. For example, some officer-enlisted marriages are
created by the commissioning of civilians married to enlisted members, or by the commission-
ing of enlisted members married to other enlisted members. Other officer-enlisted marriages
may result from force reductions and nonselection for promotion of some officers who then
reverted to enlisted status. Regardless of how the officer-enlisted marriage came to be, mar-
ried members are expected to respect all customs and courtesies observed by members of dif-
ferent grades when they are on duty, in uniform in public, or at official social functions.

5.1.4. Officers Will Not Share Living Accommodations with Enlisted Members Except When
Reasonably Required by Military Operations.

5.1.5. Officers Will Not Engage, on a Personal Basis, in Business Enterprises with Enlisted Mem-
bers, or Solicit or Make Solicited Sales to Enlisted Members, Except as Permitted by the Joint Eth-
ics Regulation. For the application of this rule, members should consult DoD Directive 5500.7-R,
the Joint Ethics Regulation, subsections 2-205 and 5-409, (set out in Attachment 1 to this instruc-
tion)

6. Individual Responsibility To Maintain Professional Relationships. All military members share the
responsibility for maintaining professional relationships. However, the senior member (officer or
enlisted) in a personal relationship bears primary responsibility for maintaining the professionalism of
that relationship. Leadership.requires the maturity and judgment to avoid relationships that undermine
respect for authority or impact negatively on morale, discipline, respect for authority, or the mission of the
Air Force. This is especially true of officers and noncommissioned officers who are expected to exhibit
the highest standards of professional conduct and to lead by example. The senior member in a relation-
ship is in the best position to appreciate the effect of that particular relationship on an organization and in
the best position to terminate or limit the extent of the relationship. However, all members should expect
to be and must be held accountable for the impact of their conduct on the Air Force as an institution.

7. Command and Supervisory Responsibilities. Commanders and supervisors at all levels have the
authority and the responsibility to maintain good order, discipline and morale within their units. They
may be held accountable for failing to act in appropriate cases.



AF136-2909 1 MAY 1999 7

8. Actions in Response to Unprofessional Relationships. If a relationship is prohibited by this instruc-
tion or is causing {or if good professional judgment and common sense indicate that a relationship may
reasonably result in) a degradation of morale, good order, discipline or unit cohesion, a commander or
supervisor should take corrective action. Action should normally be the least severe necessary to termi-
nate the unprofessional aspects of the relationship. The full spectrum of administrative actions is avail-
able and should be considered, Administrative actions include, but zre not limited to, counseling,
reprimand, creation of an unfavorable information file (UIF), removal from position, reassignment,
demotion, delay of or removal from a promotion list, adverse or referral comments in performance reports
and administrative separation. One or more complementary actions can be taken. LExperience has shown
that counseling is often an effective first step in curtailing unprofessional relationships. More serious
cases may warrant administrative action or nonjudicial punishment. Referral of charges to a court-martial
is not appropriate except in aggravated cases. An order to terminate a relationship, or the offensive por-
lion of a relationship, can and should be given whenever it is apparent that lesser administrative action
may not be effective. Officers or enlisted members who violate such orders are subject to action under the
UCMIJ for violation of the order. Instances of actual favoritism, partiality, or misuse of grade or position
may constitute independent violations of the UCMIJ or the punitive provisions of the Joint Ethics Regula-
tion.

8.1. Responses To Cases Involving Dating or Sexual Relationships. When unprofessional con-
duct includes evidence of a sexual relationship, the sexual relationship is but one factor to be consid-
ered in determining the adverse impact, if any, on the organization and, hence, an appropriate
response. It is the impact or reasonably foreseeable consequences of the conduct on morale, disci-
pline, good order, unit cohesion and mission accomplishment that determines its seriousness, not its
characterization, even if the conduct could be characterized as adultery or some other potential
offense. No fact, standing alone, necessarily warrants referral of charges to a court-martial. When a
relationship has had an adverse impact on the Air Force, unprofessional conduct should not be
excused simply because the parties to the unprofessional relationship subsequently marry or one of
the parties leaves the service.

9. Training. Instruction on the concepts of unprofessional relationships and fraternization shall be made
a part of the curricula for basic training, commissioning programs, and professional military education for
all military personnel. Commanders, judge advocates and supervisors will familiarize themselves with
this instruction (in particular paragraph 8.) and commanders will make certain all personnel are briefed on
this policy on an annual basis or more frequently.

10. Questions Regarding This Instruction. Military members who have questions as to the application
or interpretation of the policy should consult their commander. Commanders are encouraged to consult
their staff judge advocates or servicing legal offices for assistance in interpretation.

WILLIAM A. MOORMAN, Maj General, USAF
The Judge Advocate General
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Attachment 1
GLOSSARY OF REFERENCES AND SUPPORTING INFORMATION

References

DoD 5500.7-R subsection 2-205, Limitation on Solicited Sales. Excerpts from the Joint Ethics Regula-
tion. A DoD employee shall not knowingly solicit or make solicited sales to DoD personnel who are jun-
ior in rank, grade or position, or to the family members of such personnel, on or off duty. In the absence
of coercion or intimidation, this does not prohibit the sale or lease of a DoD employee’s non-commercial
personal or real property or commercial sales solicited and made in a retail establishment during off-duty
employment. The posting of an advertisement in accordance with Federal Government building manage-
ment policies does not constitute solicitation for purposes of this section.

DoD 5500.7-R subsection 5-409, Commercial Dealings Involving DoD Employees. Excerpts from the
Joint Ethics Regulation. A DoD employee shall not knowingly solicit or make solicited sales to DoD per-
sonnel who are junior in rank, grade or position, or to the family members of such personnel, on or off
duty. In the absence of coercion or intimidation, this does not prohibit the sale or lease of a DoD
employee’s non-commercial personal or real property or commercial sales solicited and made in a retail
establishment during off-duty employment. The posting of an advertisement in accordance with Federal
Govemment building management policies does not constitute solicitation for purposes of this subsection.

a. This prohibition includes the solicited sale of insurance, stocks, mutual funds, real estate, cosmetics,
household supplies, vitamins, and other goods or services.

b. Both the act of soliciting and the act of selling as a result of soliciting are prohibited. In both cases,
however, a solicitation is necessary for a violation to occur. While the standard prohibits a senior from
making a solicited sale to a junior or to the junior’s family, sales made because a junior approaches the
senior and requests the sale to be made are not prohibited, absent coercion or intimidation by the senior.

¢. Personal commercial solicitations by the spouse or other household member of a DoD employee to
those who are junior in rank, grade, or position to the DoD employee, may give rise to the appearance that
the DoD employee himself is using his public office for personal gain. When a spouse or household
member of a DoD employee engages in such activity, the supervisor of the DoD employee must consult
an Ethics Counselor, and counsel the DoDD employee that such activity should be avoided where it may

(1) Cause actual or perceived partiality or unfairmness;
(2) Involve the actual or apparent use of rank or positien for personal gain; or

(3) Otherwise undermine discipline, morale, or authority.

Abbreviations and Acronyms
AFI—Air Force Instruction
ANG—A.ir National Guard
ARC—AIr Reserve Component
DoD—Department of Defense

DoDD—-Department of Defense Directive
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DoDI—Department of Defense Instruction
JER—Joint Ethics Regulation

UCMJ—Uniform Code of Military lustice
USAFR—United States Air Force Reserve
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This Air Force Instruction (AFT) explains how to discharge active duty Air Force officers for substandard
performance of duty, misconduct, moral or professional dereliction, homosexual conduct, or in the inter-
est of national security. It prescribes procedures for disposing of cases involving officers and for process-
ing cases approved under AFI 31-501, Personnel Security Program Management. This AFl implements
Department of Defense (DoD) Directive 1332.30, 21 December 1993, and Air Force Policy Directive
(AFPD) 36-32, Military Retirements and Separations. It contains guidance for conducting boards of
inquiry (BOI). This AFI doesn't apply to Air National Guard units or members when not on active duty. It
also doesn't apply to US Air Force Reserve units and members when not on active duty, including individ-
val mobilization augmentees, or other individual reservists administered by Air Reserve Personnel Cen-
ter. Refer to Attachment 1 for a glossary.

The Air Force judges the suitability of officers for continued service on the basis of their conduct and their
ability to meet required standards of duty performance and discipline. Continued service as an officer is a
privilege that the Secretary of the Air Force may end. An officer who fails to meet and maintain perfor-
mance standards consistent with that officer's grade and experience is subject to having that service
ended. The same applies to officers who do not maintain high standards of professional and personal con-
duct. The Air Force has both the right and the responsibility to identify such officers and to take appropri-
ate administrative action.

This AFI requires the collection and maintenance of records protected by the Privacy Act of 1974,
Authorities to collect and maintain the records prescribed in this AFI are Title 10, U.S.C,, section 8013,
and AFPD 36-32. Privacy Act statements required by AF137-132, Air Force Privacy Act Program are on
the forms used or available to the subject. System of Records Notice F030 AF MP A, Personnel Data Sys-
tems, applies. Process supplements that affect any military personnel function as shown in AFI 37-160,
volume 1, table 3.2, The Air Force Publications and Forms Management Programs--Developing and Pro-
cessing Publications. Major commands (MAJCOM) must submit proposed supplements to this AF] to
Headquarters Air Force Military Personnel Center, Retirements and Separations Branch (HQ AFPC/
DPPRP), 550 C St W, Suite 11, Randolph AFB TX 78150-4713, for approval before publication.
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A2.2. Definitions.

A2.2.1. Bisexual. A person who engages in, attempts to engage in, has a propensity to engage in, or
intends to engage in both homosexual and heterosexual acts.

A2.2.2. Commander. A commissioned officer who occupies a position of command.

A2.2.3, Homosexual. A person, regardless of sex, who engages in, attempts to engage in, has a pro-
pensity to engage in, or intends to engage in homosexual acts.

A2.2.4. Homosexual Conduct. "Homosexual Conduct" is a homosexual act, a statement by the mem-
ber that demonstrates a propensity or intent to engage in homosexual acts, or a homosexual marriage
or attempted marriage.

A2.2.4.1. A "homosexual act" means any bodily contact, actively undertaken or passively permit-
ted, between members of the same sex for the purpose of satisfying sexual desires and any bodily
contact (for example, hand holding or kissing, in most circumstances) that a reasonable person
would understand to demonstrate a propensity or intent to engage in such an act.

A2.2.4.2. A"statement that a member is a homosexual or bisexual, or words to that effect” means
language or behavior that a reasonable person would believe intends to convey the statement that
a person engages in or has a propensity or intent to engage in homosexual acts. This may include
statements such as "1 am a homosexual," "l am gay," "l am a lesbian,” "I have a homosexual orien-
tation," and the like.

A2.2.43. A "homosexual marriage or attempted marriage" is when a member has married or
attempted to marry a person known to be of the same biological sex.

A2.2.44. "Propensity to engage in homosexual acts" means more than an abstract preference or
desire to engage in homosexual acts; it indicates a likelihood that a person engages in or will
engage in homosexual acts.

A2.2.5. Sexual Orientation. An abstract sexual preference for persons of a particular sex, as-distinct
from a propensity or intent to engage in sexual acts,

A2.2.6. Substantial Inquiry to Determine Whether a Statement was Made for the Purpose of Seeking
Separation from Military Service. A substantial inquiry to determine whether a statement was made
for the purpose of seeking separation from military service is an inquiry that extends beyond question-
ing the member who made the statement, and/or a third party who reports that a member made a state-
ment, individuals suggested by the member for interview and the member’s immediate supervisory
chain of command.

A2.2.7. “Threats” and “harassment,” as used in paragraphs A2.3.3.4. and A2.4.3., are not technical
terms and are used in the commonly understood sense. “Harassment” includes the use of derogatory
or demeaning words, gestures or actions in regard to the sexual orientation of another or others.

A2.3. Basis for Conducting Inquiries.

A2.3.1. A commander will initiate an inquiry only if he or she has credible information that there is a
basis for discharge. Credible information exists when the information, considering its source and the
surrounding circumstances, supports a reasonable belief that there is a basis for discharge. It requires
a determination based on articulable facts, not just a belief or suspicion.
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A2.3.2. A Basis for Discharge Exists if:
A2.3.2.1. The member has engaged in a homosexual act.

A2.3.2.2, The member has said that he or she is a homosexual or bisexual, or made some other
statement that indicates a propensity or intent to engage in homosexual acts.

A2.3.2.3. The member has married or attempted to marry a person of the same sex.
A2.3.3. Credible information does not exist, for example, when:

A2.3.3.1. The individual is suspected of engaging in homosexual conduct, but there is no credible
information, as defined, to support that suspicion.

A2.3.3.2. The only information is the opinions of others that a member is homosexual. The
inquiry would be based on rumor, suspicion, or capricious claims concerning a member's sexual
orientation. '

A2.3.3.3. The only information known is an associational activity such as going to a gay bar, pos-
sessing or reading homosexual publications, associating with known homosexuals, or marching in
a gay rights rally in civilian clothes. Such activity, in and of itself, does not provide evidence of
homosexual conduct.

A2.3.3.4. A member reports being threatened or harassed because he or she is labeled or per-
ceived to be a homosexual. Such information, standing alone, does not constitute credible infor-
mation justifying the initiation of an inquiry into alleged homosexual conduct by the member
reporting the threats or harassment.

A2.3.4. Credible information exists, for example, when:

A23.4.1. A reliable person states that he or she observed or heard a service member engaging in
homosexual acts, or saying that he or she is a homosexual or bisexual or is married to a member of
the same sex.

A2.3.4.2. A reliable person states that he or she heard, observed, or discovered a member make a
spoken or written statement that a reasonable person would believe was intended to convey the
fact that he or she engages in, attempts to engage in, or has a propensity or intent to engage in
homosexual acts.

A2.3.4.3. A reliable person states that he or she observed behavior that amounts to a nonverbal
statement by a member that he or she is a homosexual or bisexual; i.¢., behavior that a reasonable
person would believe was intended to convey the statement that the member engages in, attempts
to engage in, or has a propensity or intent to engage in homosexual acts.

A2.4. Procedures.

A2.4.1. Informal fact-finding inquiries and administrative separation procedures are the preferred
method of addressing homosexual conduct. This does not prevent disciplinary action or trial by
courts-martial when appropriate.

A2.4.2. Commanders must exercise sound discretion regarding when credible information exists.
They must examine the information and decide whether an inquiry is warranted, whether an inquiry is
necessary in light of the facts reported or whether no action should be taken.
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A2.4.3. 1f a member reports threats or harassment based on being labeled or perceived to be a homo-
sexual, the alleged threat or harassment must be addressed promptly by inquiry or investigation, as
appropriate based on the surrounding facts. Assuring the physical safety of the complainant will be a
primary consideration in any such case. A report of threats or harassment based on being labeled or
perceived to be a homosexual does not constitute credible information justifying initiation of an
inquiry or investigation of the complainant. Persons conducting an investigation or inquiry into the
threats or harassment should not solicit allegations about the sexuality or possible homosexual con-
duct of the complainant. If information regarding alleged homosexual conduct by the complainant
arises during an inquiry or investigation into threats or harassment, commanders must carefully con-
sider the source of the information, and the circumstances under which it was provided, in assessing
its credibility. The receipt of information alleging homosexual conduct on the part of the complainant
does not negate the need to inquire into or investigate the facts and circumstances surrounding the
original complaint of threats or harassment.

A2.4.4. Commanders or appointed inquiry officials must not ask, and members may not be required
to reveal, their sexual orientation. However, upon receipt of credible information of homosexual con-
duct, commanders or appointed inquiry officials may ask members if they engaged in homosexual
conduct. But the member must first be advised of the DoD policy on homosexual conduct (and rights
under Article 31, UCM], if applicable). If the member chooses not to discuss the matter further, the
commander may consider other available information. Nothing in this provision precludes question-
ing a member about any information provided by the member in the course of the fact-finding inquiry
or any related proceeding; nor does it provide the member with any basis for challenging the validity
of any proceeding or the use of such evidence, including a statement by the member in any proceed-

ing.
A2.4.5. At any given point of the inquiry, the commander or appointed inquiry official must be able

clearly and specifically to explain which grounds for separation he or she is attempting to verify and
how the information being collected relates to those specific separation grounds.

A2.4.6. A statement by a service member that he or she is a homosexual or bisexual creates a rebutta-
ble presumption that the service member engages in, attempts to engage in, has a propensity to engage
in, or intends to engage in homosexual acts. The service member must be given the opportunity to
present evidence demonstrating that he or she does not engage in, attempt to engage in, or intends to
engage in, homosexual acts.

A2.4.6.1. The Service member bears the burden of proving, throughout the proceedings, by a pre-
ponderance of the evidence, that he or she is not a person who engages in, attempts to engage in,
has a propensity to engage in, or intends to engage in homosexual acts.

A2.5. Legal Effect. The procedures set forth in this attachment create no substantive or procedural
rights, such as excluding evidence from an administrative proceedings or court-martial. Command
authorities must take appropriate action against any military member or civilian employee who violates
these procedures.
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FROM: AF/Al

SUBJECT: Air Force Guidance Memo to AF1 36-3206, Administrative Discharge
Procedures For Comnfissioned Officers

This is an AF Guidance Memorandum immediately changing AFI 36-3206,
Administrative Discharge Procedures For Commissioned Officers. Compliance with this
Memorandum is mandatory. To the extent its directions are inconsistent with other Air Force
publications, the information herein prevails, in accordance with AFI 33-360, Publications and
Forms Management.

The changes set forth in this Guidance Memorandum are effective immediately and shall
apply to all fact-finding inquiries and separation proceedings open on or initiated on or after 25
March 2010. The official before whom an open inquiry or separation proceeding is pending
shall examine the case to determine whether it is being handled in a manner consistent with these
revisions and take such action as may be necessary to comply with these revisions. A member
for whom an inquiry or separation proceeding is open may, in the member’s discretion, waive
either or both of the new requirements regarding the minimum grade of the officer authorized to
initiate a fact finding inquiry (See paragraph A2.1) or a separation proceeding (See paragraph
1.1)

All commanders, judge advocates and investigators will be trained on the revised
homosexual conduct policy within 60 days of the date of this memorandum. Approved training
slides are available at all legal offices. Use of locally produced training materials is not
authorized. Training materials will be available on ADLS in April 2010.

Current guidance in AF1 36-3206 remains in effect with the following changes.

1.1. Show-Cause Authority (SCA). The SCA determines whether the information or
evidence presented warrants initiation of discharge action before referring a case to an
administrative board under Chapter 6 or Chapter 7, as appropriate. If the SCA determines
that the information or evidence does not warrant discharge action, the SCA notifies the
officer pending discharge action that the action is terminated. MAJCOM commanders
will delegate SCA to wing commanders who are general officers or General Court-
Martial Convening Authorities for wings not commanded by a general officer, unless
they personally determine that specific delegations cannot be made because of unusual
circumstances. For homosexual conduct cases, SCA may not be delegated any lower
than a general officer who has general court-martial convening authority.




A232.2. The member has S&l-d made a statement that he or shc isa homosexual or
bisexual, or made hat ip " y
homosexualacts words to that effect or

A2.3.2.3. The member has married or attempted to marry a person known to be of the
same biological sex.

A2.3.3.5. The information does not come from a reliable person.

A2.3.4.1. A member states to a person of senior grade and authority within his or her
chain of command that he or she is a homosexual or bisexual, or words to that effect: or

A2.3.442. A reliable person states, under oath, that he or she observed erheard a
member engagmg in, attempt to engagc in, or soltcﬂ another 10 engage in a homosexual
act or acts er-sa i : : a-fRenbe
the-same-5ex%; Or

A2.3.423. A reliable person states, under oath, that he or she was told by heard;
ebsewed—er—dﬁeevered a member that he or she isa homosexual or bisexual, or words to

A2.3.4.4. A reliable person states, under oath, that a member has married or attempted to
marry a person known to be of the same biological sex.

A2.3.5. A “reliable person” is somecne who would be expected, under the
circumstances, to provide accurate information. Examples of a person who may not be a
“reliable person™ are:

A2.3.5.1. A person with a prior history of uniruthfulness or unreliability; or

A2.3.5.2. A person with a motive to seek revenge against or to cause personal or
professional harm to the member specifically, or to cause personal or professional harm
to persons suspected of being homosexual generally; or

A2.3.5.3. A person with a prior history of conflict with the member,
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MilitaryTimes
They asked, he told, but he might get to
stay

When Lt, Col. Victor Fehrenbach took his fighl public to stay in the .Air Force, he
never told the millions watching him on national TV exactly how his commanders
came Lo learn he is gay.

Fehrenbach, 40, talked about his 18 years of service and the unfairness of Lhe
"dow’l ask, don’t 1ell” policy, the ban that prevents gays from openly serving in the
militaty — but not once did he talk specifically aboul how he came to face
dismissal. All he said in interviews, including one with Air Force Times, was thal a
"civilian acquaintance” reporied him.

Fehrenbach’s case tests the limits of what constitutes “telling” and under what
circumstances a service member's statement can be used to initiate discharge
proceedings under don’t ask, don't Lell.

Indeed, in the next few weeks, Air Force Seeretury Michael Donley could allow
Fehrenbach to remain on artive duty — making him the first openly gay service
member Lo do 50 under don't ask, don't tell.

The reason: Fehrenbach admitted his orientation while defending himself ugainst
an unsubstantiated charge of make rape.

Palice later refused to prosecute Fehrenbach, finding the charges groundiess. But
nol before Fehrenbach told police he had consensual sex with a man he met
through a gay Web site.

Fehrenbach would not discuss the rape accusation; Air Force Times sent him at
least three e-mails since Sept. 28 requesting comments. The Servicemcembers
Legal Defense Network, a national advocacy group for gy military members Lhat
represents Fehrenbach in his legal battle, advised the lieutenant colonel nat to
speak with Air Force Times, though he has three times before.

Cameron Shaner, the man who made the rape charge, sought publicity, taking his
story first to the !daho Stalesman newspaper. Both police and the Air Foree Office
of Special {nvestipations found no proof of a crime and consider Shaner, & forner
soldier, “unreliable.”

Here are the events that drove Fehrenbach te out himself:

THE ACCUSER

On May 7, 2008, FYehrenbach was al Mountain Home Air Force Base, Idaho,
preparing for an F-15E deployment with 1he 366th Operalions Support Squadron.

That same day, two stadents from Boise State University — Shaner and an airman
— went t¢ the base's Office of Special Investigations detachment to report that
service members were spreading AIDS at HIV sex parties, according lo Linda
Card, O8I's chief of public affairs,

In a telephone interview, Shaner told Air Force Times that the airman had
confided in him about Lhe parties because of his prior service. He did not name
the airenan or mention the airman's sexua) orientation,

Shaner, who now lives in Arizona, said he s gay but left the Army voluntarily as a
private first class when his enlistment was up in 1999, According 1o the Veterans
Affairs Department, Shaner has a 100 percent servive-connected disability. He
would not disclose his disabilily to Air Farce Times but lold the [daho Stalesman
that he suffers from post-traumatic siress disorder and skeletal injuries.

At the meeting on base, Shaner said OSI Special Agent Karolyn DeRasler sware
him in as a confidential informint.

OSI agents interviewed Shaner three times on May 7 and 8, Card told Air Force
Times. The only oath Shaner took, she said, was the standard cath attesting to the
truthfulness of his siatement.

"After meeting with Mr. Shaner, AFOSI determined not to wse him as a
confidential informant,” Card wrote in an e-mail to the Edahe Statesman, which
published its story on Shaner in August. “Special Agent DeRosier NEVER directed
or requested him to carry oul any actions as a source or informant, nar did any
other AFOSI agent.”

081 looked into HIV parties bul closed the investigation in December 2008 afler
il couldn't corroborate the information provided by Shaner and the airman.

Shaner “has a history of false reporling,” Card said. “He is considered lo be
unreliabie.”

DIFFERING STORIES

Fehrenbacl: met Shaner for the first time in person May 11, 2008, at his home in
Boise, about 60 miles from Mountain Home, secording lo OST's Card.

Many of he base's 4,000 airmen choose to live in Boise because it's bigger — with
a population of aboul 200,000 — and has more amenities than Mountain Horme,
with its 12,300 residents.

MTha mon mnda anntast thyanah n snid see Weh cite wne Mantnnt sam

hitp://www.militarytimes.com/news/2009/10/airforce_fehrenbach_102109w/ 6/25/2010
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LML BIGI SHUUL DUHHG GHIUUEIE U pasu BRI VAL Obikg el i,
aceording le Shaner, who said he subscribed to investigate the HIV parties.

Shaner lold Air Force Times he sought out Fehrenbach, thinking he might have
information about the investigation.

At Fehrenbach's home, the men took off their clothes and soaked in a hot (ub,
Shaner said.

A few hours after the rendezvous, Shaner said he drove to Boise State’s tape vrisis
cenler, where he called the loeal police to report a sexual assauli. A counselor al
the cenier said she could not discuss any client without his or her consemt, ciling
confidentiality laws. Air Force Times e-mailed Shaser 2 consenl [orm from the
counselor, but as of Oct. 15, Shaner had not acknowledged sending the waiver to
the center. Shaner told police Fehrenbach raped hims in the ho! tub and that he
had gone to Fehrenbach's home at OSI's request — as a cenfidential informant.

Officers began an investigation and called in OS1, Card said,

Shaner, according to Card, had made several other rape allegations o Boise
paolice, all unproven. Local invesligators found no physical evidence to supporl
Shaner's rape accusation, she said,

When OSI agents talked with’ Shaner on May 14, 2008, he admitied 051 did not
ask him Lo investigate Fehrenbach, Card said.

When police officers interviewed Fehrenbach two days later, he admitted to a
consensval relationship with Shaner and otheg men bul denied he had assaulled
Shaner, Catd said. .

The civilian investigalion ended with attorneys from Lhe Ada County Prosecuter's
Office in Boise declining to charge Fehrenbach.

Boise police refused to release their closed investigation file because the rape
allegations didn’l result in an arrest, said Lynn Uightower, & deparimeni
spokeswomun. Highlower cited an Idaho statute allowing law enforcement
agencies Lo withhold reporls that would "constitute an unwarranted invasicn of
personal privacy.”

The OS1, according to Card, closed ils case afler concluding Shaner was an
unreliable witness, no felany had occurred and the sex had been consensual.

Based on the OSI findings, Air Foree staff judge advocates at Mountain Home and
12th Air Force headquarters at Davis-Monthan Air Force Base, Ariz., decided not
to prosecule Fehrenbach,

AUAREFR WRICKER?

If Fehrenbach hadn't tatked, he could have been prosecuted for rape. Now,
though, he is at risk of ending his career, two years shori of retirement.

Tehrenhach's admission to being gay had triggered an Air Ferce investigalion into
whether Fehrenbach had violated the don't ask, don't tetl policy, Card said.

Al Mountain Home in September 2008, four months afier Shaner made his rape
charge, commanders determined Fehrenbach had viplated the policy and
recommmended his discharge.

‘The finding meant Fehrenbach faced an almost certain dismissal once his case
went up the chair of tommand, eventually landing on Doenley's desk for a final
review.

“1 was devaslated, absolulely devastaled,” PFehrenbach said about the
recommendation in & May interview with Air Force Times. “The Air Force has
been my life.”

Dismissal, though, would mean a huge financial loss as well as an emotional one
for Fehrenbach, the sen of two Air Force officers, If unable to finish out his career,
Fehrenhach will lose $46,000 a year in retirement pay as well as medical benelfits,
according to pay chatls, He would get a lunp sum of abowl $80,000, half of
standard involuntary separation pay for an officer of his years, the charts show.

At firsl, Fehrenbach szid in the May interview, he considered resigning his
commission and quietly Jeaving the service lo lake a job wilh a defense contractor.
Then, Fehrenbach said he had a change of heart when he heard Democratic
presidential candidate Barack Obama promise to end don't ask, don't tell, figuring
the 1linois senator might get Congress to lift the ban before he was dismissed.

Obama Lok the oath of office fan. 20 but hasn't taken action on the policy. He
continues, though, to promise gays that they will someday soun serve openly in
the U.S. military.

Since the ban went into effect Oct. 1, 1993, about 13,000 service members —
ingiuding more thatt 2,200 airmen — have been discharged, according lo the
Defense Department. Ir the 10 months since Obama became commander in chief,
49 airmmen — all enlisted — have been discharged for violating Lhe poliey, Air Force
statistics show. The number for all services wasn't available from the Pentagon.

A bill repealing the law is pending in Congress. More than 170 congressmen have
signed on as co-sponsors, but the bill remains stuck in the House Armed Services
Committee.

On April 15, an Air Force administrative discharge board made up of five afficers
recommended an bonorable discharge for Fehrenbach.

1n mid-May, & year after Shaner’s allegations, Fehrenbuch told his family that he
was gay. A few days later, on May 19, he appeared on MSNBC's “The Rachel

http://www.militarytimes.com/news/2009/10/airforce _fehrenbach_102109w/ 6/25/2010
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Maddow Show" to 1ell his story Lo the world.
“1was fced with the end of ey tife as 1 knew i1," Fehrenbach told Maddow.

"The mare T thotight aboul it, about how wrong this poticy is, [ thought that [ had
to fight,"

ENCOURAGING STLNS

Fehrenbach is still at Mountain Home as assistant director of operations for the
36610 Operations Support Syuadron, though no longer on active flight slatus. In
his years of service, Fehrenbach has amassed 2,180 hours of flight time, including
400 hours in ¢combal over Iraq, Afghanistan and Kosovo,

The recipient of nine Air Medals and five Air Force Commendation Medals,
Fehrenbach can’t be removed unlil Air Force personnel officers review the
paperwork and Donley, the service's top civilian ieader, approves the board’s
dismissal recommendation.

Fehrenbach, though, has a chance of staying in uniform, The opening cume June
30, when Defense Secretary Robert Gales told reporters he had ordered Pentagon
tawyers to review ways to apply the law in "a more humane way.” Gates wondered
whether the law required Lhe military to dismiss service members investigated
only after someone turgied them in.

“Do we need Lo be driven to take action on samebody, if we get Lhat information
from somebody who may have vengeance in mind or blackmail or somebaody wiio
has been jilted,” Gates said at the time.

While Gates didn't ¢ite Fehrenbach by name, just the day before Fehrenbach had
altended an invitalion-only White House reception marking Gay Pride Month.

Al ke reception, Qbama discussed don't ask, don't tell. Aflerward, the president
stopped Lo [alk with several in the crowd, including Fehrenbach, who on Air Force
orders wore civitian clothes.

1n an interview with Air Force Times a few days afler the reception, Fehrenbach
said he briefly 10ld Obama aboul his situation.

“He looked me in the eye and said, "We'l get this done,” Fehrenbach recalled in
the interview.

1o July, when Donley was asked how he would enforce the rules, the secretary lold
Air Force Times he woukl follow the law as interpreted by the Defense
Departmeni.

“Our approach will be 1o execute the law as Congress has written it and if there are
policy adjustments that are made within the existing legal structure, those policy
changes will be led and coosdinated at the DoD level and we'll be part of that,”
Donley said,

When Obama spoke Oct. 10 at a gay rights dinner sponsered by Human Rights
Campaign in Washington, he repeated the repeal pledge bul oifered no direct
action or deadlines.

“We should no! be punishing patriotic Americans who have stepped forward 1o
serve this country,” Obama said.

The questions raised by Gates and the president's stand wmay have delayed the
need for Donley 1o sign off on Fehrenbach's case.

In an Oct. 12 interview on Maddow’s show, Fehrenbach poinied oul most
dismissals take about five months to process, a timetable that would have him
headed out the dovr by now,

An Air Force spokesman said Fehrenbach's case had not reached Donley's office.

fehrenbach 10ld the show's viewers that his contlinued service demonstrates
military units can eperale with gay members.

“We prove every day thai this policy needs 1o be changed, now,” Fehrenbach said.
DISCUSS THIS STORY
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Remarks by the President at LGBT Pride Month Reception | The White House

Horizie o Porin i Kovin e S eoin & Remopds

THE WHITE HOUSE
Cffice of the Press Secretary

For Immediate Reiaase June 28, 2009
REMARKS BY THE PRESIDENT
AT LGBT PRIDE MONTH RECEPTION

East Room
435PM EDT . -

THE PRESIDENT Hello. everybody Helle, hello, hello  (Applause ) Heyl Good w0 5ee you (Applause.) I'm
waiting tor FLOTUS here. FLOTUS aways polilics mere than POTUS

MRS OBAMA No, you move too slow  (Laughter }

THE PRESIDENT. It s great to see guerybody here taday ang they're Just - I've got a 1ot of fngnds in the reom,
bul there are some pegple | wani lo especially acknowledge  First of all, samebady who helped ensure mal we are
In the White House, Sleve Hildebrand Please grve Sieve a big round of appisuse  [Applause ) Where's Steve?
He's around here somewhere {(Applause )

The new chair of the Export-imporl Bank, Fred Hochberg (Applause.} where's Fred? There's Fred Goodto
sea you, Fred Qur Director of the institute of Education Sciences at DOE, John Easten  Where's John?
(Apptause ) A couple af special fnends -- Bishop Gene Rotinsen  Where's Gene? (Appiause.) Hey, Gene
Ambassador Michaet Guestis here, (Applause.) Ambassador Jim Hormel is here  {Applause ) QOregon Secrelary
ol Siate Kate Brown is hare. (Applause.)

All of you are here. {Laughler and applause | Welcome ip your White House {Applause.) So --
AUDIENGE MEMBER  {Inaudible.) {Laughter )

THE PRESIDENT Somabody asked from the Lincaln Bedroom here  (Laughter j You knew | was fram
Chicago los (Laughter }

It's good to see 50 many friends and famikar faces, and | deeply apprectate the support 'va recerved from so many
ol you Micheile appreciates it and | wanl you ¢ know thal you have our support, as well (Applause | And you
have my thanks for Ihe work you do every day in pucsuit of equality on behal! of the millions of paople in this sountry
who work nard and care about (heir communities — and who are gay. lestran, bisexual, or ransgander. {Applause.)

Now this struggle. | dont nead 1o tell yau, is incredibly cifficult. although | think it's important to cansider the
extraordinary progress thal we have made. There are unjust laws te overiurn and unfarr praclices to stop  Ang
though we've made pragress, there are siitfellow citizens, perhaps neighbors ar even famlly members and loved
cnes. who still hold fast to worn arguments and old attiludes, wha tail to see your families like thair tamilies, and
who wautd deny you the rights thal most Amerlcans take for granted  And | know this is painful and | know It Gan be
heatpreaking

And yel all of you canfinue, Ieading by the force of the arguments you make but aiso by the power of the
exarnple thal you set in your own lives - as parents and nends. as PTA members and leadars iy the community
And thal's important and ' glad that sa many LGBT famihas could |oin us today  (Applause 3 For we know that
progress depends nal only on changing ‘aws but afse changing heans  And that real. ransformative change naver
begins in Washingtan

{Cell phone "guacks ")

Whase duck 1S back there? {Laughter )

MRS OBAMA I's & duck
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THE PRESIDENT There's a duck quacking n ihere somewhere  (Laughter ) Where do you guys get these

fing tones, by the way? (Laugiler ] I'm just cynous  (Laughter ) Facebuak TouTune
Tentier Vimea
Ingdeed, that's Ihe slory of the movement for faimeass and equality -- not just far those who are gay bul for all
thasa 1n our fustory wha've been denied the rights and responsibilitas of olizenship; who've been told thal the full I'lickr unes
massings and oppartunitias of this country ware closed to Ihem  It's the story of pregress sought by those who
started off with ittle influence or power, by man and women who brought aboui change through quiet, persenal acls MySpace Lnkedh)

of campassion and courage and somabmes defiance wherever angd whanever ey couid

That's the story of a civil nghts ploneer who's here today. Frank Kameny, who was fired -- (applause.) Frank
was fired from his job as an astronomer for the federal government simply because he was gay  And in 1985, he
led & prolest outsige tha White House, which was at the time both en acl of conscience but alsa an act of
extraprdinary caurage. And so wa are proud of you. Frank. and we are grateful to you for your lgadership
1Applause )

s the stary of the Stonewall protess. whichtook place 40 years ago this week, when a group of cizens -- wilh
few options, and fewer supporiers — decided they'd had enough and refused (o accep! a policy of wanion
discrimination  Ang wo men who were at those protests are nere today  Imaging the joumey thal Ihay've travelied

IF's te slory of an epidernic thal decimaied a community - anu‘me gay men and wamen who came o suppart
one ancther and save ane ansther. and who contimue to fight this scourge. and who dernonstrated befare the worlg
that different kinds of families can show the same comgassion and sugpart in a ime of need - that we a¥ share the
capacily 1o love

Sa this story. this struggle, continues today — for evan as we face axtraordinary challenges as a nation, we
cannot — and will pot -- put aside 1ssues of basic equality  {Applause ) We seek an Amerca in which na one feels
the pain of discrisnination based on who you sre or who you love

And | know that many in this room don't believe that progréess has come fasl enough, andg | understand that. s
not far me to tell you to be panert, any more than it was for others lo counsel patience to Afncan Americans who
were petitioring for equal rights a half century age

Bul | say this We have madia progress and we will make more  And | want you to know that | expecl and hope
to be judged not by words not by promises 've made. bul by the promises Lhat my administration keeps. And by
the wme you récerwve — (applause } We've peen n office six months now | suspect that by the hime this
admimstration is over, | think you guys will have pretly good feelings aboul the Cbama administration
[Applause )

Wow, while there 1s much more wosk 1o do, we can pont 10 wmportant changes we've already put in place since
coming into office  I've signed a memarandum requinng &l agencies 1o exiend as many federal banefits as possible
10 LGBT famikes as current law sllows. And these are benefits that will make a real difference for feceral
employees and Foraign Service Officers who are so often treated as If ther tarmilies don't exist. And I'd like 1o note
that one of he key voices in helping us develop this policy 1s John Barry, sur director of the Office of Parsonnel
Managemeni. who is here today. And | want to thank John Berry {Applause |

t've called on Gangress 1o repeal (he sa-callegd Dafense of Marriage Act to help end discnminauon -- (applause) -
- 10 help end discriminahion agamst same-sex couples in this country  Now, | want to add we have a duty to uphold
enishng law, but | believe we must do 5o in a way that dees not exacerbale old divides  And [ulfiling ths duty 11t
uphalding the 2w in no way lessens my Semmutmant to reversing this law  I've made thal clsar,

I'm also urging Congress to pass the Domestc Partners Benefits and Obligations Act which will guarantee the
full range of benefits, including health care, w LGAT couples and therr chidren  {Applause ) My admimsiration is
alse working hard lo pass an employee nor-discrimination bill and hate crimes bill. and we're making progress on
both fronts  (Applause ) Judy and Dennis Shepard. as well as thew son Logan, are hare today. 1 maet with Judy in
the Oval Office in May — (applause; -- and | assured her and | assured all of you inat we are going 1o pass an
nclusive hate crimes bill into law. a bill named for ther son Matthew  (Applause

\n additiont, my administration is commitied to rescinding the discriminatory ban or anlry 1o the United States
pasad on HIV stetus  (Applause } The Office of Managsemen! and Budget just concluded a review ot a propesal to
repeal this aniry ban, which Is & first and very big step lowards ending this policy  And we all know that HIVIAIDS
cantinues lo ba a public health threal in Many communities, nciuding right here in the District of Columia. And
that's why this past Saturday. on Matiohal HIV Testing Day. 1 was proud once again to encourage all Americans 1o
know thair slatus and gel tested the way Michelie and | Know our stalus and got tested  {Appiause.)

And finally, | wani 1o say a word abaut "dan't ask, dom't tell * As | said before -- 'l say it agamn -- | bekeve "dort agk,

den'l tell" doesn’l contribule to our national secunty  (Applause ) In fac!, | believe preventing patnolic Amencans
from serving thar country weakens our national secuwrity. {(Applause )
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How. miy admiristraiion is alfeady waring with the Pentagon and mambers of the House and the Senata on how
we'll go aboul ending this policy, which will require an act of Congress

Someday, i'm corfident, we'll leok back at this transiion and ask why it generated such angst. but as
Commandar-in-Chisf in & time of war, | do have a responsibility to see that this change 1§ administered in a
prachical way and a way that takes over the igng term  Thal's why |'ve asked the Secratary of Delense and the
Charman of the Joint Chiefs of Staff to develop a plan for how to thoroughly ymplement a repeal.

| know that every day that passes without a resolulion 15 a deep disappamiment to those men and women who
coninus to be discharged under this policy -- patnals whe often possess cntical fanguage skiils and years of
trarung and who've served this country well. But what | hope is that these cases understore the urgency of
reversing this policy notjust because t's the nght thing to do. but because tt1s essental for our natonal secunty

Now, even as we lake these steps, we mus! récognize thal real progress depends not only on the laws we
change bul, as | sai¢ before. on the hearts we open. For if we're honest with ourselves, we'll acknowledge that
there are good and decant people in this country who dorl yet fully embrace Iheir gay brothers and sisters — not
yel

That's why |'ve spoken aboul Inese issues not [ust in Tront of you, but in Font of unkkely audiences - In franl of
Afncan Amencan church mambers, infront of elher audences tharhaue iraditionally resisted these changas And
that's what |'ll contirue to do 5o Thal's how we'll shift attitudes  That's how we'll honor the legacy of leaders ke
Frank and many others who have rafused to accept anything lass than full and équal citizenship

Mow, 40 years aqgo, in the heart of New York Ciy at a place called the Stonewall Inn, a group of citizens
ihchuding a faw whe are nere 1oday . as | saig, defied an unjust policy and awakened a nascent movemant

It was the imddle of the right - The police stormed the bar, which was khown for baing ore of the few spots
where it was 5818 1o ba gay In New York  New, rawds Iike ihis were enliraly ordinery  Because it was considered
ob:scene and illegal 1o be gay no establishments for gays and l@sbians could gel licenses 1o operale  The nature of
these businesses combined with the vunerabiity of the gay communtty nself, mean! places like Stonewall. and the
patrons Inside, wera pflen Ine victinis of carruption and blackmail

Now. ordinanly the raid would came and (he customers would disperse. But on this night, samething was
dgifferent. There are many accounts of whal happened, and much has been 1051 1o history, bul whal we 4o know is
thrs- People didn't leave They stood therr ground  And over the course of several nighls ihey declared that they
had seen anough inustice i their ime, This was an culpouring against hot |ust what they experianced that night,
but what they had expenenced their whole lives. And as with 50 many movernents. il was alse something more |t
was at this dehimng moment that these falks who had been marginalized rose up Lo challenge not just haw the world
saw them. but also how they saw Ihemselves

AS we've S2en 50 many times in Nislory, once that spint 1akes hoid there is litle that can stand in 1is way
(&pplause.} And the nots al Stonewall gave way to prolests. and protests gave way 1o @ movemant, and the
movemenl gave way 10 a transiormation that continues to this day it continues when a pariner fights for her nighi to
sil al the hospilal bedside of a woman she loves It continues when a teenager s called a name far being ditferent
and says, S0 what if | am?" |1 continues in your wark and 1n your aclivism, in your ight 10 freely live your lives to
the fullest

In one year &fter the protasts, a few hundred gays and lesbians and therr supparters gatherad al the Stonewall Inn
1o lead a historic march for equahty. But when they reached Central Park, the few hundred that began the march
had swelled to 5,000 Somathing Mad thanged, and |t would naver change back.

The truth 1s when Inese 1clks protasted ab Sionewall 40 years age no one could have imagined Lhat you -- or. for
that malter, | — faughter? - would be standing here loday  (Applause ) So we are 2l wilnesses to monumental
changes In Ihis country. That should give us hope. but we cannat rest  We must continue to do our part to make
progress - step by step. law by law. mind by changing mind  And | want you 1o know that in this task | will not only
pe your friend, | will continue to be an ally and a champion and a Presideni wha fights with you and for you

Thanks vety Much. everybody Gad bless you  [Applause | Thank you IUs a little siyffed in here  Wa're going
ta open - we opened up thal door  We're geing to walk this way and than we're going 10 come around and we'll
see some of you over there. all ripht? {Laugnter ) But out there. |Laughter.}

But thank you very much all, for baing here. Enjoy the White House. Thank you {Applause.)

END 453 P.M.EDT
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————— Original Message-----

From: Blanchard, Charles A Hon USAF SAF/GC [mailto:Charles.Blanchard@pentagon.af.mil]
Sent: Wednesday, August 04, 2010 1:52 PM

To: Woodmansee, M. Andrew

Cc: Coletti, Diana J.; aubrey@SLDN.org

Subject: RE: Request for an update

Andrew:

You are reading too much into my email. The only notification I have received from the
MRB is that the Board has indeed meet. It is my understanding that that despite the
wording of the AFI, because of the nature of the Secretary's delegation to MRB, any Board
action (either way) was merely a recommendation to the MRB, and only the MRB (or the
Secretary if he revokes the delegation) has authority to act on these matters. Since
receiving your email, I have confirmed my understanding with the lawyers on my team who
work on MRB maters. I wrote my email to you based on that understanding. I have not been
told the outcome of the Board action, and you should make no assumptions based on my
email.

As I have said repeatedly, in these types of cases, any recommendation by the Board--
and/or the decision of the MRB--is not final, and I am not (and will not be) in a position
to give you any such predecisional information. Your request that the final decision be
communicated to you by fax, email or telephone is a reasonable one, however, and I will do
my best to make that happen.

Chuck Blanchard

————— Original Message-----

From: Woodmansee, M. Andrew [mailto:MAWoodmansee@mofo.com]
Sent: Wednesday, August 04, 2010 3:07 PM

To: Blanchard, Charles A Hon USAF SAF/GC

Cc: Coletti, Diana J.

Subject: RE: Request for an update

Charles:
Thank you for responding.

I take it from your email (which acknowledges that the Board has made a recommendation to
Mr. Lineberger and that either he or the Secretary still might render a decision) that the
Board has recommended that Lt.

Col. Fehrenbach be separated. See AFI 36-3206 Chapter 6.10 ("When the AFPB recommends
retaining the respondent, HQ AFPC/DPRS advises the respondent, through the SCA, that the

AFPB's determination ends the action."); and Chapter 6.10.1 ("When the AFPB recommends
removal from active duty, discharge, or other action, the AFPB sends the case to the
SAF."). My understanding of the regulations is that, had the AFPB recommended that Lt.

Col. Fehrenbach should be retained, there would be no need to forward the recommendation
to Mr. Lineberger or the Secretary for further action.

Since last evening, I have had two separate sources with information from inside the
Pentagon tell me that the recommendation had been made to separate my client. I
anticipate that those same sources, or others, will leak this information to the news

il



media or any one of countless bloggers. I don't want my client to read about this
decision for the first time on the internet. No matter the outcome of the process I am
sure you will agree that, based on his record of service to this country, he deserves
better than that.

Please confirm for me, by close of business today but no later than noon tomorrow, that
the Board has recommended that my client should be removed from active duty and
discharged.

I appreciate your continued willingness to keep me apprised of the status of any final
decision so that my client may seek redress from the courts. I do ask, however, that the
decision be communicated to me either by fax, e-mail or telephone rather than UPS or FedEx
ground, as

was the case with my last letter from Mr. Lineberger.

Best regards,

Drew Woodmansee

————— Original Message-----

From: Blanchard, Charles A Hon USAF SAF/GC [mailto:Charles.Blanchard@pentagon.af.mil]
Sent: Wednesday, August 04, 2010 5:32 AM

To: Woodmansee, M. Andrew

Cc: Coletti, Diana J.

Subject: RE: Request for an update

Andrew:

I was able to confirm that the Board has met and made a recommendation to Mr. Lineberger
(the "MRB" in Air Force parlance). Mr. Lineberger has the delegated authority to make
separation decisions and the Board decision is only a recommendation. As of this morning,
Mr. Lineberger had not yet forwarded any decision to the Pentagon. As you may recall,
once the decision reaches the Pentagon, there is a two week or so delay to allow the
Secretary to remove the delegated authority and take over the decision himself. (This
removal of delegated authority is very rare, however). Once with this time elapses
without removal of delegation (or the Secretary makes his own decision after removing the
delegation), your client will be notified. As I explained in a previous email, if the
decision is for separation, the separation would not be immediately effective, which would
give you a few days to seek court action. As I hope you understand, I can't release any
decision information until the decision is final. I will be happy to keep to answer any
questions about the schedule.

————— Original Message-----

From: Woodmansee, M. Andrew [mailto:MAWoodmansee@mofo.com]
Sent: Tuesday, August 03, 2010 8:54 PM

To: Blanchard, Charles A Hon USAF SAF/GC

Cc: Coletti, Diana J.

Subject: Re: Request for an update

Charles:

I have received word from a group allied with SLDN that a recommendation has, in fact,
been made board to discharge Lt. Col. Fehrenbach from the Air Force. Are you able to
provide any information regarding his status?

Best regards

Drew
Best regards,

M. Andrew Woodmansee
Morrison Foerster LLP

————— Original Message -----



From: Blanchard, Charles A Hon USAF SAF/GC <Charles.Blanchard@pentagon.af.mil>
To: Woodmansee, M. Andrew

Cc: Coletti, Diana J.

Sent: Fri Jul 23 10:53:03 2010

Subject: Re: Request for an update

Andrew

I just got off the plane. I have not seen board action but expect. A decision shortly.
Again there will be a ten day process once we get the decision. I will get you a council
contact

————— Original Message -----

From: Woodmansee, M. Andrew <MAWoodmansee@mofo.com>
To: Blanchard, Charles A Hon USAF SAF/GC

Cc: Coletti, Diana J. <dcoletti@mofo.com>

Sent: Thu Jul 22 15:41:59 2010

Subject: RE: Request for an update

Dear Chuck:

Customary apologies for taking time out of your schedule. Are you in a position to update
me on the Board's consideration of Lt. Col.

Fehrenbach's case? Also, is there a point of contact at the Board with whom I should
correspond directly in order to get a status update?

Thanks in advance for your cooperation.

Drew

————— Original Message-----

From: Blanchard, Charles A Hon USAF SAF/GC [mailto:Charles.Blanchard@pentagon.af.mil]
Sent: Friday, June 18, 2010 11:48 AM

To: Woodmansee, M. Andrew

Cc: Goletti, Diana .

Subject: RE: Request for an update

Andrew:

I generally am informed of the Council decision on these cases right after the board has
met, and I have not been informed of any decision.

My understanding is that the Council did not make a decision this week, which likely
reflects some attention to the issues you have raised in your correspondence. I do expect
the Council to make a decision soon.

As I explained at the meeting, the process is that the Council will meet one or more
times, and make a recommendation to Mr. Lineberger, who has been delegated the separation
authority in officer cases by the Secretary. Mr. Linberger will then advise the Assistant
Secretary of his decision, which will be the final decision unless the Secretary decides
to revoke the delegation in an additional case. (In my experience, the Secretary very
rarely revokes delegation.) The result of this process is that even if the Board meets
next week, the decision will not be final (and therefore releasable to you) for a few
weeks. If the Secretary revokes delegation, the matter could even take more time.

I hope this helps.
Chuck Blanchard

————— Original Message-----

From: Woodmansee, M. Andrew [mailto:MAWoodmansee(lmofo.com]
Sent: Friday, June 18, 2010 1:31 PM

To: Blanchard, Charles A Hon USAF SAF/GC

Cey Coletti, Diana .



Subject: Request for an update
Chuck:

I know you are on the road, so I apologize in advance for disturbing you. When we met on
June 7th, you indicated you thought that the Board would be meeting either last week or
this week to consider Lt. Col.

Fehrenbach's case. My request to appear before the board (in a June 7th letter to Mr.
Lineberger) has been met with utter silence.

As you can appreciate, my client is under a large amount of stress due to the uncertainty
of his situation. 1Is there any chance to get an indication today of whether the board has
in fact met and already considered his case, and if so what the next steps are and what
the timeline will be?

I appreciate your assistance.
Best regards,

Drew

Picture (Metafile)

M. Andrew ("Drew") Woodmansee

Morrison & Foerster LLP

12531 High Bluff Dr. Suite 100 | San Diego, CA 92130 P. 858.720.5167 F.
858.720.5125 | mawoodmansee@mofo.com http://www.mofo.com <http://www.mofo.com>

To ensure compliance with requirements imposed by the IRS, Morrison & Foerster LLP informs
you that, if any advice concerning one or more U.S.

Federal tax issues is contained in this communication (including any attachments), such
advice is not intended or written to be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.
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