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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

ANGELA STALEY, Case No. 1:10-cv-00591-BLW
Plaintiff, MEMORANDUM DECISION AND
V- ORDER

U.S. BANK NATIONAL ASSOCIATION,
U.S. BANCORRP,

Defendant.

INTRODUCTION

The Court has before it several motiondinmne. The parties have informed that
Court that they would lika quick decision on two of ther(l) Plaintiff's Motion in
Limine to Exclude Evidence dfate-Disclosed Individuals (Dkt. 49), and (2) Plaintiff’s
Motion for Sanctions/In Limin@ursuant to Fed. R. Civ. P. 37 (Dkt. 63). Accordingly,
the Court will address those two motions hared address the remaining motions in due
course.

ANALYSIS

1. Motion to Exclude L ate-Disclosed Individuals

Staley asks the Court to prohibefendant U.S. Bank (the “Bank”) from

introducing at trial any evidence of Jdbsta, Susan Stranaihnd Randy Johnston’s
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involvement in the decisiaio terminate Staley, and from introducing any evidence
regarding Ben HurltStaley claims that these witsses were not timely disclosed.

Federal Rule of Civil Procedure 37(cat&s that “[i]f a party fails to provide
information or identifya witness as required by Rule 26(a) or (e), the party is not allowed
to use that information or wigss to supply evidence . . . at a trial, unless the failure was
substantially justified or is mmless.” Fed. R. Civ. P. 37(cRule 26(a), of course, deals
with required disclosures, and Rule 2G{eals with supplementgnthose disclosures.

Alternative sanctions to disallowing suetidence includes: (A) payment of the
reasonable expenses, includattprney’s fees, caused byetfailure; (B) informing the
jury of the party’s failure; and (C) imposimmgher appropriate satiens, including any of
the orders listed in Rule 37(b)(2)(A)(i)-(vi). Fed. R. Civ. P. 37(c)(1)(A)-(C). The
sanctions listed in Rule 37(b)(2)(A)(i)-(vunclude: “(i) directing that the matters
embraced in the order or othasignated facts be taken as established for purposes of the
action, as the prevailing pgg claims; (ii) prohibitingthe disobedient party from
supporting or opposing designated clamnslefenses, or frommtroducing designated
matters in evidence; (iii) striking pleadingswhole or in part; (iv) staying further
proceedings until the order is obeyed; (v) dgsimg the action or proceeding in whole or
in part; [and] (vi) rendering a default judgnegainst the disobedient party.” Fed. R.

Civ. P. 37(b)(2)(A)(i)-(vi).

A. Costa, Strand and Johnston

! Staley originally asked the Court to exclude evidence regarding two other individuals — Chhirlgswiarth and
Diane Wjoinowski — but it appears she subsequently withdrewabaest in a separate brief. (Dkt. 64). If that is not
the case, counsel shall notify the Court immedyatand the Court will take up the matter.
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With respect to Costa, Strand, and Johms&taley argues that the Bank failed to
timely disclose them in response to discovery requests asking who was involved in the
decision to terminate Staleyhe Complaint in tis matter was filed on December 1,
2010. The Case Management Order was flarch 22, 2011. Theriginal discovery
cutoff date was March 1, 20Jirsuant to stipulation of thgarties. Due to an illness on
the part of Staley’s counsel, Staley moveddo extension of that deadline, which the
Bank did not oppose. The Court mouvie deadline to May 1, 2012.

On May 18, 2011, Staley served fiest set of interrgatories. Among other
requests, she asked the Bank to identify aliMidluals who participated in the decision to
terminate Staley. The Bankddnot identify Costa, Strand dohnston in its response.
Almost a year later, and just two weeks betie discovery cutoff date, Staley’s counsel
deposed the Bank’s Rule 30(b)(6) witness, Douglas Strackbein. In that deposition,
Strackbein identified Cost&trand and Johnston as having a role in the decision to
terminate Staley. This was the first time tBank produced this information to Staley.

Counsel for the Bank indicates that prio Strackbein’s deposition, she too was
unaware that Costa, Straadd Johnston weravolved in the decision to terminate
Staley.Olsson Aff. q 3, Dkt. 71-1. However, on December 2, 2011, the Bank’s counsel
supplemented its response to the questlmout those involved in the decision to
terminate Staley by indicatingahStrackbein was involve@asperson AffEx. E, Dkt.
56-5. It seems only logical that Strackbeould have and shoulthve, at that point,

disclosed to counsel all others involved ial&y’s termination, including Costa, Strand,
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and Johnston. The Court will nguess why that did not hagam, but there is really no
excuse for why that informatn was not passed along to coelpand, in turn, given to
opposing counsel at that point. Disclosing ghigglividuals more than four months later
during a deposition just two weebefore the discovery cutoff was, in fact, an untimely
disclosure.

However, counsel for the Bank immedigteied to rectify the situation. Upon
learning about Costa, Strand, and Johnst@tratckein’s deposition, the Bank’s counsel
offered Staley’s counsel an opportunity to coordinate deposition dates forQlsson
Aff. § 4, Dkt. 71-1. Staley’s counsel did mespond to the offer. Moreover, counsel for
both parties apparently inforthaagreed to extend thestiovery deadline by a month.
Olsson Aff. § 7, Dkt. 71-1. The Bankisunsel also offered tdigulate to further extend
the discovery deadline, but once again remgino response from Staley’s counsel.
Olsson Aff.{ 8, Dkt. 71-1.

Apparently in response to not receigia response from Staley’s counsel about
extending the deadlines glBank filed its own motion textend the discovery and
dispositive motion deadline on May 8, 201r2that motionthe Bank’s counsel
explained that she had attempted to distussssue with Staley’s counsel on three
occasions but to no avalhstead of issuing a decisiom the motion without opposing
counsel’s input, the Court deed that motion without prejudice, and ordered the parties
to meet and confer, and schedule a conferewith the Court’'staff to discuss the

proposed extension. Counsel never contacted the Court.
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There is no doubt that the Bank waglyain its notification that Costa, Strand and
Johnston were involved in the decisiortéoaminate Staley. And, in the Court’s
estimation, that delay was inexcusablewdwer, Staley shouldave worked with
opposing counsel to rectifydtsituation, or at least brght the issue to the Court’s
attention back in April 201%hen she first learned abouethkituation. At that point,
before dispositive motions were filed, doefore trial was even scheduled, the Court
could have fashioned a remedy whichuldbhave sanctionetthe Bank, whether
monetarily or otherwise, but allowed the case to be tried without excluding clearly
relevant testimony. Instead, Staley waited uhgl eve of trial to assert the objection.
That was not the proper way to approach tledlem, and Staley’s faite to try to figure
out a way to pursue additional discovery degositions of these individuals suggests
that not being allowed to do so waarmless. Fed. FCiv. P. 37(c)(1).

Accordingly, the Court will reluctaly deny the request to prohibit the
introduction of evidence about Costa, Strand Johnston’s involvement in the decision
to terminate Staley. Had Stalegised the issue earlier ibthe Bank had not made at
least some effort to remedy their laisclosure, the Court would have had little
reluctance in imposing significant sanctions.

B. Hunt

Staley seeks to prohibit the Bank framtroducing evidenceegarding Ben Hunt,
because the Bank waited until May 23, 2012esal days after discovery had closed, to

disclose in response to a discovery regtiest Hunt was an employee who had been
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terminated for misuse of hesedit card. The Bank suggestattit did not disclose Hunt
earlier because it had no systematic wagteiermining which employees had been
terminated for misuse of@rporate credit card — insteadhad to rely on querying
persons who may have had such knowledge.

The Court is not convinced that tBank’s excuse is a good one. However, the
Court is once again troubled by the fact thaieSt did not attempt to rectify the situation
back in May 2012, when it first learned about Hunt. As with Costa, Strand and Johnston,
had Staley brought this to the Court’s ati@mtearlier, the Court add have constructed a
reasonable sanction which wouldve allowed the trial tproceed with all relevant
information. Waiting until the eve of trial to ask the Court to prohibit the evidence was
not the proper way to proceedoreover, it appears thatabty’s counsel was able to
guestion the Bank’s 30(b)(6) witness about HeatStaley is not congtely in the dark
about Hunt at this point.

Accordingly, the Court will not grant threquest to prohibit evidence about Hunt
at trial. However, if requested, the Court vailllow Staley’s counsel to examine Hunt or
other witnesses who have infaation about Hunt, such as Bfljoutside the presence of
the jury before Hunt is calleas a witness. This should gigeunsel some opportunity to
discover any missing information beforedagssing Hunt on the witness stand.

2. Motion for Sanctions/In Limine

2 The requested sanctions related to Ms. Bills will be addressed below.
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Staley’s motion for sanctions focusestbree alleged discovery abuses by the
Bank: (1) that the Bank failed to timely promke documents regarding disciplinary actions
taken against other employees who misuseit torporate credit cards; (2) that the
Bank’s 30(b)(6) deponent, Darlene Bills, gdakse testimony; and (3) that the Bank
failed to timely disclose individuals withowledge of the case who are now listed on
the Bank’s witness list.

A. Documents Related to Other Employees Who Misused Cor por ate
Credit Cards

There is no dispute that Staley requested documents related to disciplinary actions
taken against other employees who misusedpamy credit cards early in discovery. The
Bank objected to the request as overly brdad agreed that it would inquire of the HR
individual responsible for the business linenhich Staley workedas well as the Bank
security officer, about any such employeethmregion where Skey worked for the
five-year period before her termination. TBank later notified $tley’s counsel that
neither recalled anyone who fit the crige and it produced no documents.

On May 23, 2012, Staley’s counskdposed the Bank’s 30(b)(6) deponent,
Darlene Bills. During that deposition, Biltevealed several engees who had been
terminated for violating the Bank’s corpagatredit card policyShe also produced a
summary of information relating those individuals. Thigdisclosure raises a serious
guestion as to whether the Bank had disabaits responsibility to conduct a reasonably

thorough investigation in respding to Staley’s discovery requesFed. R. Civ. P. 26(qg).
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On December 14, 2012, oneeakebefore pretrial materials were due, and less than
two months before trial, the Bank’s counasked Staley’s counsel to stipulate to the
admission of Bills’ summary report as a Ra@6 summary. Staley’s counsel requested
the documents supporting the summary bedgreeing to admit it. The Bank produced
approximately 700 pages of documents. Upgmnew of the documents, Staley’s counsel
noticed that the documentslinded information indicating that other employees, rather
than be fired, had been givevarnings with regard to éhmisuse of corporate credit
cards. This information is clearly relevant amdical to Staley’s case. Indeed, it is at the
heart of Staley’s case because she wad fwithout being gien any less drastic
sanction, for what amounted to a fairly mindolation of the Bank’s policies regarding
the use of a corporate credit card. The infdromais even more critical because the Bank
has claimed that they have consistentlyliol a zero tolerance policy for misuse of
corporate credit cards. Thisidence belies that assertion.

The Bank suggests that Staley is to l@dor the late disclosure because she failed
to narrow her discovery requests, did notdallup with more discovg requests seeking
personnel files, and because she did npaest the documents supporting the summary
when Bills produced the summary at her depositBuch blame is misplaced.

Unlike the discovery issue regarding vesses addressed above, Staley’s counsel
had no reason to know that tBank had withheld the infornian about warnings at the
time of Bills’ deposition. Morever, although the Bank had ebted to Staley’s original

discovery request on the grounds that iswaerly broad, it cannot stand behind that
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objection where it had, in fact, uncovered infatimn responsive to the request. Even if
the Bank’s original objection was valid, whittie Court need not and is not deciding at
this point, that would only mean the Bank vma$ required to seardir such documents
because it would be unduly talensome and costly. Fed. Gv. P. 26(b)(2)(B). But
where, as here, the Bank knew it had theudeents because it used them to create the
summary which was produced at the M2&ydeposition, it waslearly required to
supplement its discovery responses at that pbad. R. Civ. P. 26(e). It failed to do so,
and Staley only realized the documentsi&d when the Bank’s counsel sought a
stipulation on the summary report just priotrial. Thus, the Bank has failed, without
justification, to comply \ith its discovery obligation.

The Bank’s late disclosure has no doérmed Staley as she and her counsel
prepare for trial. First of alsuch information would have é&e quite useful in the context
of dispositive motions. Second, and of impoda at this stage of the case, Staley’s
counsel now has to incorporate this information into hdrdtiategy on the eve of trial
while her plate is already full with trial prepdion. Finally, Staley’s counsel must go to
trial without having had the chance tandaoict additional discovg or depositions on
these very relevant facts.

For these reasons, the Court must san¢he Bank. One sanction is to allow

Staley’s counsel the opportunity to deposehtnesses who were given warnings about

® The Bank’s suggestion that its disclosure was timely tseciulisclosed the documents pursuant to Fed. R. Evid.
1006 is a complete red herring. It is true that a party proposing to use a summary at trial to prove the content of
voluminous writings must only make the documents abklto the opposing party at a “reasonable time and
place.” Fed. R. Evid. 1006. But that does not relieve the party from otherwise pgpdacimments responsive to
discovery requests.
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improper use of their corporate credit caatghe Bank’s expense, and at Staley’s
counsel’s convenience between now and tlaé tHowever, that may be impossible or
very disruptive to Staley’s counsel given the fhett trial is right around the corner. Last
minute disclosures do not generallyethe prejudice to the opponeRair Housing of
Marin v. Combs285 F.3d 899, 906 (9th Cir. 2002). listpossible, and Staley’s counsel
wishes to pursue the depositions, the Bankisnsel must do everytig possible to make
it happen.

However, the Court also finds that anatheerhaps more appropriate, sanction is
to inform the jury abut the Bank’s discovery abuse. Acdmgly, the Courwill instruct
the jury that the Bank failed womply with its discovery digation by not disclosing to
Staley’s counsel that other inetiuals had been given warninggh regard to misuse of
a corporate credit card in a timely fashion. TQwrt will instruct thgury that they may
draw any reasonable inference, includingadrerse one, from the Bank’s discovery
abuse. Fed. R. GiP. 37(c)(1)(B).

In addition, the Court may well precle the Bank from offering any evidence
attempting to explain away the apparently inconsistent application of their “zero
tolerance policy” for misusef an employee’s corporate credit card. However, not being
familiar with what evidence the Bank maysh to offer, and how that will prejudice
Staley, the Court will have to take that up waettunsel during the trial. Fed. R. Civ. P.
37(c)(1).

B. DarleneBills
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Staley next contends that the BanBXb)(6) witness, Darlene Bills, perjured
herself during her depib®n. Most critically, Staley coeids that Bills provided false
testimony about the other employees who reszivarnings before being terminated for
misuse of a corporate credit card. Althougiréhdoes seem to be some indication that
Bills provided false, or at least less than complete testimony, at this point the Court
cannot conclude that she perjured herselth@it the benefit of her complete deposition
testimony or an opportunity to witness hesti@ony, the Court simply cannot come to
that conclusion.

Accordingly, the Court will not grant S&af’s request that the Court instruct the
jury that the Bank provided false testimoinstead, Staley’s counseill be allowed to
examine Bills on the stand duritwgl. If Bills did, in fact, perjure herself, it will make
itself known during trial, and it will be nearés effective as if the Court gave a perjury
instruction.

C. Disclosure of Individuals With knowledge of the Case Now Listed On
Witness List

Finally, Staley argues that the Bank fdite timely disclose ten individuals with
knowledge of the case now listed on its wasést. In her first interrogatory, Staley
asked the Bank to identify all individualsetBank believed to have knowledge of the
facts relevant to this case — a very commathlagical request. The Bank objected to the
request as overbroad, but provided Staley wilist of five individuals. None of them are

on the list of ten Staley claims were untimely disclosed.
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The Court has already addressed Staley’s request with respect to three of the ten
individuals — Costa, Strand, @édohnston. That rulg will stand, andhose witnesses will
be allowed to testify.

As for the remaining seven witnesseg, Bank argues that Staley never served an
interrogatory requesting the Blato identify its trial witesses, and that the Bank
disclosed them as required by the Court pridritd. That is not th appropriate question.
The question is whether the Bank timely thsed individuals with knowledge of the
case.

However, according to the Bank, all severha individuals were known to Staley
as individuals with knowledge of the casell before they were disclosed as trial
witnesses. Robin Brannon svdeposed on April 17, 2013taley referenced Mark
Thayer and Kelly Huss Dunbar as individeialho made statements that support her
claims, Michael Sullivan was discussedhe summary judgment briefs, and Lori
Anderson, Brenda Wilson, and Shannorrleljawere identified at Bills’ 30(b)(6)
deposition.

Once again, it appears thihe Bank did not comply witthe discovery rules, but
noncompliance was harmless. At the verytleas with Costa, Strand, and Johnston,
Staley could have brought this to the G@uattention some time ago, and the Court
could have dealt with it without having to prbltirelevant testimony dtial. As it stands
now, the Court finds the failure to tety disclose was improper, but harmless.

ORDER
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IT ISORDERED THAT:

1. Plaintiff's Motion in Limine to Exlude Evidence of Late-Disclosed
Individuals (Dkt. 49) iSSRANTED in part andDENIED in part as
explained above.

2. Plaintiff's Motion for Sanctias/In Limine pursuant tbed. R. Civ. P. 37 (Dkt.

63) iSGRANTED in part andDENIED in part as explained above.

DATED: January 29, 2013

B%ubmmm

@Wlnmlll
ChlefJudge
UnitedStateDistrict Court
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