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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

ANGELA STALEY, Case No. 1:10-cv-00591-BLW

Plaintiff, AMENDED MEMORANDUM

v DECISION AND ORDER

U.S. BANK NATIONAL ASSOCIATION,
U.S. BANCORRP,

Defendant.

INTRODUCTION

The Court has before it Defendant®tion to Quash Subpoena of Chris
Christensen. (Dkt. 78). The Court entdns Amended Order because it mistakenly
indicated that the Motion to Quash was DENIED instead of GRANTED. This Order is
identical to Dkt, 85 ints analysis, but states that thetimn to quash is granted instead of
denied.

BACKGROUND

Lawrence Christensen was the corporatestigator for U.S. Bank (the “Bank”)
who investigated Staley’s alleged misusd&ef corporate credit card. Staley’s counsel
deposed Christensen on April 17, 20121tk outset of the deposition, the Bank
provided Staley’s counsel with approxately 150 pages of documents which were

purported to be Christenserrsestigative file of StaleyCasperson Aff., Dkt. 80-1. Most
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of the documents had never been prasly produced, even though Staley had
specifically requested the documemt earlier discovery requestd.

Although Staley’s counsealttempted to review the documents as quickly as
possible upon receiving them at the depositao she tried to review at least some of
them with Christensen during the depositiGhyistensen was ap@atly unable to
identify some of the documents and dit recognize the handwriting on other
documentsld. Accordingly, Staley’s counsel was raile to conduct the deposition or
guestion Christensen about the documenti@®ughly as she cailihave had she been
provided the documenis a timely fashionld. However, Staley’s counsel asked for, and
the Bank’s counsel agreedattshe could hold open theposition, at least as to
documents not addressed, so she cowigwethe documentand follow up with
Christensen at a later da@sson Aff., Ex. A, Dkt. 82-2.

During the deposition, Staley’s counsl illicit from Christensen his testimony
that he, like some of the other witnesseédrassed in the earlier motions in limine, had
apparently misused his corporate crediticaithout being immediately terminatdd.
Counsel notes that such testimony is indisgable to Staley’s case, and that Staley
believes that Christensen’s live testimonygiisical to conveying this information
regarding the Bank’s treatment of similarly-situated individuals.

In late December 2012, counsel for thenBaontacted Staley'sounsel and told
her that Christensen had beagnosed with a serious illeg and that he may not be

able to testify at trial or bavailable for a trial depositiohd. The Bank’s counsel
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requested that Staley’s couhsgpulate to Christensen’s wallability at trial or a trial
deposition, and that his earli@eposition be used instedd. Staley’s counsel indicated
that she could not make that determinatgthout hearing from Christensen’s physician.
Id.

On December 21, 2012, the Bank’s courised its witness list and trial brief,
both of which asserted that @tensen was unavailable for trial, and that his deposition
would be used in lieu of live $mony. She also indicated that affidavit or declaration
from Christensen’s physician would be fowhang. Dkts. 43 and 44). The affidavit or
declaration was delayed because @idlilty getting it from the physiciarOlsson Aff.,
Dkt. 82-1.

Therefore, Staley’s counsel issued a s@naoto Christensen on January 21, 2013.
Id. Two days later the Bank’s counsel provid&dley’s counsel with a declaration from
Christensen’s physiciaihd. The declaration did not provide much detail — presumably it
was the same as, or similar to, the one filet the Court in support of the motion to
guash. Dkt. 78-1. That declaration indicdtest Christensen’s oncologist believes that
Christensen’s health condition would make it detrimental to his hieeltth subjected to
trial or a trial deposition. Dkt. 78-1. Based upon the vagueness of the declaration, Staley’s
counsel would not stipulate to Céikensen’s unavailability for trial.

ANALYSIS
On timely motion, an issuing court stuiguash or modify a subpoena which

subjects a person to undoerden. Fed. R. Civ. P. 45(c)(8)(iv). The grant or denial of
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a motion to quash a subpoena is a matténefCourt’s discretiorand is reviewed only
for an abuse of that discretidviueller v. Auker, 700 F.3d 1180, 1194 (9th Cir. 2012).
The burden of showing that a subpoenanduly burdensome, unreasonable or
oppressive is upon the partyvitnom the subpoena is directésbodman v. United
States, 369 F.2d 166,89 (9th Cir. 1966).

Here, although the physician’s declavatiacks detail, the physician states in no
uncertain terms that subjecti@pristensen to testify at ttiar a deposition at this point
would be detrimental to his healtbr. Schultheiss Decl., Dkt. 78-1. Mor®ver, the Bank
later submitted a second declaration fromghgsician under seal. Dkt. 83. The Court
will not list the details of that declarationdaise it was filed under seal, but will simply
note that the physician again states that<tdmsen should not attend trial. Dkt. 83. The
Court will not second guess the physiciamedical opinion, and the Court will not
require Christensen to appear at trial onia tteposition. To that extent, the Court finds
an undue burden, and theotion will be granted.

However, the Court agrees with Stathgt Christensen is probably a critical
witness, and it would be better if Christenseuld testify at trial, even if done via video
conference. Therefore, the Cowiill request that the Bank confer with Christensen — and
possibly his physician, to thetext allowed by Christensen —determine if it is at all
possible for him to testify. Because the pbig’s declarations are somewhat general,
the Court has no way of knowing whethieere are any circumstances under which

Christensen could testify at trial. For examg@éyistensen might be able to testify from a
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remote location with carefully circumscrib&dhe limits. The Court understands that the
Bank’s counsel has offered to allow the Gdarreview Christesen’s medical recorda
camera, but the Court does not feel that is resaey. Instead, the Court will request that
the Bank make every effort to determineettter there is a cimnstance which would
allow Christensen to testify at trial.

The Court also understands that the pantiay have already been in contact with
the Court’s IT department to determine whetbertain types of video conferencing, such
as skype, would work, but the Court would regjubat the parties consider other avenues
as well. For example, Christensen could dagdiestify via video from a separate room
at the courthouse, from another courthousdrom a commercial location such as a
Kinkos, etc. The Court does not know whettiese alternatives alleviate Christensen’s
physician’s concerns, but the@t would like to know that ldere they are ruled out as
options.

Regardless of whether Christensen with be abtestify at trial, the Court is once
again concerned with the Bank’s late disctesof documents in this case. The Bank’s
counsel indicates that she wasaware of the Christensafefcontaining the documents
until Christensen produced them at the dggm. Christensen garently had recently
retired from the Bank. However, the investigatdils on Staley seems to be the type of
information counsel should have been made awéearly in the case. It is difficult to

believe that the Bank’s investigator tooknkdiles related to the investigation of an
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employee with him when he regit instead of leaving them, or at least a copy of them,
with the Bank. It seems that someohewd have produceithem to counsel.

Thus, the Bank has once again failed irdissovery responses by not providing
Staley with Christensen’s investigativke$ until the day of Christensen’s deposition
even though they hasken previously requested. Moxer, even if the documents had
not been specifically requestealdey are the type of documis which should have been
disclosed pursuant to Rule 26(a)(1)(A)litecause of that late disclosure, Staley’s
counsel was at a disadvantage when speskxl Christensen. Such harm might have
been minimized if Christensen were availabléetdify at trial, but that remains to be
seen.

Nevertheless, by allowing Staley’s coulnsehold open the deposition, the Bank’s
counsel effectively mitigatethe damage caused by the late disclosure. Apparently,
Staley’s counsel did not take advantagéhat opportunity. That is not to say that
Staley’s counsel did anything wrong. T@eurt recognizes that counsel assumed she
would have a chance to examr{Skensen at trial, so heecision not to continue the
deposition makes sense. However, as was stegjén the Court’s earlier order on the
separate motions in limine, the Court likelpuld have required éhBank to pay for the
second deposition had counselight the Court’s intervéion when the issue first

presented itself.

! Notwithstanding both parties’ apparent oversight in proxgdiitial disclosures to each other early in this case, the
Bank still had an obligation to provide clearly relevant documents to Staley under the discovery rules.
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As it is, we are left in an unfortungpesition — particularly for Christensen — but
also for this case. Witnessare sometimes unavailable because of iliness, and it is
nobody’s fault. Although the Court is displeased wiith Bank’s late disclosure, the
remedy is not to order Christensen tstifg against his physician’s advice.

However, the Court feels it is importantled the Bank know that the Court is
becoming concerned about the pattern of disgoabuse Bank in this case. In fact, this
case is trending toward the type of caserela more drastic penalty is warranted. The
Ninth Circuit has indicated thatarsh penalties, such adaldt judgment, are only used
in extreme circumstancedester v. Vision Airlines, Inc., 687 F.3d 1162, 1169 (9th Cir.
2012). “A court must consider the followirfige factors before striking a pleading or
declaring default: (1) the public’s interestarpeditious resolutioaf litigation; (2) the
court’s need to manage its docket; (3) tis& of prejudice to the other party; (4) the
public policy favoring the disposition of casen their merits; and (5) the availability of
less drastic sanctiondd. (Internal citation and quotatioosnitted). This case is not at
that stage — yet. But the Court is very coneerthat a consistent pattern has developed in
this case in which the Barfilas repeatedly failed to provide a timely and complete
response to Staley’s discovery requests. Thblpm is serious enough to raise questions
as to whether the Bank’s tardy and inconplesponses are interfering with Staley’s
right to a fair trial. Accordingl, the Court again asks the parties, particularly the Bank, to

make sure they have tried ey#tring possible to arrange for Cétiensen to testify at trial.
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ORDER
IT ISORDERED THAT:
1. The Court has before it Defendanyiotion to Quash Subpoena of Chris
Christensen. (Dkt. 78) GRANTED, but with the Court’s requests mentioned

above.

DATED: January 31, 2013

iﬁm}b\/ ||[/5

ChiefJudge
UnitedStateDistrict Court
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