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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

STEWART TITLE INSURANCE Case No. 1:11-cv-227-BLW
COMPANY, a Texas corporation,
Plaintiff,
MEMORANDUM DECISION &
V. ORDER

CREDIT SUISSE, Cayman Islands
Branch,

Defendant.

INTRODUCTION

The Court has before it a motion for partial summary judgment and a motion to
amend to add a claim for punitive damadexth filed by defendant Credit Suisse. The
Court heard oral argument on June 26, 20t8,the motions are now at issue. For the
reasons described below, f@eurt will grant the motion tamend to add a claim for
punitive damages, and grant in pag thotion for partial summary judgment.

SUMMARY

Defendant Credit Suisse loath$250 million to TamaradResort, LLC to build a
ski resort. Credit Suisse seed its loan with two mortgages on the resort property, and
obtained title insurance from Stawv Title. With the resomnly partially completed,
Tamarack defaulted on the lgdeaving most of the contractors unpaid. The contractors

filed liens on the resort property, and those lese later determined to be superior to
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Credit Suisse’s two mortgages. StewatleTiled this action seeking a declaratory
judgment that it is not required by the tithsurance policy to indemnify Credit Suisse
for any loss due to these superior liens.

In the pending motions, Credit Suissaldénges Stewart Title’s reliance on the
policy’s exclusions to avoidoverage, and seeks to addam for punitive damages.
The Court will take up the pending motiongeaffirst reviewing the factual background
of this litigation.

FACTUAL BACKGROUND

On May 19, 2006, Tamarack and Creslitisse signed a Credit Agreement setting
forth the Loan of $250 milliofrom Credit Suisse to Tamaratkbuild a ski resort. The
Loan was secured by two mortgages on mo#t@f3,608 acres on which the resort was
to be built. On the sameyléhe Loan was issued, Stewaitle, through its subsidiary,
AmeriTitle, issued Credit Suisse a lendéditle insurance policy (“the Policy”) on the
mortgaged land. The Policy was worth $221,000.00 and did not contain the standard
exceptions for mechanics’ lisrand creditors’ rights.

Before the Credit Agreement was sign€redit Suisse and Stewart Title
negotiated over the terms of the Poli€n April 20, 2006 Stewart issued a
“Commitment to Provid Title Insurance,” which functioned as a draft of the Policy.
Between issuing the Commitment and isguime Policy, Stewart and Credit Suisse
negotiated Schedule B, the list of specificlagions to the Policy. Stewart also
requested an appraisal of Tamarack fromdiirSuisse and the list of accounts payable

from the Loan documents. Credit Suisse dgatevart an appraisal that another firm —
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Cushman & Wakefield — had prepared foraincing purposes. Credit Suisse also
directed Stewart to communicate with Taaek to obtain the $®dules from the Loan
documents.

Tamarack had contracted with mulégbuilders and architects to begin
construction on portions of the resort prioiMay 19, 2006. Notdy, Banner/Sabey I,
LLC, a general contractor, hdggun construction of the Villg Plaza in early April of
2006.

This becomes important because undahtdlaw a contractor who has not been
paid can file a mechanic’s lighat attaches to the real property and takes priority over
liens or mortgages that attached after the tegecontractor began the work at issue.
Thus, a company providing title insurance hagested interest in knowing the date
contractors began work on a project and Wwaethat date is prior in time to any
mortgages covered by the title insurance.

Stewart obtained lien waivers from some, ioit all, of the contractors prior to
iIssuing the Policy. Bann&ébey Il and MHTN, the architect of the Village Plaza
project, did not sign waivers until sevenabnths after the Policy was issued.
Banner/Sabey Il had signed a contract wilmarack in March of 2006, but had made
the contract contingent on fineing, which came in the forof Credit’'s Suisse’s Loan.
The Loan documents reflected this factthe time the Loan and Policy were issued
Banner/Sabey Il and MHTN were listed un&shedule 2.9, the accounts payable
schedule, but were not listed under Scheddlée).. the list of contractors, or Schedule

4.33, the list of material contracts.
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The Loan was set to matuoa May 19, 2011. Long before that date, however,
Tamarack defaulted on the Loa@redit Suisse filed a focesure action in Idaho state
court and tendered to Stewart Title théethse against multiple competing liens.

Stewart Title accepted the tender and defen@redit Suisse in the state court
foreclosure action. On May 1, 2009, theesturt held that the lien waivers signed by
Banner/Sabey Il and other contractors only wdithe right to a lie for work performed
before the Loan documenigere recorded, but notrféater performed work.

On June 29, 2009, Stewart withdrewdefense of Credit Suisse against a
vendee’s lien held by BAG Prepty Holdings, LLC. On M@ 11, 2011, the state court
entered findings concluding that certaiechanics’ liens wortround $13 riflion were
valid and had priority over Credit Suissewrtgages. On May 17, 2011, Stewart
withdrew its defense of Credit Suisse agathese mechanics’ liens and, on the next day
filed this lawsuit. Stewart generally seeksezlaration that it doasot need to indemnify
Credit Suisse for any loss due to thegperior mechanics’ and vendees’ liens.

In a motion now before the Court, Credit Suisse seeks sumutigyent that: (1)
The Policy affords coveragerfmechanics’ liens ; (2) The Policy may not be rescinded
or voided under I.C. § 41-18%ar Credit Suisse’s allegddaud; (3) The Policy affords
coverage for the statutory BAG vendee’s ligdg Exclusion 3(a) is inapplicable; (5)
Exclusion 3(b) is inapplicd®; (6) Stewart Title’s comon law fraud claim fails as a
matter of law; (7) The Policy cannot be termatafor Credit Suissefilure to provide a
proof of loss; (8) The Policy cannot be témated due to impairment of subrogation

rights; (9) The Policy cannot llerminated due to Credit 8ge’s failure to provide
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requested information; andQ)LStewart Title breached itkity to defend Credit Suisse
against the mechanics’ lieasd BAG vendee’sdins. The Court will address each of
these claims.

ANALYSIS

Mechanic’s Lien Coverage

The Policy provides that Stewart woudtbtect Credit Suisse “against loss or
damage . . . sustained or incurred by the inshyadason of . . . lack of priority of the
lien of the insured mortgage over any siatylien for services, labor or materialSee
Policy (Exhibit 79)at p.1. This coverage is madégct to any separate exclusion or
exception that may be applicabliel.

The mechanic’s liens claimed by Bantsabey || and MHTN are statutorily
created by 8§ 45-501 of the Idaho Code. The clear languabe Bplicy, goted above,
covers mechanic’s liens, like those heldBanner Il and MHTN, subject to the separate
provisions in the Policy on Exclusions aBxceptions. Credit Susg is entitled to a
partial summary judgment on this issue.

Fraud

In its complaint, Stewart Title accus€sedit Suisse of fraud and seeks on that
basis to rescind the Policy. Under Idaho laweourt may annul an insurance policy if it
finds that the insured misrepented, omitted, or concealedt®mthat were consequential
to the risk insured againsgeeldaho Code § 41-1811Under this statute, a
misrepresentation, omission, or concealnisnan insured will noprevent recovery

unless (a) it was made fraudulently; (b) it wasaterial to the acceptance of the risk;” or
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(c) the insurance company would not h&ésied the policy had it known of the
misrepresentation, omission or concealmeat.

The statute “describes the only circumsesin which a contract for insurance is
voidable.” Robinson v. State Farm5 P.3d 829, 837 (Id.Sup.Ct. 200}hus, to the
extent that Stewart is relying @amy common law claim of fraud apart frddaho Code
8 41-181] those assertions must be stricken.

Stewart argues that Credit Suisse m@aa® material misrepresentations that
amount to insurance fraud under ldaho ldvirst, Stewart argues that Credit Suisse
provided a misleading appraisaitending to deceive Stewanto issuing the Policy.
Second, Stewart argues that Credit Suissevkhbat failed to reveal, facts that gave
priority to mechanic’s lienfiled by contractors Banner/Sabey Il and MHTN over Credit
Suisse’s mortgages, and that this faildeeeived Stewart into agreeing to cover those
mechanics’ liens in the Policy.

Fraud — Appraisal

Stewart argues that Credit Suisse predi@ misleading appraisal of Tamarack
Resort’s value “with the intertb induce Stewart to iss@elender’s title policy without
standard exceptions for creditorgjhits claims and mechanics liens<Cbomplaint (Dkt.
No. 1l)at 1 18-21. Stewart argues that ithdonot have issued the Policy if it had
known the “the true facts about the nature of the Appraiddl.at § 57. Stewart also
argues that Credit Suisse concealed am@ppraisal it had in its possession that

accurately assessed the fairrked value of Tamarack.
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A title insurance company, like any othepéyof insurance company, is permitted
to seek information from an insance applicant in order to assess the risk it is assuming.
When assessing risk, the insuframes the questions it asks of an applicant, and is
responsible for the clarity of those questioBgeWardle v. Int'l He#h & Life Ins. Co,
551 P.2d 623, 626 (Id.Sup.Ct. 197@&ny ambiguity in the qustions will be construed
against the insurend. The insurer is not limited to anitial set of inquiries; ambiguous
responses by the applicant may, and shqurtwinpt follow-up questions by the insurer to
clarify the responsesliransamerica Premier Ins. Co. v. Millet1 F.3d 438, 442 (9th
Cir. 1994)(“[A]n insurer’s issuance da policy in the face of what appears to be a lack of
sufficient information to allowhe insurer to determine itskis estops the insurer from,
or waives the insurer’s right to, cite thatk of information as ground for avoiding
coverage”). The applicant hasorresponding dutip answer the inger’'s questions in
good faith. Wardle,551 P.2d at 626 When deciding whether an applicant has met this
responsibility, a court must determine whettier applicant reasongfcould have been
expected to understand that it was requiredigolose certain information in response to
the direct question posed by the insure.

Here, there was no contractual requirement for Credit Suisse to provide an
appraisal to Stewart Title in order to obtéifte insurance. Credit Suisse provided the
appraisal in response to a simple requessteyvart Title, througlits agent AmeriTitle,
in an email sent May 4, 200&ee E-mail (Dkt 88-2)The email asked, “Do you have a
current appraisal?” In response, CrediisSe sent AmeriTitle, via Federal Express on

May 4, 2006, a copy of the appraisal pregkior them by Cushman and Wakefield in
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April of 2006. See Transmittal Letter (Dkt. No. 71-36}redit Suisse’s transmittal letter
simply stated, “As you requested, encloied copy of the appraisal of Tamarackd:

The Appraisal itself statestfhe function of the report i®r financing.” It states
that it can be relied upon by (1) “any ¢jfiad institutional buyer,” (2) “accredited
investor,” (3) “Rating Agency,br (4) “other lender in dermining whether to purchase
all or a participating interest lbans secured by the propertySee Appraisal (Dkt. 71-
37)at p. 2 The Appraisal does not represerdtth can be relied upon by a title
insurance company.

Moreover, the Appraisal is clear thatisrpose is to estimate the “Total Net
Value” of the Tamarack Resorgee Appraisal (Dkt. 71-38x pp. 2, 4. It specifically
warns that “[t]his is not the Market Value of the propertid” The Appraisal defines
Total Net Value “as the sum die market value of the bulk lots of the entire planned
community, as if all of ta bulk lots were complete (in terms of backbone and
infrastructure) and available for sale to merchant builddik. 4t 14.

Stewart now argues that the “Total N&tlue” figure estimated by the Appraisal --
$824 million — “is wildly inaccurate and hadthing to do with thenarket value of the
[Tamarack Resort] Project at any timeSee Stewart Brief (Dkt. No. 8&8) p. 7. Stewart
cites to the reports of its experts conchglthat “the term ‘Total Net Value’ is
misleading because it is aariffamiliar term defined in eonfusing manner without any
reference or source.ld. at p. 8. Stewart accuses Credit Suisse of not providing a more

accurate appraisal — that estimated the masddete to be $284 mithn — despite having it
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in their possession. These circumstanSésyart argues, create a genuine issue of
material fact on the fraud claimatprecludes summary judgment.

The Court disagrees. The Appraisal chgathtes, as quoted above, that it is not
estimating current market value and is taibed for financing purposes. Credit Suisse
made no representation to Stewart about therdipal, and so Stewarannot argue that
it was misled by anything other than the largpiaf the Appraisal. If that language was
confusing — as Stewart’s experts assdtte case law cited above put the burden on
Stewart to ask clarifying questions. It faileddo so, and therefemwaived its right to
object now. See generallyWardle 551 P.2d at 62¢holding that failure of insurer to ask
clarifying questions about b murmur precluded claim that nondisclosure of that
condition was misleading under I.C. § 41-1811).

This conclusion is not alted by Credit Suisse’s failute provide Stewart with
another appraisal that Credit Suisse haitsipossession. That appraisal was prepared
not for Credit Suisse but f&G Americas Securities LLCSee Draft Appraisal (Dkt. No.
88-12). Moreover, the appraisal states on the front page that it is only a “Draft” — there is
no indication in the record that Credit Suisse had a final version in its possession at the
time Stewart asked for an appraisal.

The Court will therefore grant Creduisse’s motion for partial summary
judgment to the extent it sks to preclude Stewart froms@nding the Policy based on
the Appraisal Credit Suisse did provideoorthe appraisal that it did not provide.

Fraud — Knowledge of the Contractors
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Credit Suisse seeks pattsaimmary judgment thatdid not commit fraud by
failing to reveal that Banner/Sabey Il and WM had started work or to the issuance
of the Policy, giving them liens superiwr Credit Suisse’s two mortgages. Stewart
responds that there are at least questiofscbitoncerning its claim that Credit Suisse’s
failure was intended to mislead Stewart into issuing a Ptietyit would not have issued
if Credit Suisse had revealed its knowledge.

In Idaho, a mechanic’s lien attachestpiece of property when the contractor
begins work or first furnishes materialsltrawall, Inc. v. Wahington Mut. Bank FSB
25 P.3d 855. (Id.Sup.Ct 2001MHere, Banner/Sabey Il was the general contractor for the
construction of the Village Plaza Il pegjt, and MHTN was the architect. In the
foreclosure action discussed above, the ddstate court found that both began work
prior to the recording of @dit Suisse’s mortgages andishhad priority over those
mortgages.

If Stewart knew, or shouldave known, that these two entities had started work
before the mortgages were reded and the Policy was issy&tewart cannot rescind the
Policy for Credit Suisse’s failure to revabht same knowledgéWVhen “an insurance
company has knowledge of facts which wojuistify a rescission of the policy at the
time the policy is issued, but takes no step®seind it, the company waives the right
later to insist upon those facgtsavoidance of the policy.Indus. Indem. Co. v. U. S. Fid.
& Guar. Companies454 P.2d 956, 960 (Id.Sup.Ct. 196%ven partial knowledge can

put an insurer on notice that it should inquire further, and it will be deemed to have
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knowledge of those facts that “an inqupursued with ordhary diligence and
understanding would ka disclosed.”ld. at 961.

It is undisputed that before issuitige Policy, Stewart had been told by
Tamarack’s Controller Rod Moant, and by Tamarack’s CF, Jonathan Zurkoff, that
Banner/Sabey would be the general contramtothe Village Plaza Il project but that the
contract was not yet finalSee Cole Deposition (Dkt. No. 71&)pp. 107-08. Stewart
also knew that “sommoney was owed on the Village there was some construction
onsite,” and that “Banner/Sapw/as owed money . . . .Id. at p. 281-82. On the day
before the Policy was issueinne Griffith, Tamarack’st#orney, emailed Stewart the
final schedules to the Credit AgreemeBiee E-mails (Dkt. No. 71-43While
Banner/Sabey Il and MHTN were not listedtbe schedule of contractors, they were
listed on the accounts payable scheduieywsng that Banner/Sabey Il was owed
$589,386.77 and MHTN veaowed $1,031898.845ee Schedule 2.9 (Dkt. No. 71-48)
p. 4.

There may be some question as tethler Stewart actually knew that the
contractors had begun work by a ceri@éte. But there is no question that the
undisputed facts listed abeyput Stewart on inquiry noticeA diligent inquiry would
have revealed what work was done and whehwork started, crucial facts that would
give any mechanic’s lien based on that worlority over the two mortgages. Stewart
must be held to knowledge of these faats] thus cannot clai that Credit Suisse

committed fraud by failing to veal the same facts.e8Indus. Indem454 P.2d at 961
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Stewart argues, however, that CreditsSaihad a duty under the Commitment to
notify Stewart of its knowledge that work hiadgun early. That Commitment states as
follows:

If [Credit Suisse] has or acquires @alt knowledge of any defect, lien,

encumbrance, adverse claim or othetteraaffecting the estate or interest

or mortgage thereof covered by tlismmitment other than those shown in

Schedule B hereof, and shall fail to diese such knowledg® [Stewart] in

writing, [Stewart] shall be relieved fno liability for any loss or damage

resulting from any act of reliance reen to the extent [Stewart] is

prejudiced by failure to sdisclose such knowledge.
See Commitment (Dkt. No. 81-E@)p. 5. This provision does not save Stewart’s fraud
claim. It applies oly when Stewart Titles “prejudiced” by Credit Suisse’s failure to
disclose its knowledge about liens. A par@&not be “prejudiced” by an opponent’s
failure to reveal facts of which the partyaware. Because Stewart is on inquiry notice
of the facts regarding whatork was done and wheinstarted, Stewart was not
prejudiced by any failure of Credit Suisseéweal its own knowledge of those same

facts, and hence the provision is inapplicable.

Conclusion on Stewart’s Fraud Claim

For the reasons expressed above, thet@aliigrant Credit Suisse’s motion for
partial summary judgment pieding Stewart from relying oldaho Code 41-1811(loyr
a common law fraud claim to rescind the Policy.

Applicability of the 3(a) Exclusion

Credit Suisse next seeks to dismiss @it\w claim that théolicy does not cover
the mechanic’s liens helny Banner/Sabey || and MHTN because they fall under

exclusion 3(a) of the Policy. Exclusiora3Excludes from coverage “defects, liens,
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encumbrances, adverse claim®otrer matters . . . createsliffered, assumed or agreed
to by the insured claimant.5ee Policy (Dkt. No. 71-5@} p. 2. Stewart argues that
Credit Suisse “created” or “suffered” tBanner/Sabey Il and MHTN liens because it
had knowledge of all thenderlying facts which gavese to the liens.

Exclusion 3(a) is a standhone in title insurance caacts and is “one of the
most litigated clausein the field.” Home Federal Sav. Bank Ticor Title Ins. Cq.695
F.3d 725, 732 (7 Cir. 2012)(quoting PalomarTitle Insurance Law§ 6:10 (2012)). By
excluding coverage when the insured t#ea defect in the title, the language
“exclude[es] matters that are the insdis own darn fault.” Palomafjtle Insurance
Law, supraat 8§ 6:10. For example, the exclusimpplied where an insured created a
defect in title by obtaining an equitable liether than purchasingéfproperty outright.
Transamerica Title Ins. Co. Alaska Fed. Sav. & LoaB833 F.2d 775, 776 (9th Cir.
1987)

There is no evidence herattCredit Suisse played any part in the creation of the
mechanic’s liens filed by Banner/Sabey Il and MHTNccérdingly, the Court will
grant Credit Suisse’s motida dismiss this claim.

Applicability of th e 3(b) Exclusion

Credit Suisse next seeks to dismiss ait\w claim that thé>olicy does not cover
the mechanics’ liens helny Banner/Sabey || and MHTN because they fall under
exclusion 3(b) of the Policy. Exdion 3(b) excludes from coverage:

Defects liens, encumbrances, advalséms or other matters . . . not

known to the Company, not recorded the public records at Date of
Policy, but known to the insured ata&nt and not disclosed in writing to
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the Company byhe insured claimant prior tihe date the sured claimant
became an insuredhder this policy.

See Policy (Dkt. No. 71-5@} p. 2. This provision onlgpplies to defects “not known to
[Stewart Title].” As explained above, Stewaitle was on inquiry notie of the facts that
would establish the priority of the mechas liens. Hence, this exclusion is
inapplicable. The Court will therefogrant Credit Suissesiotion fa summary
judgment on this issue.

Coverage of the BAG Vendee’'s Liens

As part of its motion for partial summary judgment, Credit Suisse seeks
declaratory relief establishing that the veadiens filed by BAGProperty Holdings,

LLC (referred to as the BAG liens) are cowkby the Policy. Thetate court, in the
foreclosure proceeding, hdldat the BAG liens totaling aloit $2 million had priority
over Credit Suisse. In this lawsuit, StewHitte claims that théolicy contains an
exception that denies coverage for the BA@die Credit Suisse asks the Court to find
that the exception does rapply to the BAG liens.

The BAG liens had their origins in anragment by Tamarack to sell portions of
the Project to BAG pursuant to two writteontracts. BAG paidamarack $2 million as
a deposit under the two contracts. Tamadeflaulted and BAG asserted vendee’s liens
under I.C. 845-804 to recover B2 million deposit. That atute gives a purchaser a lien
for any amount he paid an aer as part of the purchase price where the sale ultimately
does not take place:

One who pays to the ownany part of the price akal property, under an
agreement for the sale thereof, hasspecial lien upon the property,
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independent of possession, for such pdérthe amount paid as he may be
entitled to recover back, in caseaofailure of consideration.

Seeldaho Code § 45-804The statute requires, by its terms, “an agreement for the sale
[of the real property],” and BAG based iteris on two recorded documents setting forth
the sale terms with Tamarack: (1) a Menmaham of Agreement, and (2) a Notice of
Option. In the state court foreclosure actiBAG claimed that its liens were superior to
Credit Suisse’s mortgages because BAG® tlscuments were cerded before the
mortgages were recordedhe state court agree&ee State Court Decision (Dkt. No.
71-20)at pp. 84-99. The state court conclutieat (1) BAG did notvaive its liens, (2)
BAG’s liens had priority over Credit Suissend (3) the liens were not barred by the
doctrines of equitable-estoppel, guastoppel or unjust enrichmenid.

In this lawsuit, Stewart Title argues thiaé Policy excludesoverage for the BAG
liens. Stewart Title points to Schedul@Bthe Policy that states as follows:

This policy does not insure agairlsss or damage . . . which arise by
reasonof . ...

* k% *

103. MEMORANDUM OF AGREEMEN between Tamarack Resort,
LLC ... and Bayview Financial, L.P.

* % %

106. NOTICE OF OPTION AGREEMEN between Tamarack Resort,
LLC ... and Bayview Financial, L.P.

See Schedule B (Dkt. No. 71-50).its complaint, Stewart Title seeks a
declaratory judgment that this prowas excludes coverage for the BAG liens,
which “arise by reason of” the twecorded agreemerntisted there.

Credit Suisse now seeks a pdrammary judgment denying this

declaratory relief. Credit Suisse argues that because the state court rédieldoon
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Code 8§ 45-8040 uphold the validly of the BAG liens, those liens “arose by
reason of” the statute, nby reason of the instruments listed in Schedule B.
Credit Suisse also argues that the lagguaf Schedule B is ambiguous because it
says nothing aboudlaho Code § 45-804nd that this ambiguity must be
construed against the insurer and in favor of coverage.

“Whether a contract is ambiguousaigjuestion of law, but interpreting an
ambiguous term is an issue of fad®dtlatch Educ. Ass'n v. Batch Sch. Dist. No. 285
148 ldaho 630, 633, 228.3d 1277, 1280 (201Qgitations omitted). A Court should find
a specific policy provision ambiguous if fs reasonably subject to conflicting
interpretations.’City of Boise v. Planet Ins. C&78 P.2d 750755 (Idaho 1994)

Here, the language is not ambiguous e ERception covers any loss that arises by
reason of the two agreements. The BAG liarose by reason of the two agreements.
The statute creating the legal basis for the litcsleho Code § 45-804 requires “an
agreement for the sale [of the real property].” e agreements were thus
indispensable to the creation of the statut@ns; no liens would have arisen without
them. Thus, the liens arose by reasotheftwo agreements; the language of the
exception is not “reasonably subjéetconflicting interpretations.’City of Boise 878
P.2d at 755 . The Court will acardingly deny Credit Suisse’s motion for partial
summary judgmertan this issue.

Absence of a Proof of Loss

Credit Suisse next seeks summary judgneenStewart’s claim that Credit Suisse

failed to provide a proof of loss. Stewart@mplaint seeks a judicial declaration “[t]hat
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Credit Suisse’s claims for defense and mday under the Policy are excluded or not
covered because there is nogirof loss or damage.See Complaint (Dkt. No. &f
151(d). The Policy requires Credit Suiss@tovide Stewart Title with a “signed and
sworn to” proof of loss or damage and to ‘chése the defect in, dren or encumbrance
on the title, or other matter . . . which ctinges the basis of loss or damag&ée Policy
(Dkt. No. 71-50pt p.3 1 5. Stewart argues Credit Suisse has not met this requirement of
the policy because they havepided no proof of actual losas required by the Policy.
Until a foreclosure sale is held, and thecaimt received for the real property is
established, Credit Suisse has not ditisaffered any loss, Stewart argues.

That requirement, Stewart arguesscontained in Section 8(b):

In the event of any litigation, inclualy litigation by theCompany or with

the Company’s consent, the Compaimall have no liability for loss or

damage until there been a final deteation by a court of competent

jurisdiction and disposition of all appsedherefrom, adverse to the title or

to the lien of the insureahortgage, as insured.
See Policy (Dkt. No. 71-5@} p. 4* ltis true, as Stewadlaims, that the precise loss
cannot be fixed until the foreclosure sale iklhand that sale has recently been delayed
once again for a few monthslowever, Credit Suisse’s expePhilip Cook, concludes
that Credit Suisse has suffered financial less®a result of Stewart Title’s actiorfsee

Cook Report (Dkt. No. 102-28at 1 6, 24, 25In Cook’s opinion, Stewart Title's

actions reduced the value of the land prejudiced Credit Suisse’s rights in the

! Stewart Title cites an unpublished Ninth Circuit case decided in 1997 interpreting a similar provision. This
citation is prohibited by Ninth Circuit Rule 36-3(c).
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foreclosure actionld. These losses exist regardless oawbccurs at the foreclosure
sale, according to Credit Suisse.

Given this record, the Court cannotkeaany definitive rling on whether Credit
Suisse has suffered a loss. Generally, itffscdit to calculate losén a case like this
until the foreclosure sale takes plat¢érl v. Commonwealthand Title Ins. Co.24
Cal.Rptr.2d 912 (Cal.App.1998i}the earliest a loss can be claimed on a lender’s policy
is at the time of completion of foreclosuregesalsoHodas v. First American Title Ins.
Co0.,696 A.2d 1095, 1097 (Me.1997The presence of a title defect immediately results
in a loss to the holder of a fee interest siresale value will always reflect the cost of
removing the defect. In contrast, the holder of a loan policy incurs a loss only if the
security for the loan provesadequate to pay off the undgrlg insured debt due to the
presence of undisclosed defects.”).

Generally Section 8(b) vutd preclude anyinding of liability against Stewart
Title until the foreclosure sale took place. Mgtihe expert Cook concludes that Credit
Suisse has suffered a loss now, the full mxtd the loss will nobe known until the
foreclosure sale occurs. This doesstop the law suit from proceeding because
coverage issues can be resolved befoydiability is assesse@nd it is liability not
coverage that Section 8(b) addresses. tiBCourt cannot make any final determination
of liability — and set damages at a sumaeart- until the foreclosure is completed.
Accordingly, the Court cannot grant summargigment on this issue to Credit Suisse at
this time.

Impairment of Subrogation Rights
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Credit Suisse next seeks to dismiss Sit\w assertion “[t]hat in refusing and
failing to pursue its remedies against theaamtors, Credit Suisse forfeited its claims
under the Policy.”"See ComplaintDkt. No. 1)at p. 19. Credit Suisse argues that there is
no basis for this assertion in the Policyd &tewart did not respdrin its briefing or
argument. The Court concludes that @r&disse had no duty to pursue Stewart’s
subrogation rights and will therefore gtanmmary judgment on this issue.

Failure to Provide Information

Credit Suisse next seeks to dismissn&trt's assertion “[t]hat Credit Suisse
violated its specific obligation to provide to Stewart all documents, etc. reasonably
pertaining to the claimed loss and by suetusal forfeited coverage under the Policy.”
Complaint Dkt. 1  51(k). Bwart seeks a declaration that Credit Suisse violated
paragraph five of the Policy, which provides:

[T]he insured claimant shall proder for examination, inspection and

copying, at such reasonable timesl glaces as may lkesignated by any

authorized representative of the r@many, all records, books, ledgers,
checks, correspondence and memorandeether bearing a date before or

after Date of Policy, which reasonalggrtain to the loss or damage. . . .

Failure of the insured claimant to submit for examination under oath,

produce other reasonably requestetbrmation or grant permission to

secure reasonably necessary infororatirom third parties as required in
this paragraph, unless prohibited by lar governmentategulation, shall
terminate any liability othe Company under this jp@y as to that claim.
See Complaint (Dkt. No. 71-58) p. 3. Credit Suisse seeks to preclude Stewart Title
from relying on this provision in any wayHowever, this provision discusses Credit

Suisse’s obligation to produce material tielg to the “loss or damage,” and as just
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discussed, that is a continuing obligatioatthas not yet been completed. For that
reason, summary judgment on this issue must be denied.

Duty to Defend

Credit Suisse finally seeks to dismiss8art’s claim that it “has never had and
does not have a duty to defend . . . Credit Suisse under the terms of the Faxdiey.”
Complaint (Dkt. No. 1at § 51(i). Credit Suisse argues that, as a matter of law, Stewart
breached its duty to defend bgsaming the duty and then dpopg it before obtaining a
court ruling that there was no coverage.

“The duty to defend arises upon therfgiof a complaint whose allegations, in
whole or in part, read broadly, reveal a patdror liability that waild be covered by the
insured’s policy.” Hoyle v. Utica Mut. Ins. Co48 P.3d 1256, 1260-61 (Id.Sup.Ct.
2002) So long as “an arguable potential exfstsa claim covered by the policy . . . the
insurer must . . . defend the suitd. at 1261 (quoting{ootenai County v. W. Cas. and
Sur. Co.,750 P.2d 87, 88d.Sup.Ct. 1988)

Credit Suisse argues that once an insoegins to defend — as Stewart Title did
here — it cannot later drop the defense untdwaricdetermines thao coverage exists.
Credit Suisse cites no Idakbase so holding. Indeedpyle suggests just the opposite: It
holds that when “there is no potential faverage” the insurer is not required to “tender
a defense until the lack of coverage is establish&tl.at 1260.

This case law requires an insurer to pdeva defense so long as an “arguable
potential” for coverage existdd. at 1261. When no “arguabpotential’ for coverage

exists, the insurer is free to drop its defenise. Credit Suisse’s argumethat an insurer
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Is locked into defending its insuredaait assumes a defense until a court rules on
coverage issues is not supported by the lzagdt cites. Accordingly, the Court will
deny Credit Suisse’s rtion on this issue.

Conclusion on Credit Suisse’s Motin for Partial Summary Judgment

The Court will therefore grant in pafiredit Suisse’s motion for summary
judgment. The Court will grahe motion to the extent iegks a ruling, as a matter of
law, that (1) subject to the provisions texceptions and Exclusions, the Policy covers
the mechanic’s liens filed by Banner/Sabey Il and MHTN; (2) Stewart Title cannot raise
as a defense to coverage that Credit Suesamitted fraud; (3ptewart Title cannot
raise as a defense to coverage the provigbExclusions 3(a)red 3(b); and (4) Stewart
Title cannot raise as a defense to coverageliCEuisse’s failure to pursue its remedies
against Guarantors.

The Court will deny Credit Suisse’s mmtito the extent it seeks a ruling, as a
matter of law, that: (1) The BAG Vende&'®ns are covered by the Policy; (2) Stewart
Title cannot raise as a defenGredit Suisse’s failure frovide proof of loss; (3)

Stewart Title breached its duty to defend.

Credit Suisse’s Motion to Amend toAdd Claim for Punitive Damages

The Court turns next to Credit Suissgistion to amend its counterclaim to
include a claim for punitive damages. Wita party should be allowed to amend a
pleading to seek punitive damages is a @ulisve question conthied by Idaho law.See
Doe v. Cutter Biological844 F. Supp. 602610 (D.Id. 1994) The trial court decides, in

its discretion, whether to submit tpanitive damages issuo the jury.SeeManning v.
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Twin Falls Clinic& Hosp., Inc.,830 P.2d 1185,190 (Id.Sup.Ct. 1992)An award of
punitive damages ultimately requirebad act and a bad state of mirfseeTodd v.

Sullivan Const. LLC191 P.3d 196, (Id.Sup.Ct. 2008) The defendant must (1) act in

a manner that was an extreme deviation freasonable standards of conduct with an
understanding of—or disregard for—the likelynsequences, and must (2) act with an
extremely harmful state of mind, described variously as with malice, oppression, fraud,
gross negligence, wantonnesdjlsrateness, or willfulnessVlyers v. Workmen’s Auto

Ins. Co, 95 P.3d 977, 983 (Id.Sup.Ct. 2004)

At trial, the party allegingunitive damages must satisfy this standard by clear and
convincing evidenceSeeldaho Code 8§ 6-1604(1However, for purposes of the motion
to amend, the party seeking to add a cl@inpunitive damages do@st need to meet
this high burden; the party need only shaweasonable likelihmd of proving facts at
trial sufficient to support aaward of punitive damagesSeeldaho Code § 6-1604(2)

The Idaho Supreme Court has laid ue specific factors that play a
determinative role in deciding whether thexysufficient evidencéo support a punitive
damages award: (1) the presence of gxpstimony; (2) whether the unreasonable
conduct actually caused harmth® party seeking punitive damages; (3) whether there is
a special relationship betweertparties; (4) proof of a cantiing course of oppressive
conduct; and (5) proof of the actor's knedge of the likely consequences of the
conduct. SeeCuddy Mountain Concrete ¢nv. Citadel Constr. Ing824 P.2d 151, 160-

61 (Id.Ct.App. 1992)
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In this case, Credit Suisse seekmitive damages because Stewart Title
unreasonably delayed its denial of cogergpreventing a settient with the lien
claimants in the foreclosure action and m&@dg the value of the land. Credit Suisse
supports these arguments with the affidavitds experts. This record, Credit Suisse
argues, is sufficient to support a finding ttiagre is a reasonable likelihood that Credit
Suisse will be able to prove at triakthequisite extreme deviation from reasonable
standards and an extremely harmful stdtmind. The Court will evaluate Credit
Suisse’s motion in light of the standards discussed above.

Punitive Damages — Special Relationship

The special relationship factor betweeaVirt Title and Credit Suisse is easily
established. Idaho Law acknowledges a sppeelationship between the insurer and
insured that requires the pias to deal in good faithSeeCuddy 824 P.2d at 160-61
Stewart Title and Credit Suisse were in a sgeelationship as insurer and insured that
required good faith dealings.

Punitive Damages — Expert Testimony

Credit Suisse’s expert is Albert Rushlicensed attorneyho worked for First
American Title Insurance @apany from 1982 to 2011See Rush Report (Dkt. No. 102-
29). During his time with theompany, Rush handledatiisands of title insurance
claims, including claims in Idahdd. His opinion is that Steavt Title’s conduct toward
Credit Suisse was “an extreme deviatiomfneeasonable standards of conduct for title

insurers.” Id. at 9 18-22.
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Stewart Title’s expert concludes just thgposite. In his opinion, Stewart Title
acted reasonably in engaging counsel tortkféredit Suisse before determining if the
law suits were covered by the insurance poliggerhomson Report (Dkt. No. 91-41)
2. His opinion is that Rush has made legaiclusions that areaccurate and fail to
conform to ldaho lawld.

The Court need not resolve the conflictshe experts’ testimony. It is enough
that Credit Suisse’s motion to amend is sumgablly the testimony of an expert. This
factor therefore weighs in favof granting the amendmengeeKuhn v. Coldwell
Banker 245 P.3d 99, 1004 (Id.Sup.Ct. 201@affirming amendmertb include punitive
damages supported bifidavit of expert).

Punitive Damages — Actual Harm

Credit Suisse’s expert, Philip Cook,matudes that Credit Suisse suffered
financial losses as a result of Stewart Title’s actid®seCook Report (Dkt. No. 102-28).
at 11 6, 24, 25More specifically, he apes that Credit Suissaiffered losses as a result
of Stewart’s failure to settlelaims in the foreclosure action, and that Stewart’s actions
have reduced the value of the land.

Stewart Title responds that the jiive damages clains unripe until the
foreclosure sale takes place. Howeverdiasussed above, Cook’s expert testimony
creates questions on this issue. Accordintlig, issues does not vgi in favor of either
party.

Punitive Damages — Knowledge of the Likg Consequences & Continuous Course
of Oppressive Conduct
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As the insurance company, Stewart Titlenis superior pason and understands
the important financial consequences dlirfg to defend or indemnify Credit Suisse
against the lien claims dhe Tamarack propertySeeWhite v. Unigard Mut. Ins. Co.,
730 P.2d 1014, 1018 (Idaho 1986)n both first-partyand third-party insurance
situations the “contract and the natureha relationship give the insurer an almost
adjudicatory responsibility.'ld. The insurer is responsible for evaluating the claim,
determining whether the claim falls withihe coverage provedl, and determines
whether to settle or ligiate based on the merild. “Although the insured is not without
remedies if he disagrees with the insureg,\thry invocation of those remedies detracts
significantly from the protection or securishich was the object of the transactiond.
Therefore, in insurer/insuraxdhses, there is a presumptioattthe insurance company has
knowledge of the probable consequences of its actiSas.id

Credit Suisse has submittée opinions of its expeAlbert Rush that Stewart
Title’s conduct was an extreme deviatioom the standardssaociated with title
insurance transaction$d. The Court will briefly smmmarize his testimony.

First, Stewart Title “had a duty to timednd properly investigate its coverage for
claims” from Credit SuisseSee Rush Report, supap. 3. Rush concludes that Stewart
Title unreasonably d&yed deciding cowage issues, and that thmgured Credit Suisse.
Id. at { 15.

Second, Stewart Title “hadadty to timely and properlgssert any reservation of
rights and explain the bases” for that reservatidnat 5. Stewart Title defended and

indemnified Credit Suisse for over a year withasserting any reservation of rightd.
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Third, Stewart Title “had a duty to settay of the lien claims for which liability
was reasonably clearfd. at 6. Stewart Title in badifa did not inform Credit Suisse
within a reasonable time of their decisioot to settle the Banner/Sabey lidd.

Because Stewart Title did not give equal cdesation to Credit Suisse’s interests in
settling, despite their counsel's recommendatiiswart Title subjected Credit Suisse to
increased financial riskid.

Fourth, Stewart Title “had duty to timely file an action for declaratory relief to
determine the coverage questions” regarding the lighst § 7. Stewart Title failed to
disclose it was evaluating coverage, and whdid determine that the claims were not
covered, did not timely commudte this to Credit Suisséd.

Fifth, “[iJt was improperand unreasonable for Stewart Title to channel all
communications between counsel that it retatoeepresent the insured and principals
of the insurer through outside caah retained by the insurerld. at 1 8-9. Faegre
Baker, counsel hired by Stewart Title to asaigh Credit Suisse’s eims, participated in
a conference call with Credit Suissetiosel and then filed the complaint for
declaratory judgment to deny coverage urtble policy. Rush asserts that counsel
cannot both represent the insured anddi@®mplaint againshe insured without
violating the “relationship ofommon trust and goalsld.

Sixth, Stewart Title had a duty to “purssettlement of lien claims as to which
Stewart believed it had some coverage defenke.at 1 9. When aimsurer agrees to
provide a defense for a claim it has the dutgit@ equal consideration to the interests of

the insured and insurer, everthére is a reservation of rightéd. Stewart Title acted in
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bad faith, in the opinion of R, when it put its own interessahead of Credit Suisse in
refusing to settle the Bannerk#sy claims. Stewatrt title kmean adverse decision would
result in negative impacts for CreditiSse in other pending lien claimkl. Credit
Suisse also alleges Stewart title’s deniatmferage was in direct response to this
adverse outcome, and Stewaitterhad planned tdeny coverage frorthe beginning of
the litigation if there was an adverse outcona:

Seventh, once an insurance company “agieegfend and indemnify [it] may not
later change its determination based on fetsvn to the insurer dhe time the insurer
so agrees.”ld. at  15. Credit Suisse claims tisaewart title had all the necessary
information to make the coxage findings at the time tlotaims were tendered by Credit
Suisseld. at 7. Finally, Stewart Title extertlan unreasonable offer in bad faith in
September 2010.

Given these opinions of Credit Suissesgert, there is eeasonable likelihood
that Credit Suisse can establish that SteWsle engaged in a cdinuous course of
oppressive conduct and knew of theslikconsequences of its actions.

Weighing All Factors

On the whole, looking at all the factorset@ourt finds that they weigh in favor of
allowing the amendment. The Court wilerefore grant Cred8uisse’s motion and
allow the addition of a eim for punitive damages.

ORDER

In accordance with the Memorand Decision set forth above,
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NOW THEREFORE IT IS HEREBY ORDERE, that Credit Sisse’s motion for
partial summary judgment (docket no. 68) is GRANTED IN PART AND DENIED IN
PART. Itis granted to the extent it seeks a ruling, as a matter of law, that (1) subject to
the provisions for Exceptions and Exclusiaie Policy covers the mechanic’s liens filed
by Banner/Sabey Il and MHTN; \&tewart Title cannot raises a defense to coverage
that Credit Suisse committed fraud by promgla misleading appisal, by not providing
another appraisal, and by notealing its knowledge as tehen work began by Banner/
Sabey Il and MHTN; (3) Stewart Title caniraise as a defense to coverage the
provisions of Exclusions 3(and 3(b); and (4) Stewart Tittannot raise as a defense to
coverage Credit Suisse’s failure to pursueataedies against Guarantors. The motion
will be denied in all other respects.

IT IS FURTHER ORDERED that Credit $88e’s motion for leave to file an

amended counterclaim to assert pueitlamages (docket n62) is GRANTED.

DATED: August 29, 2013

Otk

Chief Judge
United States District Court
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