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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF IDAHO

VALLEY COUNTY, IDAHO
Civil Action No. 1:11-cv-233-BLW
Plaintiff,
V.
MEMORANDUM DECISION AND
UNITED STATES DEPARTMENT OF ORDER
AGRICULTURE, an agency of the United
States; TOM VILSACK, in his capacity as
Secretary of Agricultug of the United States;
UNITED STATES FOREST SERVICE, an
agency within the Unites States Forest
Department of Agriculture; TOM TIDWELL,
in his capacity as Chief of the United Stateg
Forest Service; HARVEY FORSGREN, in his
capacity as Regional Forester for the
Intermountain Region of the United States
Forest Service; BRENT L. LARSON, in his
capacity as Forest Supervisor of the Caribgu-
Targhee National Forest; and KEITH
LANNOM, in his capacity as Forest
Supervisor for the Payette National Forest,

Defendants.

IDAHO RECREATION COUNCIL, an Idahg
non-profit corporationCHRIS and LOIS Consolidated Case: 1:09-cv-275-BLW
SCHWARZHOFF, husband and wife;

Plaintiffs,
V.

UNITED STATES FOREST SERVICE, a
federal agency withithe Department of
Agriculture; SUZANNE C. RAINVILLE,
Forest Supervisor, Payette National Forest;
and BRANT PETERSENDiIstrict Ranger,
Krassel Ranger District, Payette National
Forest,

Defendants.
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INTRODUCTION

The Court has before it cross-motidos summary judgment. The Court heard
oral argument on December 11, 2013, and tbekmotions under advisement. For the
reasons expressed below, the Court will gestth motion in part. The Court finds that
(1) the 2007 EIS and 20083® violate NEPA; (2) the 201BA/FONSI does not violate
NEPA; and (3) the parties should attempt to reach an agreement on a remedy before
submitting that issue to the Courtanother round of briefingThe Court’s analysis is set
forth below.

FACTUAL BACKGROUND

This dispute focuses on 972 miles ahauthorized” roads in the Payette National
Forest (PNF). Valley County argues thia Forest Service balosed these roads
without any evaluation of the environmentapacts of closure agquired by NEPA.

The Forest Service respondattiit has evaluated thosewwronmental impacts and has
complied with NEPA. Taesolve this dispute, the Court must first review the history of
the Forest Service’s management of motorized travel in the PNF.

In 2003, the Forest Planrfthe Payette National Ford&tNF) identified a number
of concerns related to travel managememuding the impacts to wildlife and water
guality from motorized travedn unauthorized routes. TRerest Supervisor, however,
decided not to analyze travelnagement in detail at thithe and continued to rely
instead on a travel management plagt had been adopted in 1995.

The concerns over travel management became national in scope, and in 2005, the

Forest Service issued new travel managememilations. The meregulations required

Memorandum Decision & Order — page 2



each National Forest to designate road=ndje motorized vehicle use and prohibit
vehicle use off the designated systegee36 C.F.R § 212.51.

Pursuant to those regulations, the RiWépared a Final Environmental Impact
Statement in 2007 (2007 FEIS) evaluating various options for designating a system of
roads and trails in the PNH.he 2007 EIS, in its disegion of the impacts of roads
generally, observes that they “acceleratsien and deliver sediment to streams.”
FS018334.This erosion and sediment deliveryatte been identified as a primary source
of water quality pollution in many [PNF] watershed$:35018556.These impacts on
water quality and soil productivity “haadfected the existing condition of all
[Management Areasithin the PNF] to varying degreesFS018561.

The PNF contains about 972 miles ahauthorized” roads. The 2007 FEIS
defines unauthorized roads as “roads thanhatgart of the National Forest System roads
and included in the forestansportation atlas.FS18401 Only non-motorized use is
allowed on unauthorized roads5018400-01but the Forest Service has no plans to
physically block or reHailitate these roads-S018584.

The impact from the use of these 972 mité unauthorized roads was not directly
evaluated by the 2007 FEIShis absence was explained by the Forest Service in the
2007 FEIS asollows:

The difficulty with unauthdzed roads lies in the ¢athat the Forest does

not have complete information on thé&wel or type of use, condition, or

location. Many felt the Forest shoulchplement a complete inventory of

these roads before making any tramsnagement decisions. While this

was considered, it was not feasible dcomplete such a task with our
existing funding and persaal levels. Furthermore, such an inventory may
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never be complete, as new routed wontinue to be created during the
inventory process.

FS019673.

Because the Forest Service did not hifneebudget and personnel to conduct a
study of the 972 miles of unauthorized roatis, Forest Service used a proxy to measure
the roads’ environmental impact This proxy methodology ot explained in the 2007
FEIS, but is recounted for the first timetire briefing by the Forest Service in this
litigation, where it asserts that it decided

to exclude detailed inforation on the location ainauthorized roads from

the no-action alternativdaut include them in th baseline condition under
areas open to cross-country moteehicle use, [because] . . . the
[unauthorized] roads were only beingedsto the extent that they were
being accessed by cross-country motor vehicle travel.

See Forest Service iBf (Dkt. No. 91-2gat p. 7. In other words, the Forest Service was
using the impacts of open acres as a proxyh@impacts of unauthorized roads. In its
Reply Brief, the Forest Service explad this decision in more depth:

Indeed, using either acres or milpeovides a basis for describing the
Impacts of the no-action and action afives. Bothndicators evaluate
the relative impacts of the motorizeise to subwatehed vulnerability,
geomorphic integrity, and water quallly management area. FS18562-63.
Both types of indicators take intaccount location by evaluating either
acres open to cross-country motorized ¢taor miles of routes in Riparian
Conservation Areas. F8%58. And both types ahdicators take into
account the relative impaof the presence of amauthorized road on the
landscape by considering the “Totbil Resource Commitment,” and the
relative impact of use of unauttwed roads by considering the
“Detrimental Soil Disturbance.” F8557. Moreover, using acres open to
cross-country motorized travel tak@go account motored travel that
occurs off the 972 miles of inventodieunauthorized roads, including new,
user-created “trails across alpineea@s, wetlands, stpeslopes and other
areas with sensitive soils.” FS18558.
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See Forest Service Reply Brief (Dkt. No. 144). 7.

The Forest Service used the 2007 Ftol8etermine whit then-currently
authorized roads should remain open to magafitravel. In conducting that evaluation,
the 2007 EIS evaluated a natian alternative along witholur action alternatives. The
no-action alternative would make no changéh®authorized road designations, and
would have left 510,930 acres, approximatate-third of the PNF, open to motorized
cross-country travel. Each of the fagtion alternatives phibited cross-country
motorized travel in the PNA-S18445.

After reviewing the 2007 FEIS, the For&itpervisor issued a Record of Decision
in 2008 (2008 ROD).The 2008 ROD selects an altetima that maintains 317 miles of
existing authorized roads apen to motorized traveFFS19666. It allows no motorized
cross-country travelld.

There was public criticisrof the failure of the 200FEIS to evaluate the 972
miles of unauthorized roads and considenttfor inclusion as designated roads open to
motorized travel. Th&orest Service did not considbem because it used a publication
known as thé&ackroads Magas a source document for an inventory of roads, and the
972 miles of unauthorized roads was wi@ntified in that publicationFS19669.The
Forest Supervisor comered these criticisma the 2008 ROD:

| also realize that these [unauthorizedhds and trails that do not appear on

Backroads Maps, but do appear on the 198&vel Map are important to the

recreating public, and will identify ways fmssibly designate st of the routes

in the near futureThis will take additional sitepecific NEPA, but these roads
and trails will be high othe project priority list for funding the analysis.
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FS19669.Pursuant to this commitamt, the Forest Servigeitiated an environmental
assessment of motorized vehicle route designan the Big Creek - Yellow Pine area.
The PNF is divided into thirteen Managent Areas, and this region comprises
Management Areas 12 and 13.

In response to the crit@ins of the 2007 FEIS, the Forest Service decided to
identify and study in depth thenauthorized roads in Management Areas 12 and 13. As a
preliminary step, the Forest Service assechibwo interdiscipliary teams to conduct
travel assessments for these are@ihe travel assessmemtdeased in 2009, included an
inventory of area roads, including unauthorizeads, and a partial survey of their use by
the public. FS033295; FS033114The travel assessmentsatonsidered the general
impact of roads on soil and water, vegetatimheries, wildlife recreation opportunities,
and cultural resources. The types of data ckkincludedhe road distance, number of
stream crossings, erosion pojrdsainage features, widtima gradient of the roadbed,
presence of vegetation in theadibed, and type of acce45S033099.

These travel assessments conducted thestedy of unauthorized roads that the
Forest Service had concluded it was unablenaertake in the 2007 FEIS. Ultimately,
the travel assessments made a recommeamdatidecommissioningr designating (as
authorized for motorized travetach of the inventoried roadsS033195-96; FS033374-
75.

The assessments recommended decononisgj the majority of roads. The

recommendations were basedioventory data on the nuraband quality of stream
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crossing, the propensity for erosion, anel Eorest Service's assment of each road’s
recreational value.

Based on these travel assessmengsFtrest Service published the Big Creek-
Yellow Pine Travel Plan Environmental Assenent in 2010 (“201BA”). The 2010 EA
no action alternative was defsh@s continued managementloé area “as specified in
the [2008 ROD]” — that is, closing Managemhéreas 12 and 13 to off-road motorized
use. FS033512 The EA also included two alternativiliat would have designated either
13.5 miles of currently undesigted roads for motorized use,Alternative B, or 26.6
miles, in Alternative C.FS033513-14

The EA study team rejected from detaitzhsideration an alternative that would
have adopted the large scale closures recommended in the travel assessments because,
though the closures “would have best met mafrthe resource concerns for fisheries and
water quality,” the travel assessments did ‘iolid take into consideration the public
sentiment” in favor of mataining existing routesFS033511

Shortly after the EA was released, als@pril 2010, the ForesSupervisor issued
a “Big Creek Yellow Pine Travel Plandfect Decision Notice and Finding of No
Significant Impact” (FONSI). It adopted the no action alternative from the EA, opting
for the status quo created by the 2008 RABDe Forest Supervisoejected alternatives
B and C on the grounds that the additionatealesignation withouwiffsetting mitigation
would likely degrade fisheries through openauyglitional stream cssings and trails in
riparian areasFS033686-88 However, the Supervisor iradited that he would continue

to consider designation of some roads infthere, stating that “I would like to proceed
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from here by re-analyzing the routes in thej@ct area with moreollaborative public
involvement. This will allowthe Forest to consider offfing mitigations such as
decommissioning of unused route$:5033685

LITIGATION BACKGROUND

Plaintiffs Idaho Recreation Council (IR@hd Chris and Lois Schwarzhoff filed
their complaint on June 9, 2009 in whatswhen a separate cg4e09-cv-00275-BLW)
before Idaho District Court Judge Edward Lod@er the Forest Service issued its 2010
EA/FONSI, those Plaintiffsied an Amended Complaint. DK26, 1:09-cv-00275-BLW.

The Amended Complaint alies that the Forest Service, in promulgating the
travel management policy in the Bige@k - Yellow Pine area, violated the
Administrative Procedures Act (“APA”Yhe National Environmental Policy Act
(“NEPA”), and the National Fost Management Act (“NFMA”).

Valley County filed a complaint under tivsstant case number on May 19, 2011.
It similarly alleges that defendants’ amts violate the APA and NEPA but does not
allege a violation of the NFMA.

Valley County moved to consolidatesttwo cases on July 7, 2011. The Court
granted the motion and designatélley County v. United States the lead case. In
early 2012, the parties filed crossstions for summary judgment.

The Court rejected the plaintiffs’ argemts and awarded summary judgment for
the Forest Service on all claims. Vallegubty responded with a motion to alter or
amend the Judgment, arguing that (1) theefioService had newéled a motion for

summary judgment against (2) that its briefing was $ely in support of IRC’s
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arguments and did not raise atlaeguments that Valley Counhad pled in its separate
complaint; and (3) that it hagserved the right to raiskese additional issues in a
footnote in its brief thathe Court had overlooked.

The Court agreed and alled Valley County to challemgthe issues it had raised
in its complaint and that weret resolved in the Court’s decision. The parties have now

filed cross-motions for samary judgment on thegeserved issues.
LEGAL STANDARD

Summary judgment is appropieawhen there is no genuine issue of material fact
and the moving party is entitled to judgmasta matter of law. In an administrative
record review case, a court may direginmary judgment based upon whether the
evidence in the administrativecord permitted #hagency to makie challenged
decision. Karuk Tribe of Cal. v. U.S. Forest Ser@81 F.3d 1006, 1017“(90ir 2012)

(en banc).Under the APA, the reviewing court mgst aside the agency’s decision if it
is “arbitrary, capricious, an abuse of discretionptherwise not in @ordance with law.”
5U.S.C. § 706(2)(A). A decision is arbityaand capricious if the agency has relied on
factors which Congress had not intended it to consider, entirely failed to consider an
important aspect of the problem, offeredexiplanation for its desion that runs counter
to the evidence beforedlagency, or is so implausibleatht could not be ascribed to a
difference in view or the product of agency expert®&eeffe's, Inc. v. U.S. Consumer
Product Safety Comm'®2 F.3d 940, 942 (9th Cir. 1996An agency action is also

arbitrary and capricious if the agency failsatticulate a satisfactory explanation for its
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action including a rational connection betwebke facts found and the choice madt.
Finally, an agency muset forth clearly the grauls on which it actedSee Atchison T.

& S.F. Ry. v. Wichita Bd. of Tradé12 U.S. 800, 807 (1973).
ANALYSIS

Valley County argues th#hhe 2007 FEIS and 20@80D violate the National
Environmental Policy Act (NEPAYecause they fail to disde and evaluate the impacts
of 972 miles of unauthorized roads. Valleyu@ity also argues th#ttese flaws similarly
infected a later environmental study — #0840 Environmental Assessment and Finding
of No Significant Impact (2010 EA/FONSI)that was tiered to the 2007 FEIS. Valley
County argues that ti#10 EA/FONSI also violates NEPA and mustskéaside.

The Court turns first tthe 2010 EA/FONE An EA is a “concise public
document” that “[b]riefly povide[s] sufficientevidence and analysis for determining
whether to prepare an [EIS] or a finding ofsignificant impact [FONSI].” 40 C.F.R. §
1508.9. It must include ‘@rief discussion” of “the environmental impacts of the
proposed action and alternatives.” 40 C.RR508.9(b). The Court applies the “rule of
reason,” in evaluating whether an envir@mtal assessment contains a “reasonably
thorough discussion of the significant aspeétsrobable environmental consequences.”
Neighbors of Cuddy Mt. v. U.S. Forest Seh87 F.3d 1372, 1376 (9th Cir. 1998).
NEPA requires that the agency take a “Haak” at the likely effects of the proposed
action. Center for Biological Diversity $alazar, 695 F.3d 893, 916"(@ir. 2012).

Taking a “hard look” includes “considering &reseeable direct and indirect impacts.”
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Id. at 916-17.

The 2010 EA/FONSI evahted the environmental impacts of 37 miles of
unauthorized roads in Management Areas 12 ancs&8. Appendix 1 (Dkt. No. 100}
concluded thatdding additional miles aduthorized roads wouidhpede restoration of
water quality and adversely affect several fisherle8033686-88 The 2010 EA/FONSI
was based on assessments that measured thecdistf the roads, @mumber of stream
crossings, erosion points, drageafeatures, width and gradiesftthe roadbed, presence
of vegetation in the roadbed, and type of acdeS8330996 The assessments conducted
in 2009 reported that the vesished condition indicator (WYCfor many of the streams in
the area were “functioning at risk” (FR) ‘Bunctioning at unacceptable risk” (FUR). As
the Administrative Record shawmotorized vehicle use, particularly on roads with
stream crossings or that run alongeains, damages watershed conditidAiS033567
With regard to the 37 milesf existing unauthorized roads, the EA observed that
“resource conditions continue to degradetause these unauthodz®ads “have been
receiving use [but] there has been fiitcc@l or formal maintenance. FS033574

The 2010 EA/FONSI was agponse to criticism of theDR7 FEIS that it failed to
specifically address the impacts of unauthorizetls in the PNF. By conducting an in-
depth analysis of those impacts witihiftanagement Areas 12 and 13, the 2010
EA/FONSI took the “hard lodkthat NEPA requires — atdest the “hard look” within
Management Areas 12 and 13 thats required. Thus, assumiagguendathat Valley
County retains the right to make this NEB®allenge to the 201BA/FONSI, the Court

finds that the challenge must be rejected.
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The 2007 FEIS and 2008 ROD, howevetklthe focus that ifound in the 2010
EA/FONSI. The 2007 FEISha 2008 ROD rely on a proxyethodology rather than a
direct study of the impacts of the use o&uthorized roads. As explained above, the
Forest Service’s proxy metholdgy is not found in ta NEPA documents but was
revealed for the first timm this litigation. While interprations that are “first articulated
in a legal brief [are] not categoricallyworthy of deference,” the Forest Service’s
litigation explanation cannot be a “post hotitaaalization advanced. . to defend past
agency action against attack.” Id. at 1{id@ernal quotationsral citations omitted).
“[T]he courts may not accept . counsel’s post hoc rationadtrons for agency action.”
Motor Vehicle Mfrs. Ass'n, 463 U.S. at 50, 103 S.Ct. 2856.

The NEPA documents must contain sayyee of explanation for the agency’s
proxy methodology.Lands Council v. McNaji629 F.3d 1070, 1081 (9th Cir.2010).
Even where the apcy “explains its decision witless than ideal clarity, a reviewing
court will not upset the decision on that azebif the agency’s gh may reasonably be
discerned.”Crickon v. Thomg$79 F.3d 978, 982 (9th Ci0Q9). The Court must defer
to the agency’s expertise in reviewing #ggency’s explanation afs methodology.

Earth Island Inst. v. Hogartm94 F.3d 757, 763-64 (9th Cir.2007).

The issue is whether the 2007 FEI®I the 2008 ROD explain the Forest
Service’s methodology of using the impactsisé of open acres (that is, acres open to
cross-country motor vehicle use) as a priorythe impacts of use on miles of existing
unauthorized roads. For expl®, the Forest Service caoluhave explained how impacts

from open acres translate to impacts fromutinarized roads and shown how many miles
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of roads were within those open acres. T&ainly one example, and the Court would
defer to the Forest Service expertise in&elg and explaining itproxy methodology.
See Or. Natural Desert Assv. Bureau of Land Mgm625 F.3d 1092, 1120-21%ir.
2008) (holding that court “would certainfccord the [agency] great deference,
recognizing that NEPA'’s requise hard look does not reqaiadherence to a particular
analytic protocol”). But when no explanatiatmatsoever is proffeteby the agency, the
Court “cannot defer to a void.ld. at 1121.

Looking at the NEPA documés) they contain no correlation between road miles
and open acres. For examgteusing on Management Area 7, there is no way to tell
whether any portion of the 13.1 miles of urharized roads in that Management Area are
contained within its 31,460 ep acres. More importantlihere is no explanation as to
how the impacts of use on open acres tramstathe impacts of use of unauthorized
roads.

For these reasons, the Court finds that2007 FEIS and the 2008 ROD violate
NEPA. Although the 2010 EA/FONSI is tiered to th®2F-EIS, the 2010 EA/FONSI
corrected the flaws in the 20GEIS by specifically identifyig the unauthorized roads in
MA 12 and MA 13 and evaluating their erammental impacts, as discussed above.
Thus, the Court will grant summary judgmentite Forest Service as to MA 12 and MA
13.

With regard to the other eleven Managemf@mas, the parties agreed that if the

Court found a NEPA violatiorthe Court should not proceed to impose a remedy without
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further briefing. The Court agrees withatrapproach, and will g¢ some guidance to
direct counsel in the next phase of this litigation.

First, there may be reasons to reconsiderscope of the Court’s earlier ruling that
Valley County has standing in this cagsg@om the briefing otthe present motions, it
appears that only Management Areas 7, &ari@13 lie within the boundaries of Valley
County. See Valley County Statement of Facts (Dkt. No. &§-1)6. Having found no
NEPA violation as to MA 12 and MA 13, onMA 7 and MA 8 are @l at issue of these
four Management Areas. If Valley County’astling is limited to those areas — a point
the Court expresses no opinion on at this tintlke remedy may be limited to those areas.
This is an issue counsel may explore in the next phase of briefing.

Second, the parties should make everyreftoreach an agreement on remedies.
The Court’s options are quite limited; in caast, the parties can use their creativity to
craft a solution far better thanyahing the Court could impose.

Finally, the Court will direct the Clerlo set a telephone conference with the
Court’s law clerk Dave Metcalf tdiscuss a briefing schedule.

ORDER

In accordance with the Memoramd Decision set forth above,

NOW THEREFORE IT IS HEREBY ORDERED, that the motion for summary
judgment filed by Valley County (docket n®5) is GRANTED IN PART AND DENIED
IN PART. Itis granted tthe extent it seeks a ruling tithe 2007 FEIS and 2008 ROD

violate NEPA. Itis denied in all other respects.
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IT IS FURTHER ORDERED, that the mon for summary judgment filed by the
Forest Service (docket no. 91) is GRANTEDPART AND DENIED IN PART. ltis
granted to the extent it seeksuling that the 2010 EA/FON@bes not violate NEPA. It
is denied in all other respects.

IT IS FURTHER ORDERED, that the pees shall contact the Court’s Clerk

Jamie Gearharjdmie_gearhart@id.uscourts.gor208-334-9021) to set up a telephone

conference with Staff Attoey David Metcalf to set a briefing schedule on remedy

iIssues.

DATED: February 11, 2014

B Wi

B. L n inmill
Chief Judge
United States District Court
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