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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

GF&C HOLDING COMPANY, Case No. 1:11-cv-00236-BLW

Plaintiff, (Lead Case)
V.

HARTFORD CASUALTY INSURANCE | onsolidated with
COMPANY, and HARTFORD STEAM | C@se No. 1:11-cv-00237-BLW
BOILER INSPECTION & INSURANCE
COMPANY, MEMORANDUM DECISION AND

Defendants. ORDER

BACKUPS PLUS COMPUTER
SERVICES, LLC,
Plaintiff,
V.

HARTFORD CASUALTY INSURANCE
COMPANY, and HARTFORD STEAM
BOILER INSPECTION & INSURANCE
COMPANY,

Defendants.

INTRODUCTION

The Court has before it Defendants’ Motion for Summary Judgment. The Court
heard oral argument on January 23, 2013taokl the motion under advisement. For the

reasons explained below, tBeurt will grant the motion.
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BACKGROUND

On May 21, 2009, Plaintiff Backupsugl Computer Services, LLC (Backups)
owned hard drives which failed. Thesard drives, known as SAN devices, were
integral to Backups'’s operation of virtualhgers. On May 21, 2009, the Plaintiff GF&C
Holding Company (GF&C) was a client of Backups and stored its data on Backups’s
servers. As a result of the failure of theddrives, Backups and GF&C were unable to
access their data stored on the servers.

At that time, Backupsral GF&C each had insuranpelicies with Defendant
Hartford Casualty Insurancé@ompany (Hartford). GF&C’s policy was Standard Property
Coverage with additional relevardverage through a Computers and Media
endorsement, Stretch endorsement, arue&Stretch for Technology endorsement.
Backups’s policy was Special Property Cage which included Equipment Breakdown
Coverage. Backups also had additionalvate coverage through a Computers and
Media endorsement and a Super StretciTémhnology endorsemerlthough Hartford
reinsured the Equipment Breakdown partaf Backups’s policy with Defendant
Hartford Steam Boiler Inspgon & Insurance Company (H3BPlaintiffs did not enter
into a contractual relationship with HSB.

After the failure of the hard driveBackups and GF&C submitted claims to
Hartford. Consequently, Hartf submitted its own claim undas reinsurance policy to
HSB. Then, HSB engaged an independent ahdly¥G, to examinghe hard drives to

determine the cause of the failure. Neither party disputes LWG'’s finding that the hard
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drives failed because of bad sectors on at masdrive; it is the cause of the bad sectors
which is at issue. LWG condled that, although it could not determine the precise cause
of the bad sectors, they were not causephysical damage resulting from a head crash,
and that there was no physical damage talisles in the hard drives. Thus, it determined
the bad sectors were a result of normal wear and tear.

After receiving LWG'’s report, on July 8029, HSB sent a letter and the reports to
Hartford denying liability uder the Equipment Breakdown coverage. Subsequently on
July 19, 2009, Hartford sefdtters to GF&C and Backsplenying coverage for the
failure of the hard drives and the resulting loss of data.

Plaintiffs contend that Hartford and BSvrongfully deniedhem coverage under
their respective policies. Thefore they each filed a lawisagainst both defendants for
the following claims: (1) breach of contra®) breach of duty of good faith and fair
dealing, (3) bad faith, and (4) intentiomaisrepresentation. Also, they alleged an
additional claim against HSB for intentional interference with a contract. Now
Defendants seek summary judgment on all claims.

LEGAL STANDARD

Summary judgment is appropriate where dypean show that, as to any claim or
defense, “there is no genuine dispute astoraaterial fact and thmovant is entitled to
judgment as a matter of law.” Fed. R. Civ5B(a). One of the principal purposes of the
summary judgment “is to isolate and disposéactually unsupported claims . . ..”

Celotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986).idt“not a disfavored procedural
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shortcut,” but is instead the “principal tpdby which factually irsufficient claims or
defenses [can] be isolatadd prevented from going toal with the attendant
unwarranted consumpt of public and pvate resources.’ld. at 327. “[T]he mere
existence of some alleged factual dispute betwthe parties will not defeat an otherwise
properly supported motion for summary judgmerAriderson v. Liberty Lobby, Ine&77
U.S. 242, 247-48 (1986). There mbsta genuine dispute as to angterialfact — a fact
“that may affect the outcome of the cas#d” at 248.

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not rka credibility findings.Id. at 255. Direct testimony of the
non-movant must be believed, however implausibleslie v. Grupo ICA198 F.3d
1152, 1159 (9th Cir. ¥8). On the other hand, th@@t is not required to adopt
unreasonable inferences francumstantial evidenceMcLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The moving party bears the initial lben of demonstrating the absence of a
genuine dispute as to material fabtevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evident® support the nonmoving party’s casairbank v. Wunderman
Cato Johnson212 F.3d 528, 532 (9th Cir.2000).

This shifts the burden tihe non-moving party to pdoice evidence sufficient to

support a jury verdict in her favoDeveraux263 F.3d at 1076The non-moving party
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must go beyond the pleadings and showtiby[ ] affidavits, or by the depositions,
answers to interrogatories, or admissions on file” that a genuine dispute of material fact
exists. Celotex477 U.S. at 324.

However, the Court is “not requireddomb through the oerd to find some
reason to deny a motion for summary judgme@drmen v. San Francisco Unified Sch.
Dist., 237 F.3d 1026, 1029 (9th Cir. 2001) (quma omitted). Instead, the “party
opposing summary judgment must direct [thei€s] attention to specific triable facts.”
Southern California Gas Cw. City of Santa An&836 F.3d 885, 889 (9th Cir. 2003).
Statements in a brief, unsupped by the record, cannot heed to create a factual
dispute. Barnes v. Independent Auto. Dealesd F.3d 1389, 1396 31(9th Cir. 1995).

ANALYSIS

Generally, Idaho courts construe insuw@igontracts in acedance with their
plain, unambiguous language; but where tls&iiance contract is ambiguous, it must be
construed in a light most favorable to theured and in a manner which provides full
coverage for the indicated risks ratlthan narrowing its protectio@ascade Auto Glass,
Inc. v. Idaho Farm Bureau Ins. Gd.15 P.3d 751, 754 (Idal2®05). “In construing an
insurance policy, the Court musbk to the plain meaning dfie words to determine if
there are any ambiguitiedd. The Idaho Supreme Court has made clear that the question
of whether an insurance policy is ambigu@ia question of law for the court to
determineFarm Bureau Mutual Insurance Co. Of Idaho v. Schy@82 P.3d 98, 102

(Idaho 2011) (citingcherry v. Coregis Insurance G204 P.3d 522, 524 (Idaho 2009)).
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Like other contracts, insurance policies angbiguous if they areeasonably subject to
conflicting interpretationdd.

“The burden is on the insurer to use claad precise language if it wishes to
restrict the scope of coverage, and exolnsinot stated with specificity will not be
presumed or inferredClark, 66 P.3d at 245. However, standardized contract language
must necessarily be somewlgaineral, in anticipation of varying circumstances of the
facts.Foster v. Johnston&85 P.2d 802, 806 (Idaho 198K)the language of the policy
Is clear and unambiguousgthit will be given its ordiary and plain meaninggd.

When there is no ambiguity, the burdemsthe insured to demetrate that a loss
Is within the general coverageoprisions of the insurance contraBtickley v. Orem730
P.2d 1037, 1042 (Idaho Ct. Apj©P86). Then ta insurer bears the burden to show that an
exclusion appliedd. See alsd’erry v. Farm Bureau Mutns. Co. of Idaho936 P.2d
1342, 1345 (1997).

1. Breach of Contract Claims Against Hartford

The Hartford policies in dispute arersiar in most respects. Although the
property at issue and the events that toekglare the same, the application of coverage
and exclusions to each policy differs.

A. Backups

The Backups general grant of coveragthe Special Property Coverage which
includes additional coverage for “Equipm@&reakdown” and a coverage extension for

Data and Softwardackups Policyat 19, 29, Dkt. 26-7.The general policy, additional
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coverage, and coverage extensionadlreubject to the same exclusiots. The policy
also has Computers and Media and SupetcBtifer Technology esorsements. Reading
these provisions together, it is clear tfoata claim to be covered under the Backups
policy it must involve covered property wh sustained a “covered cause of loss”
resulting in physical damage or direct physical ltdsat 16.

The Backups policy can thus be fairlysdgbed as an “all risk” policy, meaning
that all risks or causes are coveusdess they are excluded or limit&hckups Policyat
17, Dkt. 26-7. Although Backgpmust show threshold covgemfor a claim, the insurer,
Hartford, bears the burden of proving thatexclusion or limitation applieBerry v.

Farm Bureau Mut. Ins. Co. of Idah®36 P.2d 1342, 1345 (1997)hus, Hartford bears
the burden to show that the cause of thedeadors is excluded from coverage under the
policy. Hartford has met that burden.

The general policy exclusiossate “[Hartford] will notpay for physical loss or
physical damage caused by or resultirgrir..wear and tear...[or] latent defect.”
Backups Policyat 32. Consequently, Hartford denieaverage under the policy because
it determined that the failure of the hardvdrwas due to an excluded cause of loss —
“wear and tear” or a latent defeBlackups denial letter July 15, 208910, Dkt. 26-9. Its
determination was based on LWG'’s conclusitira the bad sectors, which caused the
failure of the hard drives, were not a resulpbfsical damage to the disks or read/write
headsLWG Loss Analysis July 7, 206933-34. Rather, they were the result of

degradation of the magnetic layer on the digksl thus were a result of wear and tér.
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Plaintiff's brief criticizes the determinain of wear and tear by trying to create
internal conflict within LWG’s reports. Et, Plaintiff contends that LWG made
contradictory statements regarding its deteatiam that the cause of the bad sectors was
wear and tealRls. Responsat 3. Specifically, Counselirects the Court to email
correspondence between Hartford and HSpwréing whether microscopic analysis of
the drives would provide more information abthe type of wear and tear that occurted.
Email correspondence betweBnPrause and S. Brody 115, Dkt. 35-3. Notably, LWG
was not a direct participant in the corresgence. Even if fierring that LWG told
Hartford it could not determine the exact aao$the wear and tear without microscopic
analysis, it does not follow thatVG said that the cause was not wear and tear but that
microscopic analysis would identify the cause.

Additionally, although the Plaintiff advaas the tenuous proposition that further
testing would have resulted in a determinatioat the cause of loss was not wear and
tear, they point to no technical evidenceha record which supports that position.
Statements in a brief, unsuppex by the record cannot lbsed to create a factual
dispute Barnes 64 F.3d at 1396 n.3.

Additionally, Plaintiff argues that the terfwear and tear” is not defined in the

policy and is therefore ambiguol®s. Responsat 3. Plaintiff does not argue that the

'In the email, Hartford states that in a disias with LWG, LWG couldchot give a more precise
cause for the bad sectors att microscopic analysis£mail correspondence between S.
Prause and S. Brodst 115, Dkt. 35-3. HSB replies to Hiard stating that its own discussion
with LWG, LWG said that the drives did nexffer physical damage and that microscopic
analysis would not provide them with any more information that would change the HSB’s
position.Id..
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“ambiguous” term is therefore unenforcéaim the policy or should be somehow
construed against Hartford in the interpretatof the policy. Instead its premise is that
the term creates a conflict WithLWG'’s findings. It contends that in the Computers and
Media endorsement, wear and tear is listétl the terms “marring or scratching” which
implies that wear and tear must be a typplofsical damage. Thus its argument is that
wear and tear is physical damage, but LY@@d no physical damage; therefore LWG's
conclusion of wear and tear is flawed.

However, the Court declines to adopt targument. Although “wear and tear” is a
broad term, it is not ambiguous. Standardizedtract language rgecessarily broad to
account for varying factual circumstancEester, 685 P.2d at 806.Wear and tear may
manifest itself differently depending on theperty and the circumstances; utilizing such
a general term is necessary to apply taadard policy to a variety of policyholders.
Thus, a finding of wear and tear does aepend upon a findingf physical damage.

Furthermore, LWG supported its conclustbat the bad sectors were caused by
wear and tear:

“Bad sectors are identified primarilyhen sector on the [hard drive] is

not able to store data any longer.isTiis most often caused by the

degradation of the magnetic layer physical damage sustained by a

head crash. Brand new [hard drivgBsm the manufacturer already have

mapped bad sectors. This is causilder by the manufacturing process,

handling of the device, and/or degatidn of the magnetic layer over a

period of time. Depending on the satye of the degradation of the

magnetic layer, the time lapse ofefie increasing bad sectors is not

determinable.LWG Loss Analysis June 16, 208x28.

“The read/write heads are fully emtional and have not sustained

damage. Normally when a read/writead experiences a head crash,
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there is a failure of that device. Grise there is no damage consistent

with the claimed head crash, LWG must conclude that the damage is

related normal wear and teat WG Loss Analysis July 7, 208032.

“LWG has actually opened the [hadttives] and observed all of the

factors involved in the failure of éh[hard drive] there is no choice but

to conclude that the drive failed die wear and tear. [Backups] may

feel that the failure is premature but it is still related to wear and tear

experienced from normal operation of the [hard driviel."at 33.

Ultimately, LWG's report, whichis not contradictetdy any expert analisin the record,
Is unassailable. Therefore, Hartford has itseburden that the exclusion for wear and
tear applies to the facts in the record. HerRlaintiff's claim is not covered under the
general grant of coverage, or the additiarwlerage, or coveragxtension contained
therein.

In addition to the general policy, Plaiiféi had two endorsements which extended
coverage for computers, technology, amedia. Specifically, Backups had Computers
and Media and Super Stretch endorsem@&askups Policyat 20-23, 45-53, Dkt. 26-8.
The Super Stretch endorsement must beyaadlin accordanceith the Computers and
Media endorsement because it expressly staieSsubject to the provisions of the
Computers and Media [endorsemenldl’ at 45. Thus a thrbsld determination of
applicability under the Computers aliédia endorsement will determine the
applicability of the Stretchral Super Stretch endorsements.

Although the general policy is an-aitk policy, the Computers and Media

endorsement is not an all-risk endorsemiehtat 22. Specifically, the endorsement states

that the covered causes of loss and the exclusions in thelSpeperty Coverage form
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do not applyld. Consequently, the ComputersdaMedia endorsement has its own
definitions of covered caus®f loss and exclusions.

The Computers and Media endorsement plesifor covered causes of loss which
include physical damage to dskaused by a “head crashd. at 20. A head crash is
physical contact between the read/write haad the platter with the hard driveLWG
Loss Analysis July 7, 20@Q 32, Dkt. 26-10in its report, LWG states that evidence of
head crash includes “concentrings or arcs viewable ondltsurface of the platters” and
“irreparable damage” to the read/write helad However, LWG's internal examination
of the hard drives at issueasked that the readfite heads were fully operational and did
not find any of the described rings or ar@oy discoloration oviewable patterns to
indicate a head crashil. Ultimately, LWG didnot find any physicatlamage to the hard
drives and determined there swao head crash; ratherethad sectors were caused by
wear and teatd. at 34.

Plaintiff contends that LWG contradicted this finding, thereby creating an issue of
material fact, when LWGtated in an email that “[t]h@nly interaction tht will provide a
bad sector is the operation between riad/write head and the plattegrhail from S.
Prause to M. Scotit 112, Dkt. 35-5.Plaintiff reads too mucimto this one sentence.
GF&C encourages the Court to infer te#éher “interaction” or “operation” means
“contact” and thus that the only cause of d bactor is a physical contact between the

head and platter (a headsh). The Court declines ¢ so. Although in summary

2 The context of the email is whether a computer virusccbave caused the bad sectors. LWG concludes that no
known virus could interrupt the interaction between the head and the platter or cause bad sectors.
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judgment the Court views tlevidence in the light mogavorable to the non-moving

party, the Court is not required to adapteasonable inferences from circumstantial
evidence.McLaughlin 849 F.2d at 1208. It is too fastretch to infer that this general
statement in the context thawirus cannot cause a bad sector means that the only cause
of a bad sector is a head crash. Plaintiff doggoint the Court to any other triable facts
to raise a question as to whether a headigror any otherowered cause of loss,

occurred here. Thus, the recasdnsufficient to create a geime issue of material fact

that a head crash or other enumeratagse of loss in the Computers and Media
endorsement occurred.

Additionally, the Computers and Media endarent has exclusions specific to the
coverage it provides for data and softwaree#ically, the exclusions state there is no
coverage for loss or damage thesults from wear and teaBackups Policyat 22. As
previously discussed, LWG’s conclusion of waad tear is not rebutted in the record.

Ultimately, Backups'’s isurance policy, provideoly the Special Property
Coverage Form and the endorsements, doegrovide coverage for the claimed loss;
thus, coverage was properly denied. Adaagly, Backups’s Motion for Summary
Judgment is granted with respecthie breach of contract claim.

B. GF&C

The GF&C policy is comprised of StanmdeProperty Coverage and Computers
and Media, Stretch and Super StretchTiechnology endorsemem Just as with

Backups, to find coverage, GF&C'’s clahmd to be for “covered property” which
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sustained a “covered cause of loss” resultinghysical damage or direct physical loss.
GF&C Policyat 30, Dkt. 26-5.

It is not necessary to decide whet#t&C'’s interest irthe hard drives is
covered property, because coverage for actaquires the Plaintiff to demonstrate that
the property sustained a covered causess. ISBpecifically, the issue here is whether
Plaintiffs can show a genuine dispute aftfover whether the bad sectors on the hard
drives were a covered cause of loss.

Unlike Backups'’s all-risk geeral policy, GF&C had Stalard Property Coverage
Is a specific peril form; only enumerated causes of loss are co@é&d Replyat 4,

Dkt. 39. The Court agrees with Defendants tiate of the thirteelisted covered causes
of loss are relevant to the eventssatie; Plaintiff does not argue otherwisk.
Therefore, GF&C's general policy doest cover the events at issue.

Additionally, GF&C'’s policy also includi&three endorsements which pertain to
computers, technology, and media: Stre®imper Stretch, and Computers and Media.
Like Backups'’s endorsements, the Stretod Super Stretch endorsements must be
analyzed in conjunction with the Compta and Media endorsement because they
expressly state they are “subject to pnevisions of the Computers and Media
[endorsement]. GF&C Policyat 7 Dkt. 26-5, at 6, DkR6-6. Thus coverage under the
Computers and Media endorsement will detaetoverage underétStretch and Super

Stretch endorsements.
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The Computers and Media endorsementestidal to that of Backups. Therefore,
the coverage and exclusionsadysis of the endorsementtiee same for GF&C as it was
for Backups. In sum, there is no covered cafdess because there was no head crash.
Furthermore there is no coverage for datd software under the endorsement because
resulting damage from wear and teaexcluded from the policy.

Thus, GF&C has not met its burden to shewfficient evidencéhat the event at
issue was a covered cause of loss unideerethe general poljcor endorsements.
Therefore, summary judgment is graah with respedo this claim.

2. Breach of Good Faith and Fair Dealing and Bad Faith

The causes of action for a breach ofithplied covenant of good faith and fair
dealing and bad faith both require that tinderlying contract was breached. Here,
Hartford did not breach its contracts be@atisere was no coverage for the claim under
their respective policies. Without a breacltohtract, the claims for breach of good faith
and fair dealing and for bad faith must fdihus, summary judgment is granted with
respect to those claims.

3. Defendant HSB

Plaintiffs’ counsel acknowledgl at oral argument that there is no privity between
the Plaintiffs and Defendant HSB. Conseaufiie there is no contract which can be
breached and no impliemvenant of good faith and fadealing or bad faith. Therefore
Defendant’s Motion for Summary Judgmengianted with respect to those claims.

4, Negligent Misrepresentation
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Defendants move for summary judgmentiom negligent misrepresentation claim
on the basis that Idaho only recognizes ¢hagm in the narrow context of a professional
relationship involving an accountant, iwh does not exist in this lawsuee Duffin v.
Idaho Crop Imp. Ass'r,26 Idaho 1002, 1010, 895 P.2105, 1203 (1995). Plaintiffs’

did not allege any facts or mhoce evidence to suppidhat this lawsuit which is between
an insurer and its insuredsalinvolves a relationship between an accountant and his
client. Therefore, summary judgmengimnted with respect to that claim.

5. Intentional I nterference with a Contract

Four elements must be proven in order to establish a prima facie case for
intentional interference with a contract. Tplaintiff must show that (1) there was a
contract in existence; (2) the defendiaméw of the contract; (3) the defendant
intentionally interfered with th contract, causing a breach; &ayinjury tothe plaintiff
resulted from the breac®strander v. Farm Bureau Mulns. Co. of Idaho, Inc123
Idaho 650, 654, 851 P.246, 950 (1993).

In this case, Backups and GF&C asseat tHSB intentionally interfered with the
insurance contracts théyad with HartfordBackups Complf 7. However, summary
judgment has been grantedtbe breach of contract clainfSonsequently, Plaintiffs will
be unable to prove the thiedlement of the claim which requires a breach of the contract;
Plaintiffs are unable to establish theiima faciecase. Thus, HSB’s Motion for
Summary Judgment is grantedhwespect to this claim.

ORDER
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IT ISORDERED THAT:
1. Defendants’ Motions for Summary Judgment (Dkt. 26)GIRANTED.
2. The Court will enter a separate Judgmardccordance witlred. R. Civ.

P. 58.

DATED: March 15, 2013

B. Ly@in Jvinmil
Chief Judge
United States District Court
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