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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

IDAHO BUILDING AND
CONSTRUCTION TRADES COUNCIL, Case No. 1:11-cv-00253-BLW
AFL-CIO, and SOUTHWEST IDAHO

BUILDING AND CONSTRUCTION MEMORANDUM DECISION AND
TRADES COUNCIL, AFL-CIO, ORDER
Plaintiffs,

V.

LAWRENCE G. WASDEN, in his
Official Capacity as ATTORNEY
GENERAL FOR THE STATE OF
IDAHO, TIM MASON, in his official
capacity as ADMINISTRATOR OF THE
DIVISION OF PUBLIC WORKS, and
THE CITY OF BOISE,

Defendants.

INTRODUCTION
Before the Court are: (1) Defendahswvrence G. Wasden and Tim Mason’s

Motion to Dismiss First Amended Complafot Lack of Subject Matter Jurisdiction
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(Dkt. 106), and (2) Defendant City of BoiseMotion to Dismiss Rguant to F.R.C.P.
12(b)(1) (Dkt. 110). For the reasons setlfdelow, the Court denies Defendants
Wasden and Mason’s Motion to Dismiss but grants the City’s Motion.
ANALYSIS

This case is currently before the Coamta limited remand from the U.S. Court of
Appeals for the Ninth Circuit. In earlierqmeedings, this Court issued a decision finding
that the Open Access to Work Act (thep€h Access Act” or the “OAA) was preempted
by the National Labor Relations Adtlem. Dec. and Ordeat 24, 26, Dkt. 67. The
challenged statute forbade the state of Idafobits political subdivisions from including
“project labor agreementsin bid specifications and contiedocuments for their public
works projects. This Court found that tBpen Access Act’'s complete ban on project
labor agreements interferedtivemployees’ right to secuseich agreements — a form of
concerted activity protected under Secfroof the National LahoRelations Act.
Attorney General Wasdeappealed this decision to the Ninth Circuit.

While this Court’s decision was pending on appeal before the Ninth Circuit, the
Legislature passed a nearly identical staflites time, however, the Legislature codified

it as part of Idaho’s public contracting lawsher than as part diiie Right to Work Act.

! Project labor agreements are a type of ctiledargain agreement common in the construction
industry. They are negotiated before a constoangbroject begins between building and construction
managers to govern labor relations and terms and conditions of employment on the project.
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2012 ldaho Sess. Laws ch. 312 § 3, codiéietdC. § 67-2809 (“2012 Act”). In addition
to enacting the 2012 Act,aH_egislature also amendectbriginal 20110pen Access
Act to remove certain enforcement powers &ctt previously entrded to the Attorney
General. Based on the amendments to tid 2@t, Attorney General Wasden argued to
the Ninth Circuit that the appkeshould be dismissed becatise amendments eliminated
any connection he had to enforcement ef@pen Access Act and therefore he was no
longer a proper dendant under thEx parte Youngloctrine.

While maintaining the Attmey General remains a pepdefendant by virtue of
his civil enforcement authiby, Plaintiffs Idaho Building and Construction Trades
Council, AFL-CIO, and Southern Idaho igling and Construction Trades Council, AFL-
CIO (“Trades Councils”) have filed a amended complaint adding two defendants: Tim
Mason, in his capacity as admstrator for Division of Public Works, Idaho Department
of Administration; and the City of Bois&Am. Compl{{ 6, 8, Dkt. 103. The Trades
Councils also add class action allegations tiaawe (1) Mason as the representative of a
defendant class “composed of all officialsloé State of Idaho who, in their official
capacity, are responsible for approving andssuing bid documents, specifications,
project agreements or other controllingcdments for a public works construction
contract and are therefore bound by the Anti-PLA Act,” and (2) the City as the
representative of a defendardss “composed of all locgovernment entities and other

political subdivisions of the State of Idatiat approve and/or issue bid documents,
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specifications, project agreements or other controlling documents for public works
construction contracts and are therefbound by thanti-PLA Act.” Id. 11 7, 9.

The Trades Council filethis Amended Complaint iresponse to the Ninth
Circuit’s limited remand. The paneldar described the remand’s scope as

1. allowing the Councils to amend din complaint to join additional
defendant(s);

2. allowing both parties tsupplement the record with any information that

may bear on the justiciability ahe OAA claim under the Eleventh
Amendment and Article Ill othe Constitution; and

3. permitting the district court to deciden the first instance and on the
basis of the supplemented record gitter the Attorney General remains
a proper defendant for the OAA claim and whether the additional
defendant(s) Councils sk to join possess(eff)e requisite connection
to enforcement of the QAto present a case or controversy justiciable
under the Ex Parte Young doctrine.

Order of USCAat 1-2, Dkt. 96.

All defendants, Attorne¥seneral Wasden, Administrator Mason, and the City,
have moved to dismiss the First Amendmplaint for lack of subject matter
jurisdiction. Wasden argues that he shdagddismissed from this lawsuit because the
2012 amendments to the &@pAccess Act eliminateahy connection between the
Attorney General's officeand enforcement of the statute, and therefor&harte
Youngexception does not apply. Mason argues be should be dismissed because the
claims against him are not ripe for revieynd the City argues it should be dismissed

because the Trades Councils have not — and tarstmow that any of its alleged injuries
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are traceable to City’s actianthie City also joins Masos’arguments that the claims
against it are not ripe for review.
ANALYSIS

1. Motion to Dismiss Attorney General Wasden

The Eleventh Amendment generally bfederal lawsuits against a stdtes
Angeles Cty. Bar Ass’n v. E979 F.2d 697, 704 (9th Ct992). Yet, few rules are
without exceptions, and iBx Parte Young209 U.S. 123 (1908), the U.S. Supreme Court
created an exception to this rulehis exception allows suitggainst state officials for the
purpose of enjoining thenforcement of an unconstitutional state statée.979 F.2d at
704.

A plaintiff, however, is not free to randomlylset a state officialo sue in order to
challenge an allegedly unconstituinal statute. Instead, thedividual state official sued
“must have some connection witie enforcemerof the act."Ex Parte Young209 U.S.
at 157. “This connection must be fairly diregtgeneralized duty tenforce state law or
general supervisory power ouviie persons responsible nforcing the challenged
provision will not subjecan official to suit.”"Eu, 979 F.2d at 704. If a challenged statute
IS not of the type to give rise to enforoemh proceedings, a state official nonetheless may
be named as a defendant un@ierParte Young he has responsibilitjo “give effect” to
the law.See, e.gEu, 979 F.2d at 704.

The Open Access Act itsatbntains only a private, civil enforcement provision,

seel.C. 8§ 44-2013(5). At the time the Tradeésuncils filed their complaint, however,
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the Right to Work Act contained a crimiredforcement provision that made a violation
of any section of the Act, aluding the OAA, a misdemean@ed.C. § 44-2007.
Relying on this provision, this Courtdad that Attorney General Wasden was an
appropriate defendant undex parte Youngpecause he had authority to enforce the
Open Access Act through tiReght to Work Act’s crimimal enforcement provisiomem.
Dec. and Orderpp. 9-10, Dkt. 67.

In 2012, however, thielaho legislature amended thegRi to Work Act’s criminal
enforcement provision to ekude the OAA from its scope:

44-2007. PENALTIES. Any person who ditly or indirectly violates any

provision of this chapteexcluding the provisions aections 44-2012 and

44-2013 Idaho Code, shall be guiltyf a misdemeanor, and upon

conviction thereof shall be subject #ofine not exceeding one thousand

dollars ($1,000) or imprisonment for arfpel of not more than ninety (90)
days, or both such fine and imprisonment.

I.C. 8 44-2007 (emphasis added). The legistamade an identicahange to the Right
to Work Act’s general civil remedy provasi, which likewise excided the Open Access
Act from its scope: “Any employee injured as a result of any tiasaor threatened
violation of the provisions of this chaptexcluding the provisionsf section 44-2012
and 44-2013, Idaho Cogshall be entitled to injunctive relief against any and all
violators or persons threategiviolations....” |.C. § 44-2008.

Pointing to the legislature’s amendnhetiminating criminal penalties for
violations of the OAA, Waden now argues that tB& Parte Youngxception no longer
applies because the amendment stripped hiatl @luthority to eforce the Act. The

Court is not convinced.

MEMORANDUM DECISION AND ORDER - 6



While the legislature may have intendeckliminate any aenection between the
Attorney General and enforcenari the Open Access Act, thésft one thread tying the
two together: section 44-2009. This sestimposes a duty on the prosecuting attorneys
of each county and the Attay General “to investigate complaints of violation or
threatened violations of [the Right to Wokkt] and to prosecute all persons violating
any of its provisions, anid take all meanat their command to ensure [the Right to
Work Act’s] effective enforcement.” I.C. § 44-2009'he “means” at the Attorney
General’s disposal include the power tiiate civil enforcement actions and seek
injunctions to enforce ldaho lanSeel.C. § 67-1401(5) (empowering the Attorney
General with the ability to s& injunctive relief and any other appropriate relief “to
preserve the rights and property o tiesidents of the state of Idaho”).

The language of section 44-2009 isdwl. It plainly imposes a duty on the
Attorney General to take all means at himogand to ensure the effective enforcement of
the Right to Work Act. And there is no dige that the Right t&/ork Act encompasses
the Open Access Act. Thus, by logical extensthe plain language of section 44-2009
empowers the Attorney Generaldnforce or give effect tthe Open Access Act beyond
prosecuting criminal violations, i.e., to ta&lk means at his command — which includes
the power to initiate civil enfcement actions — to ensuhe effective enforcement of
the Open Access Act. This duty provides tkquisite connection between Wasden and

the Open Access Act for purposesnf Parte Youngurisdiction.
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This conclusion is buttressed by the féett the legislature amended section 44-
2007 (imposing criminal penalties), and s@ati4-2008 (giving te employees the right
to seek civil remedies), wpecifically exclude the OA&om their scope but did not
include similar language with regard &ction 44-2009. Under accepted rules of
statutory construction, it is geradly presumed that lawmakers,drafting legislation, are
aware of existing statutels re Transcon Lingsb8 F.3d 1432, 144019 Cir. 1995). And
when “newly enacted legislation modifiesrepeals some statutes but leaves other
statutes intact, the conclusion to be drawthad [the legislature] made a determined
choice not to alter those unaffected statutgsited States v. Jorda®15 F.2d 622, 628
(11th Cir. 1990). Moreover, when the legislat “includes particular language in one
section of a statute but omits it in another section of the same Act, it is generally
presumed that [the legislature] acts imtenally and purposefully in the disparate
inclusion or exclusion.Rodriguez v. United State$80 U.S. 522, 525 (1987)). In other
words, by specifically excludg the Open Access Act frothe criminal and employee
remedy provisions of sectiodg-2007 and 2008, but laag the Attorney General's
enforcement provisions of section 44-200%uiched, the legislature signaled that it was
a determined choice not to exclude @gen Access Act from section 44-2009.

Wasden disagrees. He maintairet thection 44-2009 empowers him to
“investigate complaints of violation or threagehviolations of [théRight to Work Act]”
or “take all means at [his] comand” only in service of his duty “to prosecute.” But that

is not what section 44-2009 says. Sectior2@@9 does not limit thAttorney General to
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iInvestigating only complaints a@fiminal violations. Nor does it limit the Attorney
General to taking all means astdommand only tensure effectiveriminal

enforcement of the Act. Reading sectior2009 as recognizing the Attorney General’s
civil enforcement powers does not improperlgm@uent his statutory authority as Wasden
would suggest; instead, its gives effect t® shatute’s plain terms. Wasden therefore
remains a proper defendant unésrParte Young.

2. Motion to Dismiss Administrator M ason

The Trades Councils have amended themplaint to add Tim Mason, in his
official capacity as Administtar of the Idaho Division of #blic Works, as a defendant
and as a representative of a defendant ¢tasaposed of all officials of the State of
Idaho who, in their official capacity, aresponsible for approvingnd/or issuing bid
documents, specifications, project agreementsther controlling documents for a public
works construction contract and arertfore bound by the [Open Access Aétin.
Compl.,{9 6-7, Dkt. 103.

As the person “authorized and empoweregdrtwvide or secure all plans and bid
specifications for constructioajteration and repair of plic works undertaken by the
State of Idaho” in a manner that complies véthrelevant state V&s, and as the person
responsible for ensuring that all bid siieations and other procurement documents
issued by the Division of Blic Works comply with state law, I.C. 8 67-5711,
Administrator Mason “givesfiect” to the OperAccess Act in ways that satisBx Parte

Young.He is therefore not immune from being sued.
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Indeed, Administrator Mason does not argtiegerwise. Instead, he maintains that

the claims against him shoub@ dismissed because invalidn of the subsection 44-
2013(4) of the OpeAccess Act would not redress theadies Council’s alleged injury-
in-fact and therefore, in hisgew, the case against him is nigte for review. Mason also
argues that, as a precursor to a ripe contsyyehe Trades Councils would have to be
“amenable” to configuring any project labagreement to excludey wage and fringe
benefits rates because sec##32013(3) prohibits the inclusicof such benefits in bid
specifications, and the Trades Councilgehaot challengethis prohibition.

A. Standing and Ripeness

Atrticle 11l of the Constitution confinefederal courts to adjudicating actual
“cases” or “controversiesValley Forge Christian Collv. Americans United for
Separation of Churchnd State, Ing454 U.S. 464, 471 (1982).0 satisfy Article llI's
“case” and “controversy” requirement, a piEif must have standing to bring the
complaint, and the claims assgttmust be “ripe for review3ee, e.g., DaimlerChrysler
Corp. v. Cunp547 U.S. 332, 352 (2006). Mass arguments raise both standing and
ripeness issues.

Article Il standing “focuses on the pargeking to get hisomplaint before a
federal court and not on the issireswishes to have adjudicateélast v. Cohen392
U.S. 83, 99 (1968). To establish standingemArticle IlI, the party in question must

prove: (1) an injury-in-fact tt is concrete and particulagd, and actual or imminent; (2)
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a fairly traceable causal connection betweenrtjugy alleged and the conduct in dispute;
and (3) a sufficient likelibod that the relief sought will redress the injlryjan v.
Defenders of Wildlife504 U.S. 55 5, 560-61 (1992).

As a corollary to the stanaty requirement, a claim must be ripe for review. The
“ripeness inquiry is often treateshder the rubric of standirand, in many cases, ripeness
coincides squarely with stamdy's injury in fact prong.Thomas v. Anchorage Equal
Rights Com'n220 F.3d 1134, 1138 (9th Cir. 2Q0thdeed, ripeness can be understood
as standing on a timelingl. “And, in measuring whethehe litigant has asserted an
injury that is real and concrete rathlean speculative and hyghetical, the ripeness
inquiry merges almost aapletely with standing.td. (internal quotation marks omitted).

To determine whether a case is ripe, coocotssider two factorgl) the fitness of
the issues for judicial decision and (2) theds&ip to the partiesf withholding court
considerationAddington v. U.S. Aine Pilots Ass'n606 F.3d 11741179 (9th Cir.

2010).

B. Redressability and Mason’s Discretion

“A plaintiff who challenges a statute studemonstrate a realistic danger of
sustaining a direct injury as a resulttioé statute's operation or enforcemeBabbitt v.
United Farm Workes Nat'l Union,442 U.S. 289, 298. For example, a party has a
standing to challenge a statute that eaty him to a threat of prosecutiétanned
Parenthood of Idahd376 F.3d at 916-17. But even whenegulation is not directed at a

party, it can be “an object” of government regulation so long as the “injury alleged, in
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addition to being actual and personal,” issediby the challenged amti and is “likely to
be redressed by a favorable decisidrm$ Angeles Cty. Bar Ass’'n v. FA¥9 F.2d 697,
701 (9th Cir. 1992). (internal quotation msaugmitted). A party seeking to invoke the
court’s powers must demonstrate that nthean “speculative infences” connect the
injury to the challenged actiord.

Although the Open Access Act cannotdieectly enforced against the Trades
Councils, this Court found ian earlier decision that opeatiof the Act could still result
in a primary injury to th@rades Councils by discouraging political subdivisions from
negotiating a project labor agreerérey would otherwise seekdemorandum Decision
and Orderat 12, Dkt. 67. Administrator Mas@ontends, however, that invalidating the
Act will not redress the Trades Councils’ injurgcause, in his view, the use of a project
labor agreement in a public works project wbalways conflict with his duty to select
the lowest responsible and responsive éiddnd he would therefore never consider
using a project labor agreemémta public works project.

The Supreme Court addressed aneated a similar argument FEC v. Akins
524 U.S. 11, 25 (1998). kkins the plaintiffs were voters who challenged the FEC's
conclusion that under the @eral Election Campaign Act 4B71, the American—Israel
Political Action Committee (“AIPAC”) was nd “political committee.” Had the FEC
reached a contrary determination, it woulddngiven rise to various recordkeeping and
disclosure requirements. The FEC argued plantiffs could not establish redressability

because even if the Supreme Court reaetthe FEC’s decisiohe FEC could still
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exercise its discretion and decline to pgrsin enforcement action against AIPAC.
Rejecting this argument the Court héhat there was standing, because
those adversely affected by a dis@etiry agency decision generally have
standing to complain thdahe agency based itsason upon an improper
legal ground. If a reviewing court agrebsit the agencrnisinterpreted the
law, it will set aside the agencytecision and remand the case—even

though the agency. might later, in the exercise of its lawful discretion,
reach the same result for a different reason.

Id. at 24.

The Supreme Court’s reasoningAkinsapplies equally here. A decision
invalidating the Act would not stop Mason finaefusing each and ery time to include
a project labor agreement in a bid specificatmma public works project. Even so, this
future contingency does ndestroy redressability for the Trades Councils’ claim
challenging the Open Access Act. Inde&kinsdemonstrates that rexfisability does not
require the Trades Councils éstablish that Mason will excise his discretion in any
particular fashion in the future, or thawalidation of the Open Access Act will increase
measurably the likelihood of their securingraject labor agreement requirement in a bid
specification on a public works project. Ratliteg Trades Councils ad only show that

they are able and ready teek the opportunity toegotiate a project labor agreement for

2 Although these statements were made spelijfizathe context of the causation requirement,
the Court applied the identical analysis to the redressability queskiong 524 U.S. at 25 (“[flor similar
reasons, the courts in this case can ‘redress' ‘injury in fact™).
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a public works project, but an allegedlyconstitutional law prevents them from doing
So.

Right now, inclusion of a project labagreement in a bid specification for a
public works project would bd#legal under the Open Acceést. Eliminating the Open
Access Act is therefore a necaysantecedent to the ultimatelief the Trades Councils
seek — use of project labor agreements ohipulorks projects. Therefore, even if the
Trades Councils cannot show that Admirastr Mason will eveaccept their members’
entreaties to use a project labor agreemeiat joublic works project, it has alleged an
injury that still satisfieshe redressability prong.

C. Redressability and the 2012 Act

As noted above, the Idaho Legislatuesponded to this Court’s December 22,
2011 Decision (Dkt. 67) by entang the 2012 Act, a statutelsstantially identical to the
Open Access Act. Mason claims that tiesv legislation constitutes “an insuperable
obstacle to a ripe controversy” in this case¢si“the asserted injuip-fact will continue
through the operation of andependent statuteDefs.’Mem, pp. 16-17, Dkt. 106-1.

This argument fails because of twolkestablished principles. First, standing
depends on the facts “as they existhattime the complaint was filed_ujan, 504 U.S.
at 569 n. 4. When the Trades Councilsdfithis lawsuit in May2011, the 2012 Act did
not yet exist. Thus, the Courad the power to prevent theatles Councilsinjury at the
time the complaint was filed, and the 2012 &erefore has no beag on redressability.

See, e.g., ACLU v. Loma&71 F.3d 1010, 10156 (9th Cir. 2006).
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Second, even if the Court had reasondnsider the 2012 Act, it would not
completely foreclose redressability becauseTrades Councils do nbave to surmount
every obstacle simultaneousliprahim v. Dep’t of Homeland Se669 F.3d 983, 993
(9th Cir. 2006) illustrates this principle. lorahim, the plaintiff sought to have her name
removed from a “No-Fly” List, so she could visit the United States. The government
argued, however, that removing her name from the “No-Fly” List would not redress her
injury because her ilare to obtain a visa served asiadependent bar to her traveling to
the United States. Rejectitige government’s argument, the Ninth Circuit acknowledged
that obtaining a visaould stand as a potential obstacléhe plaintiff's entry into the
United States but held thisddnot completely foreclose rezfisability: “Plaintiff is not
required to solve all roadblocks simultaneoustyl is entitled to tadd& one roadblock at
a time.”Id.

Likewise, the Trades Councils nemot simultaneously faple every obstacle
impeding their ability to negotiate projecbt@ agreements for publworks projects.

The Trades Councils may seekctmallenge the 2012 Act in alssequent lawsuit. But, in
the meantime, the existence of the 2012 daets not completely foreclose redressability
with respect to the 2011@p Access Act, and the Tregl Councils are entitled to

continue their challenge to the 2011 Act.

D. Redressability and S#ion 44-2013(3)
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Defendants’ final argument regarding 1£&44-2013(3) of the Open Access Act —
the subsection of the OAA that prohibits ingoration of pre-determined wage and fringe
benefit rates in bid specifications for ntaderally funded public works projects — is
equally unavailing. Defendants argue thatThedes Councils do not challenge section
44-2013(3), and because project labor agregsrtgpically contain pre-determined wage
and fringe benefits, invalidation of theopect labor agreement prohibition will not
redress the Trades Councilsjury. But the Trads Councils challenge every subsection
of the Open Access Act, including theeptetermined wage and fringe benefit
prohibition. Because this argemt by Mason is premised omasreading of the Trades
Councils’ Complaint, it doesot affect redressability.

3. Motion to Dismiss the City of Boise

The City of Boise argues that the claiagainst it should be dismissed because the
Trades Councils cannot establish that theigakkeinjury is traceabl® the actions of the
City. “To show causation, éhplaintiff must demonstratecausal connection between
the injury and the conduct complained of-itjery has to be faly traceable to the
challenged action of the defendant, and netr#sult of the independent action of some
third party not before the courtSalmon Spawning & Recoveiliance v. Gutierrez
545 F.3d 1220, 1227 (9th Cir. 2008).

The Trades Councils, however, do not attetoassert a direct cause of action
against the City and do not seek any affinm@atelief directly fron the City. Instead,

they have named the City as a party beeatley claim, joinder is necessary under
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Federal Rule of Civil Procedure 19(a)(1) for the “sole purpose” of effecting complete
relief between the parties. The Trades Cdariear that political subdivisions that
choose to use a project labor agreement juubéic works project will face exposure to
substantial liability because nothing will pregé “interested parties” under section 44-
2013(5) from initiating state court actionsanforce the OAA, as state courts are not
automatically bound bthe judgments of federal districourts. The Trades Councils
therefore seek to ensure thia¢ City is bound by any fute judgment invalidating the
Open Access Act. Otherwisiiae Trades Councils arguegy will “continue to be
injured by the chilling effect of the OAA on theibility to exercise their Section 7 right
to attempt to convince political subdivisiotasuse [project labor agreements] on their
major public works projectsPIs’ Respat 9, Dkt. 113.

A party “can be joined under Rule 19 in arde subject it, under principles of res
judicata, to the ‘minor and ancillary’ effeai§a judgment” — eveif no present party has
a viable cause of action against the party to be joia#OC v. Peabody W. Coal Co
610 F.3d 1070, 1079 (9th Cir.201®e@body I) (citing Gen. Bldg. Contractors Ass'n,
Inc. v. Pennsylvaniad58 U.S. 375399 (1982)). I'EEOC v. Peabody Western Coal Co.
400 F.3d 774 (9th Cir. 2005), a puesor to the Court’s decision Feabody I) the Ninth
Circuit considered whether the Navajo Natigas a necessary party to an EEOC action
brought against Peabody undétle VII, challenging discrimmatory hiring provisions in
coal-mining leases executed betwéaabody and tHéavajo Nationld. at 776. The

Peabodycourt held that, although the EEOGIh# cause of action against the Navajo
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Nation, it was a necessary party under Rifiga) because to hotitherwise would permit
the Navajo Nation to collaterally attackyainjunctive relief ordered by the could. at
780.

Peabodyepresents “a narrow exceptitmthe causation and traceability
requirements of Article 11l standingHartmann v. Califonia Dept. of Corrections and
Rehabilitation 707 F.3d 1114 (9th Cir. 2013). Anhis case does not warrant the
application of this narrow exception. feabodythe Navajo Nation was a party to the
allegedly unlawful lease agreement; thus, tlveae a very real possibility that the Navajo
Nation would attack the injunction. In thease, by contrast, tip@ssibility that some
third party might sue the Citipr entering into a proje¢abor agreement if the Open
Access Act were declared unconstitutional isreraote to warrant draing the City into
this lawsuit. Adoption of the Trades Cails’ argument would alsestablish the broad
precedent that any entity or individual afledtoy a decision declaring a state statute
constitutes a necessary party. Because theesr@duncils lack stanaly with respect to
the City of Boise, the Court will dmiss the City from this action.

ORDER

IT ISORDERED that:

1. Defendants Lawrence G. \&@en and Tim Mason’s Motion to Dismiss First

Amended Complaint for Lack of Subjedatter Jurisdiction (Dkt. 106) is

DENIED.
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2. DefendanCity of Boise’s Motionto Dismis Pursuantd F.R.C.P12(b)(1) Okt.

110) is GRANTED.

-TATEg
S o
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DATED: July15, 2014

B. Lylan Wirmill
Chief Judge
United State®istrict Caurt




