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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

IDAHO BUILDING AND Case No. 1:11-cv-00253-BLW
CONSTRUCTION TRADES COUNCIL,

BUILDING AND CONSTRUCTION ORDER
TRADES COUNCIL, AFL-CIO,
Plaintiffs,
V.

LAWRENCE G. WASDEN, in his
official Capacity as ATTORNEY
GENERAL FOR THE STATE OF
IDAHO,

Defendant.

INTRODUCTION

The Court has before it a motion foriadicative ruling under Federal Rule of
Civil Procedure 62.1 filed by Rintiffs Idaho Building and Gustruction Trades Council,
AFL-CIO and the Southwest Idaho BuildingdaConstruction TradeSouncil, AFL-CIO
(Dkt. 88).0Order, Dkt. 67. The Trades @acils seek an indicativeiling either that Tim
Mason, in his capacity as Adnistrator, Division of Publi®Vorks, Idaho Department of
Administration, may be joined as additibdafendant under Federal Rule of Civil

Procedure 21, or find that suamotion raises substantistues. For the reasons set
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forth below, the Court finds that a motitmjoin Mason as a defendant would raise
substantial issues.
BACKGROUND

On December 22, 2011this Court held that the National Labor Relations Act
preempts the 2011 Idaho Open Access tokRMat, Idaho Code§ 44-2013, and the
Fairness in Contracting Act, Idaho C&d#4-2012, and accordingly enjoined
enforcement of those two laws. As a #ireld matter, the Court rejected Wasden’s
argument that he was not a proper defendant undé&xtRarte Youngloctrine, and that
the Trades Councilsdi&ed Atrticle 11l standing becauseette was no injury-in-fact. This
Court found that the @urt had proper jurisdicin under the doctrine &x Parte Young
over Wasden and that the Trades Courmald standing because the Attorney General
had a causal connection to the enforcement of the Right-to-WorlkOAdtr, Dkt. 67.

Wasden appealed to the Ninth Circuiidais appeal is currently pending in the
U.S. Court of Appeals for the Ninth Circais Case No. 12-3505lh the meantime, the
Idaho Legislature amended section 44-200&ho Code, excluding from its enforcement
provisions both the Open Access Act andRaeness in Contracting Act, but otherwise
leaving intact the substantive provisionglafse statutes and the bases for the Trades
Councils’ challenge.

In his opening brief to the Ninth Circulfyasden argues, in part, that the Idaho
Legislature’s 2012 amendments to the statatessue removed jurisdiction over Wasden

under theEx Parte Youngloctrine, thereby mooting the cause of actidet.’s Respat
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2-3, Dkt. 92. In response to the statytamendments and the Wasden’s argument, the
Trades Councils now seek an indicatiuéng allowing them tqgoin Mason as a
defendant to ensure thaetkull appeal can proceellls.’ Brief at 4,8, Dkt. 88-1.

In opposition to the present motionttérney General Wasden argues: (1) the
Trades Councils’ Rule 62.1 motion doeg satisfy any subparagraph of Rule 60(b),
which he claims is "the threshold predictie[the Trades Couils’] motion to join
Administrator Mason as a defendab®f. Respat 5, Dkt. 92; and (2) Mason is not a
proper defendant because the Trades Coucaiiaot establish that his actions in his
official capacity will cause thenmjury-in-fact and, therefore, their claim "founders on
standing and ripeness shoalsl."at 9-18.

ANALYSIS
1. Federal Ruleof Civil Procedure 62.1

“The filing of a notice of appeal &n event of jurisdictional significance—it
confers jurisdiction on the court of appealsd @ivests the district court of its control
over those aspects of the caseolved in the appeal Griggs v. Provident Consumer
Discount Co, 459 U.S. 56, 58 (1982). Federal RofeCivil Procedure 62.1 offers district
courts several options for action when “adglynmotion is made for relief that the court
lacks authority to grariiecause of an appeal that hasrbdocketed and is pending.” Fed
R. Civ. P. 62.1. Under Rule. 62.1(a), a didtgourt may defer corgeration of or deny
the motion, or it may indicate that it wougdant the motion if the court of appeals

remands for that purpose, or tha tinotion raises a substantial issldeat 62.1(a). Rule

MEMORANDUM DECISION AND ORDER - 3



62.1 operates in conjunction with FeddRalle of Appellate Procedure 12.1, which
provides that if the district court, pursudantRule 62.1(a)(3), statélkat it would either
grant the motion on remand or that the motiosesa substantial issue, the movant must
notify the circuit clerk. Fed. R.App. P. 12.1.

2. Motion to Add a Defendant

The Trades Council is asking this Cotarconsider whether it would allow the
addition of a new defelant, specifically Tim Mason inis capacity as Administrator,
Division of Public Works, Idath Department of Administratiofls.” Briefat 2, Dkt. 88-

1. The Trades Councils setkjoin Mason pursuant to Federal Rule of Civil Procedure
21.

Rule 21 provides that “[p]arties may Bepped or added by order of the court on
motion of any party or of itewn initiative at any stage oféhaction and on such terms as
are just.” Fed.R.Civ.P. 21. Courts hawed relied on Rule 21 to both dismiss and add
parties in order to maintain a justiciable cd¢ewman-Green, Inc. v. Alfonzo-Larrain
490 U.S. 826, 833 (B®). Resort to Rule 21 is appragie where “requiring dismissal
after years of litigation would impose unnecegsmd wasteful burdens on the patrties,
judges, and other litigants wang for judicial attention.”

Here, the Trades Councils seek to &itkon as a safeguaadiainst any potential
procedural impediments to the Ninth Circuttssiew of this Court’s decision. Assuming
Mason is a proper defendatthe practicalities weigh heavily in favor” of a decision to

join Mason as a partfNewman-Green490 U.S. at 837. If thentire suit were dismissed
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as moot, the Trades Counaileuld simply refile their casagainst Mason and submit the
discovery materials in hand, if any. “Thase then would proceed to a preordained
judgment.”ld. The Trades Council “should not bempelled to jump through these
judicial hoops merely for the sake lmfpertechnical jurisdictional purityld.

Wasden argues, however, that the Trades Councils must “satisfy one of the
subparagraphs of Rule 60(b)” before thau@onay reach the Couih& motion to join
Mason as a defendant. The Court disagrees.

First, nothing in the language of Rule.52onfines it to Rule 60(b) motions. To
the contrary, the Advisor@ommittee Notes make clear:Hi§ new rule adopts fany
motion that the district coticannot grant because of a pending appeal the practice that
most courts follow when a party makes a Ri¢b) motion to vacate a judgment that is
pending appeal.” (Emphasis added). Tiie “does not attempt to define the
circumstances in which an appeal limits oredd$ the district court’s authority to act in
the face of a pending apped(d: Rather, it applies only when thesules otherwise
would deprive the districtourt of authority to actd.

Second, Rule 21 specifically allows motidnsadd or drop pées “at any stage in
the action” — including on appe&alifornia Credit Union Leage v. City of Anaheim
190 F.3d 997, 999 (9th Cir. 29)(“[C]ourts have consistdg recognized that appellate
courts can join parties pursudn Rule 21 when a casepsnding on appeal.”). And the
Ninth Circuit has never held that judgmemist be reopened under a Rule 59 or Rule 60

motion before the Court may entertain a Rule 21 moG@ampare Lindauer v. Rogers
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91 F.3d 1355, 1357 (9th Ci@26) (holding that once judgment is entered, motions to
amend under Rule 15(a) can only be enterthihgidgment is repened by a Rule 59 or
Rule 60 motion).

If the Ninth Circuit chooses to remandet@ourt will consider whether Mason is a
proper defendant at that time. But consiulgrappellate courts are allowed to address
motions to add a party underIR21, the Ninth Circuit may elect to retain jurisdiction
and address the issue on the pending appeal rather than remand.

ORDER

IT ISORDERED that Plaintiffs Idaho Buildingand Construction Trades
Council, AFL-CIO and the Southwest IdaBailding and Construction Trades Council,
AFL-CIO’s motion for an indicative rulingnder Federal Rule of Civil Procedure 62.1
(Dkt. 88) is GRANTED. The Qatissues an indicative ralj under Rule 62.1 regarding
the motion to add Mason as deledant, finding that the main raises substantial issues.

STATES o DATED: May 1, 2013

-
n

~ B, LynjWinmil
Chief Judge
United States District Court
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