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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

EDWIN M. DEWITT,
Case No. 4:11-cv-00263-BLW

Plaintiff,
MEMORANDUM DECISION AND

V. ORDER
WALGREEN CO., an lllinois corporation
d/b/a WALGREENS, and JOHN or JANE
DOE I-V, unknown individuals,

Defendants.

Before the Court is Plaintiff Edwin MDewitt's Motion to Compel (Dkt. 29).
Defendant Walgreen Co. d/b/a Walgreensmaéns that communications regarding the
creation and revision of a corporate policy, as well as documents referencing those topics,
are protected by the attorneifent privilege and work-ptuct doctrine. The Court
ordered an accelerated briefing schedule, wiiich the parties have complied. Having
thoroughly reviewed the plesd)s and being faimar with the recaod, the Court will

grant in part and deny in part tMotion as more fully expressed below.
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BACKGROUND

Plaintiff Edwin Dewitt worked for Walgeens as the pharmacy manager of its
Ontario, Oregon storeDeWitt Dep24:1-9, Ex. A to Warber®ecl., Dkt. 32-3. Dewitt
follows Kriya Yoga, which teaches thatrhang anotheperson will engeder bad karma
upon reincarnatiorDewitt Dep.75:18-78:25.

In approximately August@?9, Walgreens charged Sherrise Trotz, Walgreens'’
Executive Pharmacy Directéor Midwest Pharmacy Opations, with drafting a new
Immunizer Policy requiring all Walgreens phamsés to become certified immunizers.
Trotz Decl. 2, Dkt. 32-1. According to Ms. 0tz, “the adoption and implementation of
the Immunizer Policy was a top priority for Weeens and was paot a larger initiative
to transform Walgreens from amtity that customers viewed as a place to get their
prescriptions filled, to a partné their overall health careld.

Ms. Trotz worked primarily with Marty Sistak, a senior in-house attorney in
Walgreens’ Employee Relations depaent, on the drafting, revision and
implementation of the Immunizer Policyld. { 3. Mr. Szostak and Ms. Trotz also
worked with other lawyersn Employee Relations, the &8 President of Pharmacy
Operations, five other corporate Vice Presits, and the four other Executive Pharmacy
Directors in formulating the policyld.

The original policy became efttive on September 1, 201M@l. 4. Shortly after
the original policy went inteffect, Ms. Trotz began warkg with Mr. Szostak and the

other corporate executives to/ige the policy. That resed policy became effective on
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March 1, 2011. Mr. Szostak then revised thvised policy, which became effective on
June 21, 2011d.

When Walgreens first impiented the policy in Sephber 2010, Dewitt refused
to become a certified immunizer. He alaithat administering an immunization
constitutes doing harm that person, which his religion prohibitSee Complaint
Because Dewitt refused to become aifiedimmunizer, Walgreens demoted Dewitt
from a full-time pharmacy manager to a flogtipharmacist in December 2010. A month
or so later, Dewitt quit workipfor Walgreens because, $&ys, he did not get enough
hours as a floating phaacist. After resigning, Datt filed this action against
Walgreens, alleging discriminah based on religion in violatoof Title VIl of the Civil
Rights Act of 1964, 42 U.S.C. § 2000 etjseHe alleges that Walgreens failed to
accommodate his Kriya Yoga belief by demotimign to a floating pharmacist when he
refused to become a certified immunizer.

On May 30, 2012, Dewitt served a R@&(b)(6) deposition rtece on Walgreens.
The Rule 30(b)(6) deposition notice requedteat Walgreens designate and prepare a
corporate representative to testify about:

1. the drafting of the immunizer policy drits exceptions, including possible
exceptions that were considered butincluded in the final policy; and

2. any exceptions and/or accommodatiomesde under the immunizer policy
company-wide.

In addition, the Rule 30§6) deposition notice requested that Walgreens produce

certain categories of documents & tteposition, including the following:
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1. A copy of any and all drafts of the immunizer policy which were created as
part of the drafting process.

2. A copy of any documentgferencing, considarg or discussing potential
exceptions to the immunizer policy oradyring potential exceptions to the
immunizer policy.

Walgreens designated Ms. Trotz as thdghéens representative. During the
deposition, which took place itlinois at Walgreens’ corporate headquarters, Dewitt’s
counsel asked numerous questions abautteation and revision of the Immunizer
Policy. Walgreens’ counsel objected togh questions pursuantttee attorney-client
privilege and work-product doctrine. Walgreens also refused to produce preliminary
drafts of the Immunizer Policy and documergferencing exceptions to the policy, as
requested in Dewitt’s deposition notice. The parties now ask the Court to determine the
validity of Walgreens’ objections.

DI SCUSSION
1. Communications Regarding |mmunizer Policy and Potential Exceptions

Walgreens seeks to protect Ms. Troz@nmunications with in-house counsel,
Mr. Szostak, about the develment and drafting of the Imumizer Policy, as well as her
communications with in-house counsebabexceptions or accommodations to the
policy.

As the party asserting the privilegee thurden of proof rests squarely with

WalgreensWeil v. Investment/Indicate Research & Manageme®47 F.2d 18, 25 (9th

Cir.1981). The privilege protects communioas between an attorney and her client
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made in confidence for the purposeseturing legal advice from the lawyerS. v.
Chen,99 F.3d 1495, 150@th Cir.1996).

The privilege applies both toformation that the clientrovides to te lawyer for
purposes of obtaining legal advice, as wellcathe advice the attoey furnishes to the
client. To this end, the Supreme Court hasa&xgeld that “the privilege exists to protect
not only the giving of professnal advice those who can act on it but also the giving of
information to the lawyeto enable him to give sound and informed advithjohn,449
U.S. at 390. But the privilege only protedisclosure of communications; it does not
protect disclosure of the underlying evidente.at 395.

In formulating the scope of the privileghe Court must focus on the primary
purpose that justifies the privilege: Peopleché&awyers to guide &m through “thickets
of complex [legal issues], and, to get usefiliae, they have to bable to talk to their
lawyers candidly without fear that what thegy to their own lawyers will be transmitted
to the [opposing parties].Chen 99 F.3d at 1499. Because the privilege impedes the
truth-finding process and must be stricthnstrued, “the privilege should attach only
where extending its protection would fosterretorthright and complete communication
between the attorney and her cliabbut the client's legal dilemniaUnited States v.
ChevronTexaco Corp241 F.Supp.2d 1065, 1070.0NCal. 2002) (emphasis in the
original).

In this case, Walgreens contends thatouse counsel wastimately involved in

all aspects of drafting and revisingetmmunizer Policy, and therefore all
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communications concerning the draftizgd revising of the policy, including
consideration of potential exceptions, muspbeileged. That a person is a lawyer,
however, does not cloak everything shgssar hears with the privilegeChen,99 F.3d at
1501. Indeed, communications betweenanide counsel and corporate representatives,
unlike those between a client and outside selrare not presumed to be made for the
purpose of obtaining legal advic€hevronTexaco Corp241 F.Supp.2d at 1076.
“Corporations may not conduct their busina#fairs in private simply by staffing a
transaction with attorneys.ld. “Because in-house counsel may operate in a purely or
primarily business capacity sonnection with many corporate endeavors,” Walgreens
must make a “clear showingfiat the “speaker” madae communications for the
purpose of obtaining or providing legadvice — rather than business advitzk.

Here, Walgreens has not shown teéa¢ry communication Ms. Trotz had
concerning the Immunizer Policy was for fh@pose of obtaining legal advice. As
discussed above, the mere fact that an attorney is moohe when business matters are
discussed does not render the conversation privileGaen 99 F.3d at 1501. Only the
legal advice given by in-house counsed dime communications directed to in-house
counsel for the purpose of obtaining legal ae\are privileged. “Extending protection to
communications primarily and sufficiently iamated by some oth@urpose would not be
necessary to encourage forthright disclosures by clients to lawyers—so such
communications should not be privilegedd. Therefore, any business concerns

Walgreens personnel discussiedjuding with in-fouse counsel, are not privileged.
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To better illustrate this distinctidmetween potentially privileged and non-
privileged communications, the Court offarfiypothetical conversation as it did in
Adams v. United StateNo. 4:03-cv-00049-BLW 2008 WL 27045533 (D.ldaho July
3, 2008). The team formulating tharhunizer Policy meets with in-house counsel
present, and they discuss possiekceptions to the policyDuring the meeting, the team
discusses business-related reasons for allowimgjecting the exceptions. They also
discuss legal reasons for including a pardceixception. The fact that the team
discussed certain exceptions is not priydd. Also, the business-related reasons
discussed are not privileged. In-house salis legal advice regarding a particular
exception discussed is privileged

Using these hypothetical as guidelinesne@ermissible questions might include:
What business and economic factors did Mstz discuss in formulating and revising
the policy? What exceptions were discugs®/hat were the business and financial
factors, if any, that Ms. Trotz and other corporate personnel considered in formulating the
exceptions to the policy? Coansely, some impermissible questions or topics might
include: What legal advice did counsel providgarding a particular exception? What
language did counsel recomnakin drafting the policy?

In conclusion, the Court finds that (@9nversations between Walgreens personnel
and in-house counsel for the purpose of obtaining legal advice are privileged; and (2)
conversations among Walgreens personnelydicy in-house counsel, regarding factual

matters or business-relateohsiderations in formulatingnd drafting the policy are not
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privileged. If Ms. Trotz, or another corate designee, has infoation of the second,
non-privileged nature, this infomtion must be disclosed.
2. Draftsof Immunizer Policy and Documents Referencing Exceptions

Similar principles apply to DeWitt's doclent requests. The mere fact that in-
counsel reviewed and revised a docuntir@s not necessarily make the documents
privileged or protected by the work-product ttowe. At best, attorney involvement and
the anticipation of attorney review for légagnificance renders the documents requested
by Dewitt dual purposdocuments undén re Grand Jury Subpoend57 F.3d 900, 906
(9th Cir. 2004). The Court will considerst whether the documenare protected as
work-product.

The work-product doctrine, &t forth in Rule 26(b)}3 protects “from discovery
documents and tangible things prepared pgrdy or his represeritae in anticipation of
litigation.” In re Grand Jury Subpoend57 F.3d at 906. The doctrine creates a “zone of
privacy” in which theattorney is encouraged to wrilewn her litigation theories and
strategies without fear & her opponent will unfairly capitalize on her work and
creativity. Hickman v. Taylar329 U.S. 495, 510-11 (194 7But the doctrine does not
protect documents prepared “in the ordinamyrse of business, or pursuant to public
requirements unrelated to litigation, or fither nonlitigation purposes.” Fed.R.Civ.P.
26(b)(3) advisory committee note.

In In re Grand Jury Subpoenthe Ninth Circuit examinethe applicability of the

work-product doctrine to vari@udocuments prepared by amvironmental consultant
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hired by an attorney, who was in turn retained by Ponderosa to advise and defend it in
anticipated litigation with the governmeid. at 905. The con#tant conducted an
investigation to assist thét@arney in preparing a legal f#mse after Ponderosa had been
informed that it was under investigation thye EPA for unlawful transportation and
disposal of hazardous substancks. Shortly thereafter, thefiormation collected by the
consultant was used to answer an EFEERCLA Information Request, a reporting
responsibility independent of the irstggation and anticipated litigatiold. at 905-06.
Two years later, a grand jury investigating Paonda issued a subpoena to the consultant
for the production of all records concernithg disposal of waste material by Ponderosa.
Id. at 906. Ponderosa intervened and mdeaguash the subpoena, contending that the
documents were protected under the work-product doctdne.

The Ninth Circuit noted that some thie documents sought pursuant to the
subpoena had a dual purposee-, they were prepared in &gipation of litigation with
the governmenrdndin compliance with the GECLA Information Requestd. at 907.
However, they were prepared because efahticipation of litigion: “[The attorney]
hired [the consultant] because of Pondai®snpending litigatiomand [the consultant]
conducted his investigation because of thegat. The threat aneted every document
[the consultant] prepared, including tthecuments prepared tomply with the
Information Request....1d. at 908. It was the anticipatiaf litigation that prompted the
consultant's work “in the first placeld. at 909. Thus, the Nint@ircuit concluded that

the documents at issue wemtitled to work product protéon because, “taking into
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account the facts surroundingethcreation, their litigatiopurpose so permeate[d] any
non-litigation purpose that the/o purposes [could npbe discretely separated from the
factual nexus as a wholdd. at 910.
A. Preliminary Drafts of Immunizer Policy and Revised | mmunizer Policy

Walgreens has refused to produce prelanyrdrafts of the Immunizer Policy,
arguing that Mr. Szostak’s drafigere prepared because oé fbrospect of litigation. The
Court does not agree.

First, Walgreens has failed to show mtran a remote possiity of litigation at
the time the policy was drafd. Walgreens citégalve Corp. v. Siea Entertainment
Inc., 2004 WL 3780346, *4 (W.DWash December 6, 2004) for the proposition that the
Ninth Circuit has adopted a “broad test &igibility for work-product protection.”
Def.’s Br.at 5, Dkt. 37. The Court agrees with this general proposition. However, unlike
in Valve Corp, which involved documents preparaa part, in anticipation of pending
litigation, in this case no litigeon was pending, or even imminent, when the Immunizer
Policy drafts were prepared.he work product rule doe®t come into play merely
because there is a remote mest of future litigation.Fox v. California Sierra Fin.
Servs.120 F.R.D. 520, 524 (N.Dal. 1988). Here, the prospect of litigation was too
remote for work produdmmunity to attach to the preliminary drafts.

Even assuming that litigation regardithe policy was more than remote,
however, Walgreens has also failed to nisdburden of showing that the preliminary

drafts were preparduaecause athe prospect of litigation. Asoted above, at most, the
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drafts served a dual-purpose, i.e., a busipagsose and a legal purpose. Given the dual
purpose of the drafts of the Immunizer Pglithe question for the Court is whether,
under the totality of the circunasices, it can be fairly saildat the drafts were created
becausditigation was anticipated—-e., whether the drafts would not have been created
in substantially similar form but for the nefedt legal advice or the prospect of litigation.
Unlike the investigation documentslimre Grand Jury Subpoenthe drafts of
the Immunizer Policy were not preparedhe first place becaasof impending litigation
or solely to obtain legal advice. The drafts were prepared in an effort by Walgreens to
formulate a corporate policy being implemehter business reasons, i.e., “to transform
Walgreens from an entityat customers viewed asmarily a place to get their
prescriptions filled, to a partner in their overall health careotz Decl.J 2, Dkt. 32-1.
Drafting corporate policies, even if performieg an attorney, is part of a company’s
ordinary course of business. The draftaild have been createvhether litigation had
been anticipated or noCf. United States v. Adimab34 F.3d 1194, 1204 (2d Cir. 1998)
(asking whether document wouldveabeen prepared in ordiyacourse of restructuring
or whether it would not have been prepdbetifor anticipatiorof litigation over the
restructuring).
By serving an independent business purptieedrafts stand in contrast to the
investigatory documents at issudmre Grand Jury Subpoendhe drafts are more akin
to the accountant's records falinot to be protected ldnited States v. Frederick82

F.3d 496 (7th Cir.1999), a caseadlissed by the Ninth Circuit in re Grand Jury
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Subpoena.ln Frederick,the documents at issue were used in preparation of tax returns
andfor use in litigation. The Nitit Circuit explained that, iRrederick,“[a]lthough

clients were under investigation, work product protection was ultimately inappropriate
because tax return preparatisra readily separate purpdsem litigation preparation....”

In re Grand Jury Subpoen857 F.3d at 909. In the case at bar, the drafts of the
Immunizer Policy has a readily separablepmge from litigation. At bottom, it cannot be
fairly said that the drafts were createdhs first place in anticipation of litigation and are
therefore not work product.

Such preliminary drafts may be peoted by the attorney-client privilege,
however. Preliminary drafts of corporatecdment are often protex by attorney-client
privilege because they may reflect not orlgrt confidences, but also legal advice and
opinions of attorneys, all of which is peated by the attorneytent privilege. For
example, if the drafts contain a notationnfreaounsel directing corporate personnel to
modify or omit language for legal reasons, tt@nmunication would be protected. Or if
counsel makes revisions to the languagddgal reasons, this would be a protected
communication.

On the other hand, if a particular drafsfjwontains revisions or notations by a
corporate employee concerning purely factaatters, this would not be privileged.

Such a communication, consisting of fa¢tadéormation, would not call for a legal
opinion or analysis. Another exampleaohon-privileged communication might be an

employee’s comment that a particular exm@pshould not be included because it would
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be too expensive. Of course, if in-hoeseinsel responded that the exception must be
included for legal reasons, this communicatwould be privileged. Thus, Walgreens
should go through the drafts to deterenwhether they contain privileged
communications with the guitiees set forth in this desion and redact any privileged
information.

B. Documents Referencing, Discussing, or Analyzing Exceptions to the Policy

Likewise, the limited workproduct immunity doesot extend to documents
referencing exceptions to the Immunizeti®o The burden of proof rests with
Walgreens, the party asserting the work patdioctrine, to demonstrate that documents
referencing potential exceptions were @negal in anticipation of litigationLandof,591
F.2d at 38. As already discussed, sintpdgause in-house counsel drafts a document
does not automatically make it work prodube document must be prepared because of
an actual or impending litigatiorin re Grand JurySubpoena, 357 F.3d at 906. As with
the preliminary drafts of the policy, Walgreelnas not met this burden of showing any of
the requested documents were prepared becdtise prospect of an actual or impending
litigation.

However, if a document referencing a potdregiception contains legal advice or
confidential communications &n attorney for the purposé obtaining legal advice,
those documents are privileged. As nadedve, the Court does not believe which
exceptions were considered is protectdédrimation. Yet, the Court can certainly

envision an email or memorandum froouasel advising Walgreens personnel on the
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legal justifications for allowing or omitting a itain exception. A daument such as this
would be privileged; but ondiscussing purely business cont®relating to a particular
exception would not.
ORDER
In accordance with the Memorandudecision set forth above,
IT IS HEREBY ORDERED that Plaintiff Edwin M. Dewitt’'s Motion to Compel

(Dkt. 29) is GRANTED in parand DENIED in part.

IT IS FURTHER ORDERED that Walgregrcorporate designee must respond to
guestions about the formulati and revision of the Immuniz®olicy that involve factual
matters or business-relatechumunications or considerations. Walgreens must also
review drafts of the Immunizer Policy addcuments referencing exceptions to the
policy to determine whether they contain at&y-client communications in light of the
parameters set forth in this decision. I€lsulocument containsipileged attorney-client
communications and non-privileged infortoa, Walgreens shall produce redacted
copies of such documents.

DATED: September 4, 2012

United States District Court

MEMORANDUM DECISION & ORDER - 14



