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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

ANDREW J. J. WOLF, Case No. 1:11-cv-00404-EJL
Petitioner, MEMORANDUM DECISION AND
ORDER
V.

BRENT REINKE, Direcor of the Idaho
Department of Correction; and
LAWRENCE WASDEN, Attorney
General;

Respondents.

Pending before the Court is Petitionerddew J. J. Wolf’'s Amended Petition for
Writ of Habeas Corpus (Dkt. 11). The Copreviously dismissall of Petitioner’s
claims, other than Claim 1, as procedurdiéfaulted. (Dkt. 67.) Respondent has filed an
Answer and Brief in Support of Dismiss#lClaim 1. (Dkt. 88.) Petitioner has filed a
Reply, as well as a Motion to SupplementRéply, a Motion for Apointment of Counsel,

and a Motion for Evidentiary Hearing. (Dkt. B, 96). All of these motions are ripe for
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adjudicationt. The Court takes judicial notice tife records from Petitioner’s state court
proceedings, lodged by Respondent on Jgni@r2012 and June 28, 2012. (Dkt. 16, 32.)
SeeFed. R. Evid. 201(b)Dawson v. Mahoney, 451 F.3d 550, 551 (9th Cir. 2006).

Having carefully reviewed the record, including the state court record, the Court
finds that the parties have adequately presented the facts and legal arguments in the briefs
and record and that the decisional proaessld not be significatty aided by oral
argument. Therefore, the Court will decidestimatter on the written motions, briefs and
record without oral argument. D. Idaho L. GR..7.1(d). Accordingly, the Court enters the
following Order dening the only claim remaining ithe Amended Petiin and dismissing
this case with prejudice.

BACKGROUND

The facts underlying Petitioner Wolf's convictions in AdauBty Court are set
forth clearly and accurately Wolf v. Idaho, 266 P.3d 1169 (Idaho Ct. App. 2011), which
Is contained in the record at State’s LadgD-5. “In an online chat room, Wolf solicited
sex from a user named ‘greenmonst&Tmwho [sic] Wolf believed to be a
fifteen-year-old boy. Wolf @anged to meet the boyrfa sexual encounter. Upon his
arrival at the meeting place, Wolf was greeted by police officasivad been posing as
the boy online.” (State’s Lodging D-5 at 1.)

The police obtained a seansfarrant for Petitioner’s coputer on August 20, 2007,

the warrant was set to expire 14 daysraon September 3, 2007. The same day the

! The Court will grant Respondents’ Motion for Extension of Time (Dkt. 101) to file a response to

Petitioner’'s Motion to Supplement his Reply.
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warrant was issued, Petitioner's home was searahédhis computer s&=d. The return of
search warrant was filed the next day, omgidst 21, 2007. (Am. Re Dkt. 11, at 10.)
Though the computer saseized within the time peri@lowed by the warrant, it was not
subjected to a forensic examination until Octahe2007, nearly a month after the warrant
expired. (State's Lodging D-5 at 7-8.) Petitioseounsel did not seek to suppress any of
the evidence foundn the computer.

The forensic examination revealedldipornography on Petitioner’s computer.
Petitioner was charged with enticing childi@rer the internetrad possession of sexually
exploitative material, in violation of IdahCode 88 18-1509A, 18507, and 18-1507A.
Petitioner pleaded guilty to tlieo charges in exchange for the state’s agreement to limit
its sentencing recommendations and to refir@m charging Petitioner as a persistent
violator. (State’s Lodging A-2at 4-14; State’s Lodging B-7.)

In state postconviction proceeding®titioner argued that his counsel was
ineffective for failing to file a motion to supgss the evidence obtainedhe search of the
computer. He argued that (hat the search warrant was sopported by probable cause,
and (2) even if probable cause did exist,@wtober 2, 2007 search of the computer was
unlawful because it was conducted more thadaly$ after the warrant was issued. (State’s
Lodging D-1 & D-4.) The state districburt dismissed Petiiher's postconviction
application, and the Idaho G of Appeals affirmed. (Sta's Lodging D-5.) The Idaho
Supreme Court denied revie(btate’s Lodging D-8.)

Petitioner filed the instant habeas antin August 2011. The Court granted
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Respondent’s motion for partial summargrdissal, denied Petitioner’'s motion for
reconsideration, and set a merits bngfschedule. (Dkt. 67, 86.) Claim 1—the only
remaining claim—is now ripe for adjudication on the merits.
HABEAS CORPUSSTANDARD OF LAW
Federal habeas corpus relief may be gramteclaims adjudicated on the merits in a
state court judgment when the federal courtrieitees that the petdiner “is in custody in
violation of the Constitution daws or treaties of the UnideStates.” 28 U.S.C. § 2254(a).
Under 8§ 2254(d), as amendeaylthe Anti-terrorism and Eft¢ive Death Penalty Act of
1996 (“AEDPA"), federal habeas relief isrther limited to instaces where the state
court’s adjudication of the petitioner’s claim
(1) resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly

established Federal laas determined by the

Supreme Court of the United States; or

(2) resulted in a decision that was based on an

unreasonable determination of the facts in light

of the evidence presemntén the State court

proceeding.
28 U.S.C. § 2254(d). A statewrt need not “give reasobgfore its decision can be
deemed to have been ‘adjudedion the merits’™ under § 2254(djarrington v. Richter,
562 U.S. 86, 100 (2011). A federal habeasrtreviews the state court’s “last reasoned
decision” in determimg whether a petitioner is entitled to religfst v. Nunnemaker, 501

U.S. 797, 804 (1991).

When a party contests the state codeggl conclusions, including application of
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the law to the facts, 8§ 2254(d)(@9verns. That section consisfdwo alternative tests: the
“contrary to” test and the “unreasonable application” test.

Under the first test, a state court’s @emn is “contrary to” clearly established
federal law “if the state court applies a rdl&erent from the governing law set forth in
[the Supreme Court’s] cases, or if it decidesase differently thajthe Supreme Court]

[has] done on a set of materially indistinguishable fa@d/l'v. Cone, 535 U.S. 685, 694
(2002).

Under the second test, ¢atisfy the “unreasonable application” clause of
§ 2254(d)(1) the petitioner must show that the state court—although identifying “the
correct governing legal rule” from Suprei@eurt precedent—nonetheless “unreasonably
applie[d] it to the fad of the particular state prisoner’'s cad&illiams (Terry) v. Taylor,

529 U.S. 362, 407 (2000)Section 2254(d)(1) provides a remedy for instances in which a
state court unreasonably applies [Supreme €precedent; it does not require state courts
to extend that precedent or licenfederal courts to treat tfalure to do so as errothite

v. Woodall, 134 S. Ct. 1697, 1706 (2014).

A federal court cannot grant habeasafesimply because it concludes in its
independent judgment that the decision is iirex or wrong; rather, the state court’s
application of federal law must be ebjively unreasonable to warrant reliebckyer v.
Andrade, 538 U.S. 63, 75 (2003Bell, 535 U.S. at 694. If there is any possibility that
fairminded jurists could disagrea the correctness of the state court’s decision, then relief

is not warranted under 8 2254(d)(R)chter, 562 U.S. at 102. The Supreme Court
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emphasized that “even a strong case for rdibefls not mean the state court’s contrary
conclusion was unreasonabl&d’ (internal citation omitted).

Though the source of clearly establigtiederal law must come from the holdings
of the United States Supreme Court, cirpunécedent may be persuasive authority for
determining whether a state court decisioansinreasonable application of Supreme
Court precedenDuhaime v. Ducharme, 200 F.3d 597, 600-0Bth Cir. 1999). However,
circuit law may not be useddtrefine or sharpen a general principle of Supreme Court
jurisprudence into a specific legal ruteat th[e] Court has not announcelflarshall v.
Rodgers, 133 S. Ct. 1446, 1450 (2013).

As to the facts, the United States Supreme Court has clarified “that review under §
2254(d)(1) is limited to the record that was before the statd that adjudicated the claim
on the merits.’Cullen v. Pinholster, 131 S. Ct. 1388, 1398@{21). This means that
evidence not presentedttee state court may not be introédoon federal habeas review if
a claim was adjudicated on the meritsiate court and if the underlying factual
determination of the state court was not unreason&sd/urray v. Schriro, 745 F.3d
984, 999 (9th Cir. 2014).

When a petitioner contests the reasonableness of the state court’s factual
determinations, a federal court must undertake a § 2254(d)(2) anatysis.eligible for
relief under 8 2254(d)(2), the petitioner must stibat the state court decision was “based
on an unreasonable determinatafrthe facts in light of the édence presented in the State

court proceeding.” The United States SupeeBourt has admonished that a “state-court
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factual determination is noinreasonable merely because tbderal habeas court would
have reached a different cdmsion in the first instanceWood v. Allen, 130 S. Ct. 841,
849 (2010).

The United States Court of Appeals for Miath Circuit has identified five types of
unreasonable factual determinations that résutt procedural flaws that occurred in state
court proceedings: (1) when state courtsttainake a finding of fact; (2) when courts
mistakenly make factual findings undeetWwrong legal standard; (3) when “the
fact-finding process itself is defective,” such as when a staté ‘toakes evidentiary
findings without holding a hearing”; (4) whenuwts “plainly misapprednd or misstate the
record in making their findings, and thesapprehension goes to a material factual issue
that is central to petitioner’s claim”; or)(&hen “the state court has before it, yet
apparently ignores, evidenttet supports petitioner’s claimraylor v. Maddox, 366 F.3d.
992, 1000-01 (9th Cir. 2004). Satourt findings of fact are presumed to be correct, and
the petitioner has the burden of rebutting fresumption by clear and convincing
evidence. 28 U.&.. § 2254(e)(1).

If the state appellate court did not decideroperly-asserted federal claim, if the
state court’s factual findingae unreasonable under 8 2254(d)(2), or if an adequate excuse
for the procedural default of a claim exjdtsen § 2254(d)(1) does not apply, and the
federal district court reviews the claim de novotlev. Morgan, 313 F.3d 1160, 1167 (9th
Cir. 2002). In such a case,iaghe pre-AEDPA era, a distticourt can draw from both

United States Supreme Coand well as circuit precent, limited only by the
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non-retroactivity rule offeague v. Lane, 489 U.S. 288 (1989).

Under de novo review, if the factual fimdis of the state court are not unreasonable,
the Court must apply the presumption of ectness found in 28 B.C. § 2254(e)(1) to
any facts found by the state couRgtle, 313 F.3d at 1167. Contrarily, if a state court
factual determination is unreasonable, dhédre are no state court factual findings, the
federal court is not limited by § 2254(d)(1). Raththe federal district court may consider
evidence outside thetate court record, except to theest that § 2254(e)(2) might apply.
Murray v. Schriro, 745 F.3d 984, 100(®th Cir. 2014).

PENDING MOTIONS FILED BY PETITIONER

1. Motion for Appointment of Counsel

Petitioner has filed a Motion for Appointmesf Counsel. There is no constitutional
right to counsel in a habeas corpus acti@sieman v. Thompson, 501 U.S. 722, 755
(1991). A habeas petitioner has ghtito counsel, as providéy rule, if an evidentiary
hearing is required in his casgee Rule 8(c) of the Rules Governing Section 2254 Cases.
In addition, the Court may exercise its detmn to appoint cowsel for an indigent
petitioner in any case where required by ithterests of justice. 28 U.S.§£2254(h); 18
U.S.C.§ 3006A(a)(2)(B). Whether emsel should be appointéarns on the petition&r
ability to articulate his claimi light of the canplexity of the legal issues and his
likelihood of success on the merie Weygandt v. Look, 718 F.2d 952, 954 (9th Cir.
1983) (per curiam).

As explained below, Petitioner canrsnicceed on the merits of Claim 1.
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Additionally, the issues involved with tliesolution of Claim 1 are not complex.
Therefore, the Court will presently denytitener’s Motion for Appointment of Counsel.
2. Motion for Evidentiary Hearing and Motion to Supplement Reply

Because the state courts adjudicated Claim 1 on the merits, no additional evidence
may be considered by this CouPtnholster, 131 S. Ct. at 1398 (“[R]eview under §
2254(d)(1) is limited to theecord that was before the statairt that adjudicated the claim
on the merits.”). Therefore, the Court shaleny Petitioner’s Motion for Evidentiary
Hearing on Claim 1, as wedk his Motion to Supplemehts Reply with additional
evidence.

PETITIONER IS NOT ENTITLE D TO RELIEF ON CLAIM 1

1. Clearly-EstablishedSupreme Court Precedent

The Sixth Amendment to the United &&iConstitutiomprovides that a criminal
defendant has a right to theasffive assistance of counsehis defense. The standard for
ineffective assistance of cowlislaims was identified itrickland v. Washington, 466
U.S. 668 (1984). A petitioner asserting ineffee assistance of counsel must show that (1)
“counsel made errors so serious that ceunss not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Ameswri and (2) thosereors “deprive[d] the
defendant of a fair trial, mial whose result is reliableld. at 687.

Whether an attorney’s performance was deficient is judged against an objective
standard of reasonablenesk. at 687-88. A reviewing court’s inquiry into the

“reasonableness” of counsel’s actionast not rely on hindsight:
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Judicial scrutiny of counsel’s performance must be highly
deferential. It is all too tempting for a defendant to
second-guess counsel’s assistaaiter conviction or adverse
sentence, and it is all too easy for a court, examining counsel’'s
defense after it has proved unsessful, to conclude that a
particular act or omission of aasel was unreasonable. A fair
assessment of attorney perforroamequires that every effort
be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstancescotunsel’s challenged conduct,
and to evaluate the conductrinacounsel’s perspective at the
time. Because of the diffities inherent in making the
evaluation, a court must indyd a strong presumption that
counsel’s conduct fallwithin the wide range of reasonable
professional assistance; thattlse defendant must overcome
the presumption that, under thiecumstances, the challenged
action might be consideredwsd trial strategy. There are
countless ways to provide efta@ assistance in any given
case. Even the best crimirddfense attorneys would not
defend a particular client in the same way.

Id. at 689 (internal citationand quotation marks omitted).

Strategic decisions, such as the choica défense, “are virally unchallengeable”
if “made after thorough investigation ofteand facts relevant to plausible options.”
Srickland, 466 U.S. at 690. Moreover, an ateyrwho decides not to investigate a
potential defense theory is noteffective so long athe decision to fogo investigation is
itself objectively reasonable:

[S]trategic choices made aftestethan complete investigation
are reasonable precisely to the extent that reasonable
professional judgments support the limitations on
investigation. In other words, counsel has a duty to make
reasonable investigations or tokea reasonable decision that
makes particular investigations unnecessary. In any
ineffectiveness case, a parti@utlecision not to investigate

must be directly assessed for reasonableness in all the
circumstances, applying a hgaweasure of deference to
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counsel’s judgments.
Id. at 690-91.

If a petitioner shows that counsel’s perforroamvas deficient, the next step is the
prejudice analysis. “An error by counselgeuf professionallyinreasonable, does not
warrant setting aside the judgment of a crimprakeeding if the errdhad no effect on the
judgment.”Strickland, 466 U.S. at 691. To satisfige prejudice standard, a petitioner
“must show that there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceegiwould have ben different.”ld. at 694. As th&rickland
Court instructed:

In making this determination, a court hearing an
ineffectiveness claim must consitthe totality of the evidence
before the judge or jury. Some of the factual findings will have
been unaffected by the erroradaactual findings that were
affected will have been affect@udifferent ways. Some errors
will have had a pervasive effemn the inferences to be drawn
from the evidence, altering the entire evidentiary picture, and
some will have had an isolatedvial effect. Moreover, a
verdict or conclusion only weaklupported by the record is
more likely to have been affeed by errors than one with
overwhelming record support. Kiag the unaffected findings

as a given, and taking due accoohthe effect of the errors on
the remaining findings, a court making the prejudice inquiry
must ask if the defendant has met the burden of showing that
the decision reached wouldasonably likely have been
different absent the errors.

Id. at 695-96. To constitutérickland prejudice, “[t]he likelihood of a different result must
be substantial, not just conceivablBithter, 562 U.S. at 112.

To show prejudice based on deficient perfance of counsel in a case where, as
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here, the petitioner pleadedilgy the petitioner “must show that there is a reasonable
probability that, but focounsel’s errors, he would notweapleaded guiltand would have
insisted on going to trial Mill v. Lockhart, 474 U.S. 52, 59 (1985Further, to demonstrate
actual prejudice when the ineffea assistance claim is basedamunsel’s failure to file a
motion to suppress evidenoa Fourth Amendment grousgthe petitioner “must also
prove that his Fourth Amendment clainmeritorious and that there is a reasonable
probability that the verdict wdd have been different abgehe excludable evidence.”
Kimmelman v. Morrison, 477 U.S. 365, 375 (1986).

The Fourth Amendment “requires, as agral matter, that police procure a warrant
before searching or seizing propertyrited Satesv. Ewing, 638 F.3d 1226, 1231 (9th
Cir. 2011). A search warrant must be suppabegdrobable cause. In determining whether
probable cause exists, a revieg/court must consider thetédity of the circumstances set
forth in the warrant affidavitllinoisv. Gates, 462 U.S. 213, 230-31.983). “The relevant
inquiry underGates is whether in light of all the citonstances set forth in the affidavit,
there is a fair probability that contrabandeerdence of a crimwill be found in a
particular place.United Satesv. DelLeon, 979 F.2d 761,64 (9th Cir. 1992).

When evaluating a claim of ineffectivesastance of counsel in a federal habeas
proceeding under § 2254(d)(1)etourt’s review of that aim is “doublydeferential.”

Pinholster, 131 S. Ct. at 1403.
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2. The Decision of the Idaho Court oAppeals—That Pettioner Could Not
Establish Strickland Prejudice—Was Not Unreasonable

In affirming the dismissal of Petitionep®stconviction petitiorthe Idaho Court of
Appeals correctly cite@rickland as the governing preceddat Petitioner’s ineffective
assistance claim. (State’sdging D-5 at 3.) Thus, the dsion was not “contrary to”
clearly-established Supreme Court I&ee Bell, 535 U.S. 685, 69@002); 28 U.S.C.

§ 2254(d)(1). The question remains whethat ttecision was based on an “unreasonable
application” of Supreme Court precedent ofamreasonable deternation of the facts.”
See 28 U.S.C. § 2254(d)(1) & (2).

A. The Search Warrant Was Supported by Probable Cause

The state court first concluded that search warrant for Petitioner’'s computer was
supported by probable cause and that, thezefomotion to suppress would not have been
granted on that basidd( at 4-6.) The Court of Appeals relied on the warrant affidavit,
which provided as follows:

Your affiant knows from his experience and training
thatadults who engage in sexual activitieswith minor children
often collect and save child pornography. The Internet is a
prime source for these typesmttures and videos. Your
affiant knows thatmages and videos, which are stored on

computers, can be recovered during the course of a Forensic
examination.

An expert in the forensiexamination of computers]
advised your affiant that dumg his examination of the
computer that he iskely to find a partial record of chats that
the user of the computer has engaged in. The examination will
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likely find other records that identify the user of the computer.
The evidence isaeded to help prove tlieiminal case against
[Petitioner].

(Id. at 5-6 (emphasis added).)

Petitioner has not established that thehtal Court of Appealgiecision rejecting
Petitioner’s ineffective assistance claim widispect to his probable cause argument was
based on an unreasonable application ofrlglesstablished Supreme Court precedent or
on an unreasonable determination of the facts.

In determining that a motion to suppressuld have been dezd with respect to
Petitioner’s probable cause argument, thédd&upreme Court reasdoya considered the
totality of the circumstances presentethi@ warrant affidavit, as instructed Gates. The
warrant affidavit was authored by the peliofficer who conducted the undercover
operation that led to Petitioner’s arrestlavho had both traininfpr, and relevant
experience from, investigating child sexxmes. The affidavit contained specific
guotations from the online chat in which Petiter explicitly solicited a person, whom he
believed to be a 15-year-old boy, to havewék him. The affidavit also explained that
Petitioner had admitted engaging in the online tloan the very computer that was seized
and later searched pursuant to the warréthtaf 5.) Under théotality of these
circumstances, the Court concludes thatstwrch warrant was supported by probable

cause and that the Idaho Court of Appedégision does not allofer habeas relief under

AEDPA on that basis.
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B. The Delay in Searching the Computer Did Not Violate the Fourth
Amendment or Idaho State Law

With respect to Petitionerdaim that counselas ineffective for failing to argue
that the delay in the computer search wasonstitutional, the Idaho Court of Appeals
noted that “the Fourth Amendment itsdtfes not contain requirements about when a
search or seizure must occur or the duratidhe search, [although] unreasonable delay in
the execution of a warrant that resultaitapse of probable cause will invalidate a
warrant.” (State’s Lodging D-5 at 6-7.) &ltourt was correct—the Fourth Amendment
does not contain a timing requirementtioe execution of search warrants.

The Idaho Court of Appeals also notedttldaho law, as opposed to the Fourth
Amendmentdoes impose a 14-day time limitation for search warrants.at 6.) Whether
a violation of the 14-day limitation renderadearch invalid was “a matter of first
impression in ldaho.”l@l. at 7.) The court noted that the initial search of Petitioner’'s home
and the seizure of his computer wereged, conducted within the 14-day period. The
court also found that the probable caussugport the warrant did not dissipate between
the seizure of the computer and its sedramally, the court found that the search was
conducted “by an offte forensic technician who hale training and experience to
complete the search” of Petitioner's computht. &t 8.) Reasoning that any motion to
suppress the evidence obtaineahirthe search of the computwvould have been denied,
the court held that defense counsel wasnedtective for failing to file such a motioid.)

This Court has found no clearly-estabégl Supreme Court precedent holding that
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counsel renders ineffective astsince when he or she failsrtmve to suppress evidence
obtained pursuant to a search executed ary@hrafter the warrant expired—particularly
where that search involved aémsic examination of a cquater, which cannot necessarily
be accomplished by qualified personnel wita 14-day time period and which was
actually seized during the appropriate 14-gariod. Petitioner suffed no prejudice by
counsel’s failure to move texclude the evidence undeetiRourth Amendment, because
there is no reasonable probability thatisa motion would hae been grantedee
Srickland, 466 U.S. at 694.

Petitioner also did not suffer prejudice froounsel’s failure tanove to exclude the
evidence under Idaho law, besatthe Idaho Court of Appls—whose interpretation of
state law is binding on thiSourt—determined that arsgich motion would have been
denied.See Bradshaw v. Richey, 546 U.S. 74, 76 (2005) (“[Adtate court’s interpretation
of state law, including one announced on disgaieal of the challenged conviction, binds
a federal court sitting in habeas corpus.”).

Because Petitioner cannot show that ¢khate court of appeals unreasonably
determined that the motion to suppress basetthe search delay would have been denied,

he necessarily cannot shomat the state court’s rejection of his clainSyickland

2 The Court rejects any implication by Respondents that Claim 1 fails because it asserts a violation of
state law. (Answer, Dkt. 88, at 15.) Though Resporsdard correct that violations of state law are not
cognizable in federal habeas proceedings,algument misses the point. Claim 1 dogtsassert an
independent state law violation with respect to the search of the computer. Rather, Claim 1 asserts that
Petitioner’'sSxth Amendment right to effective assistance of counsel was violated because defense counsel

did not argue that the warrant had expired under statellaat is obviously a federal claim, and it fails on

the merits for the reasons stated above—because under state law the evidence would not have been
suppressed—not because it asserts a violation of state law.
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prejudice was unreasonable. Additionally, Petiér has not established that any factual
finding of the state court was unreasonable.
CONCLUSION
Claim 1 of the Amended Petition fads the merits because Petitioner has not
shown a reasonable probability that a motio suppress would have been granted.
Kimmelman, 477 U.S. at 378rickland, 466 U.S. at 694.
Because all of Petitioner’s other habeasnot have already ba dismissed, the
Court will enter judgment in favor of Respomiie and dismiss this case with prejudice.
ORDER
IT IS ORDERED:
1. Petitioner’'s Motion for Appointment dounsel (Dkt. 95) is DENIED.
2. Petitioner’'s Motion for Evidentiariearing (Dkt. 96) is DENIED.
3. Petitioner’'s Motion to SupplemeReply (Dkt. 98) is DENIED.
4, Respondents’ Motion for Extension Bime to file their response to
Petitioner’'s motion to supplemefidkt. 101) is GRANTED.
5. The Amended Petition for Writ of Habeas Corpus (Dkt. 11) is DENIED, and
this entire action is BMISSED with prejudice.
6. The Court does not find its resolutiontbfs habeas matter to be reasonably
debatable, and a certificate of appealability will not isSae28 U.S.C.
8 2253(c); Habeas Rule 11. If Petitioner wishes to appeal, he must file a

timely notice of appeal with the &k of Court. Petitioner may seek a
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certificate of appealability from the NmCircuit by filing a request in that

court.

DATED: May 26, 2015

Wi

war J. Lodge <
Unlted States District Judge
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