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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

RANDOLPH E. BRAKKE, SR.,
Case No. 1:11-cv-00455-LMB
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

IDAHO DEPARTMENT OF
CORRECTIONS, ISCI, BRENT
REINKE, RANDY BLADES, JOHN
HARDISON, CORIZON, TOM
DOLAN, TOM MANWARY, RONA
STIEGER, JAN EPPS, DR. SANDERS
JOSH TUCKETT, MS. LANE, APRIL
DAWSON, DR. DUBOSON, MR.
THOMPSON, DR. GULLICK,
UNKNOW PRISON STAFF 1-10,
UNKNOWN MEDICAL STAFF 1-10,
JOHN DOE, and MARK DOE,

Defendants.

This matter is before the Court on twending motions: 1) Defendants’ Motion
for Judgment on the Pleadings, (Dkt. 3®nd 2) Plaintiff's Motion for Entry of
Contempt (Dkt. 41). Having reviewed the wnittarguments of the parties, as well as the

record in this case, the Court has deteedithat oral argument is unnecessary, and

! Defendants Corizon, Dolan, Manwary, StandeiGKett, Stieger, Dawson, Epps, and Gulick are the
moving defendants. (“Corizon defendants”). However, the remadéfegndants (“IDOC defendants”)
joined the Corizon defendants in seeking dgsal incorporating the Motion for Judgment on the
Pleadings by reference. Accordingly, for the psgmof this Order, unless otherwise noted the word
“defendants” refers to all defendants.
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therefore enters the following Ordefenying Plaintiff's motn, granting defendants’
motion and dismissing Plaiffts Complaint with prejudice.

BACKGROUND

In August 1999, Plaintiff wesentenced to ten to fiflegears imprisonment in the
custody of the Idaho Department of Cotrea (“IDOC”). (Complaint, Dkt. 1 at 9).
Plaintiff was first housed in the Idaho Mexim Security Institution (“IMSI”) for nine
and a half months. (Id. at 12-13) In 200QiRMiff was moved to the Idaho Correction
Center (“ICC"), where he served six and # aars. (Id.) In fall 2006, Plaintiff was
transferred to the ldaho State Correctidnatitution (“ISCI”), where he served the
remainder of his sentence. (Id.). Plaintiffsvaleased on August 26, 2009, where he
remains. (Id.)

Plaintiff claims that “[w]hen he ented prison he suffedefrom no physical
illnesses,” but when havas released on parole his lbacondition had become critical
due in part to the extreme lack of medicate in prison.” (Id.) Sgcifically, in 2004,
Plaintiff was diagnosed with high blood pressand associated headaches. (Id.) After
being transferred to ICC, Plaintiff begarpexencing health issues and “began to send
medical kites for medical attention.” (IdR?)aintiff was ultimately diagnosed with a
cancerous lesion in his mouth, advancedest@nal failure, kidney disease, and

Hepatitis-C, which was apparently contractedrfyihis incarceratiorn(ld.) As a result of

2All parties have consented to the jurisdiction of a ethiStates Magistrate Judge to enter final orders in
this case.See 28 U.S.C. § 636(c) and Fed. R. Civ. P. 73.

M EMORANDUM DECISION AND ORDER - 2



the cancer diagnoses, Plaintiff claims that hes“lost fourteen teeth, [suffered] facial
disfigurement, [and] loss of part of his tongue. (Id.)

Plaintiff claims that he needlesdyffered and continues to suffer from
“excruciating pain from his oral cancer, failingdivfunction, and is also now subject to a
lifelong medical condition of advaed stage kidney diseas#l,from lack of adequate
treatment.” (1d.) Plaintiff claims that “Defeants were negligent performing their ...
duties to provide Plaintiff with adequate aigal care.” (1d.) Plaintiff further makes
claims regarding the grievance and conderm process, alleging that “prison guards
and medical staff on many ostans removed and destroyseveral concern forms and
grievances that Plaintiff filed fanedical assistance....” (Id. at 24.)

Plaintiff makes his claims pursuant toWdZ.C. § 1983, under the First, Fifth,
Sixth, Eighth, and Fourteentimendments to the United&és Constitution. Plaintiff
seeks unspecified injunctive and declaratetief, compensatory damages of $1 million,
and punitive damages of $3million. (Id. at 26.)

Pursuant to Federal Rule of Civil Peslure 12(c), defendants argue that dismissal
of Plaintiffs Complaint is required because lsiaims are barred byeatapplicable statute
of limitations. Memo in Support, Dkt. 39-1).

DISCUSSION

1. Judgment on the Pleadings

It is well-established that Federal RoleCivil Procedure 12(c) is “functionally
identical” to Federal Rule of Civil Procedut2(b)(6) and the same standard of review

applies to motions brmht under either Rul€afasso, U.S exrel. v. General Dynamics
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C4 Systems, Inc., 637 F.3d 1047, 1055 n. 4 (92011). To withstangduch a motion, a
complaint must set forth factuallegations sufficient “to raesa right to relief above the
speculative level.Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). The tenet
that a court “must accept as true all & Hilegations contained in a complaint” does
apply to legal conclusions, howevéd. Likewise, “threadbare recitals of the elements of
a cause of action, supported by mevaclusory statements, do not suffickl!’
(“Although for the purposes @& motion to dismiss we muistke all of the factual
allegations in the complaint as true, we are not bound to accept as true a legal conclusion
couched as a factual allegatipn’A pleading that offers élbels and conclusions” or “a
formulaic recitation of the elements of a cause of action will notido.”

2. Statute of Limitations

According to defendants, all of the actideading to Plaintiff's claims occurred
between August 28,999, the date he was senten@d] August 26, 2009, the date he
was released from custody. Plaintiffefd his federal civil rights complaint on
September 29, 2011, missing the two-y&atute of limitation®n any claim arising
before August 26, 2009.

Plaintiff, however, argues that the statof limitations dichot begin running until
he discovered the extent of his injuries afteiwas released. Plaintiff also argues that his
injuries represent an “ongoing violatiomi the basis that he continues to receive
treatment after his release, including agios biopsy on November 9, 2010. (Brakke
Affidavit, Dkt. 54-3 at 7). Rdintiff further claims that heontinues to receive cancer,

Hepatitus C, and dental treatmentgrirdefendant to the present timed. @t 7-9)
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All of Plaintiff's claims arise under 42 U.S.C. § 1983, which provides a cause of
action to any person who hlasen deprived of rights saedl by the Constitution or laws
of the United States by a person acting underad state law. The statute of limitations
period for filing a civil rights lawsuit under 42.S.C. § 1983 is thstatute of limitations
period applicable to personal injuriesthe state wherthe claim aroséMlson v. Garcia,
471 U.S. 261 (1985). In Idaho, the statutdimaftations governing a personal injury claim
Is two years. Idaho Code § 5-219, Bsskalakisv. FBI, 2011 WL 1900439 at *3 (D.
Idaho 2011).

While the state’s statute bimitations determines ¢htime for filing a claim,
federal law determines when a claim accrigbsott v. City of Union City, 25 F.3d 800,
801-02 (9th Cir. 1994). In Courts that reside¢he Ninth Circuit Court of Appeals, a
claim accrues when the plaintiff &ws, or should know, of thejury that is the basis of
the cause of actioisee Kimesv. Sione, 84 F.3d 1121, 11289 Cir. 1996). Thus, the
statute begins to run once a plaintiff “has kneage of the ‘critical facts’ of his injury,
which are ‘that he has been hundavho has inflicted the injury.’Bibeau v. Pacific
Northwest Research Foundation, 188 F.3d 1105, 1108 (9@ir. 1999). A plaintiff “must
be diligent in discovering theitcal facts,” or his claim wilbe barred if héshould have
known in the exercisef due diligence.'d.

3. Medical Claims

According to the complaintyhen Plaintiff was transferdeto ISCI in the fall of
2006 he began requesting medical attentioraflonown high blood pressure condition.

Later that same year he also sought tneait for a cancerous lesion in his mouth.
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Plaintiff contends that defendants ignohesl requests, which ultimately led to kidney
failure and liver complications. He alslieges that defendantielayed diagnosis and
treatment of Plaintiff’'s Hepatitis-C, and ththe delay in treatment and denial of
aggressive care caused a variety of preveataplries, including facial disfigurement,
loss of several teeth, and part of his tongliee complaint is clear #t the alleged delays
and/or denials of treatment all took plaurér to Plaintiff's release from custody in
August 2009. Itis clear fro the Plaintiff's complaint thate knew of, and was treated
for, his failing kidneys, Hepatiti€ diagnosis, and the canoas lesion prior to leaving
prison on Augst 26, 2009.

Plaintiff alleges in his complaint that dpril 24, 2009, he larned of his kidney
disease was caused by “not being treated pisofe his high blood pressure” and “due
in part to chemotherapy wdh started in Nov 2007."Gomplaint, Dkt. 1 at 18) Plaintiff
further clearly alleges he was “diagnosathvidepatitis-C prior tdeaving prison August
2009.” (d. at 13.) Similarly, it is alleged in ¢hcomplaint that “Plaintiff saw Dr. Gullick
in January 2009 and was juken told of the Hepatitis-C skease.” (Id. at 18) Plaintiff
also clearly alleges that he was diagumbosgh “squamous cell carcinoma of the left
lateral tongue” on July 16, 2007ld. at 15). Further, he makelear in his complaint that
he “had radiation and chemotherapy treattse . . from the end of October 2007 until
around December 2007.” (Id. at 19).

The complaint makes dear that Plaintiff knew, ashould have known, of his

claimed injuriegrior to his release from custody on Aug@s, 2009, at the very latest.
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Liberally construing Plaintiff'sclaims to have accrued ¢imat date provides an August
26, 2011, deadline iwhich to file his 8 1983 claims.

Plaintiff's Complaint wasifed on September 29, 2011, mdhan two years after
his release, over a month beyond the applécatatutory limitations period. As such,
Plaintiff's Eight Amendment claims are tirli&arred as a matter of law. Furthermore,
Plaintiff's Fifth and Fourteeh Amendment claims, whichsad stem from alleged delays
and denials of medical carase time-barred as well.

4. First and Sixth Amendment Claims

Plaintiff claims that defendants violatba First Amendment rights by allegedly
refusing to answer kites anderances while incarcerated. Similarly, Plaintiff argues
that his Sixth Amendmehtights were violated when fésdants tampered with and/or
seized medical documents from Plaintiff’'s ceMll of his allegations concerning the
seizure and destruction of his documehtsyever, arose while he was incarcerated.
Plaintiff's pleadings clearly illstrate that he knew of thealbeged injuries prior to his
release. Accordingly, theseaghs are time barred as well.

5. Tolling

Because Plaintiff constructively fildds federal Complainon September 29,
2011, more than two years after his asle from custody onugust 26, 2009, his
Complaint is subject to dismissal unless hestaow that equitable tolling can be applied.

Whether tolling is available is governed by state law, unless application of state tolling

3 Plaintiff's reference to the Sixth Amendment appears to kerar. Rather, is looks éshe is arguing provisions
of the Fourth Amendment. Considering that the Sixth Adneent has no relevant aggation to Plaintiff's claims,
the undersigned liberally construekintiff's allegations as arising under the Fourth Amendment.
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principles would underminienportant federal policyJohnson v. Ry. Express Agency,
Inc., 421 U.S. 454, 462-65 (1975).

Plaintiff asserts two reasons his Complamnot barred by the gficable two-year
statute of limitations. First, he argues that‘filed his Tort Clainon July 20, 2011, with
the ldaho Secretary of State Ben Ysursé apparently attemptig to comply with
Idaho’s Tort Claims Act.Seel.C. 8§ 6-901. Response, Dkt. 54 at 10). In addition, he
argues that his claims represérontinuing violations” as h&has continued to face new
damages [from his injuries].1d. at 13).

Pursuant to Federal Rule of Civil Prooee 3, “[a] civil adion is commenced by
filing a complaint with the court.” Thus, Phdiff's attempted tortlaim notice sent to
Idaho’s Secretary of State does not todl #pplicable statute of limitation§ee U.S. v.
$80,180in U.S. Currency, 303 F.3d 1182 (9th Cir. 2002).

Plaintiff's second argumetd that his complaint ismely under the continuing
violation doctrine, which “permits a plaintiff to sue for all discriminatory acts that
occurred during the limitations ped, even if the policy or der event giving rise to the
discrimination occurred outsdhe limitations period.Comm. Concerning Cmty.
Improvements v. City of Modesto, 583 F.3d 690, 701 (94@ir. 2009). However, “a
continuing violations occasioned by canual unlawful actsnot by continual ill effects
froman original violation.” Garcia v. Brockway, 526 F.3d 456, 462 (9th Cir. 2008)
(emphasis added) (mtnal quotation marks and alteeam omitted). “[Clurrent effects
alone cannot breathe life into prior, uncharged discrimination; . . . such effects in

themselves have ‘no pe# legal consequenceslgédbetter v. Goodyear Tire & Rubber
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Co., Inc., 550 U.S. 618, 628 (2007) (quotibgited Air Lines, Inc. v. Evans, 431 U.S.
553, 558 (1977))superseded by Lily Ledbetter Fair Pay Act c2009, Pub. L. No. 111-2,
123 Stat. 5 (codified at 42.S.C. 8§ 2000e-5(e)), only as to claims of unlawful
employment practices.

Here, Plaintiff alleges that defendafdaged to provide timely and adequate
medical treatment while he was incarceratéthese alleged acts all took place before
Plaintiff's release from custody, which was maahan two years pnido the filing of the
complaint. Plaintiff alleges no facts to sopiphis claim that any tolling doctrine applies
to the circumstances presented here.

For the foregoing reasons, Plaintiff’'s colapt is time-barred by the applicable
two-year statute of limitation§ee Idaho Code § 5-219nd must be dismissed.

ORDER

It is hereby ORDERED:

1. Defendants’ Motion for Judgment on tRieadings (Dkt. 39) is GRANTED;

2. Plaintiff's Motion for Entry of Catempt (Dkt. 41) is MOOT; and

3. Plaintiffs Complaint (Ixt. 1) is DISMISSED.
DATED: July 17, 2013

Pt /S

Honorable Larry M. Boyle
United States Magistrate Judge
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