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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

STERLING SAVINGS BANK, a

Washington state-chartered bank Case No. 1:11-CV-00524-BLW
Plaintiff, MEMORANDUM DECISION AND
ORDER
V.

THE TURF CORPORATION, an Idaho
corporation; THE TURF COMPANY,
LLC, an Idaho limited liability company
PLEASURE TURF, LLC, an Idaho
limited liability company; THE TURF
COMPANY OF NEVADA, INC., a
Nevada corporation; and L. DARWIN
McKAY, an individual,

Defendants.

INTRODUCTION
Before the Court is Plaintiff Sterlingavings Bank’s Motioffor Partial Summary
Judgment (Dkt. 30) and Sterling’s Motion taiks¢ (Dkt. 36) against the Defendants, The
Turf Corporation, The Tut€ompany, LLC, Pleasure TiuLLC and The Turf Company
of Nevada, Inc. (the “Turf Defendants” oruiif”). For the reasons set forth below, the
Court will grant Sterling’s summary judgmembtion and deny the motion to strike

Turf's response to summary judgment as untimely.
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BACKGROUND

Plaintiff Sterling Savings Bk made four loans totafjpover $3.8 million to the
Turf Defendants.Peterson Aff. at Exs. A, I, O, & Q, Dkt. 30-2. Sterling alleges that the
Turf Defendants failed to repay the loans aged and have been in default since 2010.
Id. at 71 28-29. Sterling and Turf executed different forbearance agreements that
postponed legal action in return forrTa promise to cure their default$d. § 29. But,
according to Sterling, Turf breaeth the forbearance agreerhan well, failing to cure
their default on the four notes$d. 11 30-32. Turf does not dispute Sterling’s
allegations.

LEGAL STANDARD

Summary judgment is appropriate where dypean show that, as to any claim or
defense, “there is no genuine dispute asitoraaterial fact and ¢hmovant is entitled to
judgment as a matter of law.” Fed. R. CivhB(a). One of the principal purposes of the
summary judgment “is to isolate and disposéactually unsupported claims . . ..”
Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986).idt“not a disfavored procedural
shortcut,” but is instead the “principal tpbby which factually isufficient claims or
defenses [can] be isolatedd prevented from going toal with the attendant

unwarranted consumpii of public and pvate resources.’ld. at 327. “[T]he mere

! Turf's response was untimely, and therefSterling has modeto strike Turf’s
response brief. While Turf admits that it nalsénly filed its response late, the Court
would prefer to decide the summary judginertion on its merits rather than strike
Turf's response. Sterling’s motion to strikerfrsiresponse brief is therefore denied.
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existence of some alleged factual dispute betwthe parties will not defeat an otherwise
properly supported motion for summary judgmerfriderson v. Liberty Lobby, Inc., 477
U.S. 242, 247-48 (1986). There mbsta genuine dispute as to amgterial fact — a fact
“that may affect the outcome of the cas&d’ at 248.

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not ke credibility findings.1d. at 255. Direct testimony of the
non-movant must be believed, however implausiblesie v. Grupo ICA, 198 F.3d
1152, 1159 (9th Cir. 8). On the other hand, th@@t is not required to adopt
unreasonable inferences francumstantial evidenceMcLaughlin v. Liu, 849 F.2d
1205, 1208 (9th Cir. 1988).

The Court must be “guided by the sulns$itze evidentiary stadards that apply to
the case.”Liberty Lobby, 477 U.S. at 255. If a clai requires clear and convincing
evidence, the questian summary judgment is whethereasonable jury could conclude
that clear and convincing evadce supports the clainhd.

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material faBtevereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evident® support the nonmoving party’s casairbank v. Wunderman

Cato Johnson, 212 F.3d 528, 532 (B Cir. 2000).
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This shifts the burden tihe non-moving party to pdoice evidence sufficient to
support a jury verdict in her favotd. at 256-57. The non-mawy party must go beyond
the pleadings and show “by her affiatay or by the depositions, answers to
interrogatories, or admissions on file” that a genuine dispute of material fact exists.
Celotex, 477 U.S. at 324.

ANALYSIS

Sterling has submitted the loan documettts forbearance agreements, and the
Affidavit of Glen Peterson, which includesethetails of Turf's defat on the four notes
and breaches of the forbeacaragreements. It alsoexjifies the exact amount Turf
owes, including interest and fees. Mr. Pet@ submitted a second affidavit stating that
the fees charged included appraisal fegmlleounsel fees, and title fees as allowed
under the loan documentsdaforbearance agreementiecond Peterson Aff. 1 6-7.

Here, the undisputed record shatwat the Turf Defendants breached their
contractual obligations to Sterg under the parties' agreents, including the promissory
notes and forbearance agreements. Stediegtitled to enforce its rights under the
promissory notes, just as any party may esg@a@ right which arises due to a breach of
contract. Srius LC v. Erickson, 156 P.3d 539, 542 (2007)Because Turf does not

dispute that it is in default, the Court wglitant Sterling’s motion fosummary judgment.
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ORDER
IT IS ORDERED that:
1. Plaintiff Sterling Savings Bank’s Motidior Partial Summary Judgment (Dkt. 30)
is GRANTED. Sterling shall submit a proposed judgmenAbgust 6, 2012.

2. Sterling’s Motion to Strike (Dkt. 36) is DENIED.

United States District Court
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