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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

GAIL ANN VAN KIRK, Case No. 1:11-cv-00621-BLW-REB

Plaintiff, ORDER

V.

BANK OF AMERICA CORPORATION;
a corporation of unknown origin; BANK
OF AMERICA, N.A. AS SUCCESSOR
TO COUNTRYWIDE HOME LOANS,
INC., a Delaware corporation; BAC
HOME LOANS SERVICING, L.P., a
limited partnership of unknown origin and
a wholly-owned subsidiary of Bank of
America, N.A.; NORTHWEST TRUSTEK
SERVICES, INC., an Idaho Corporation;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEM, INC., a
Delaware corporation; FEDERAL
NATIONAL MORTGAGE
ASSOCIATION, a Federally Chartered
Corporation; and DOES 1-10 as
individuals or entities wh an interest in
the property commonly known as: 11061
West Wagon Pass Street, Boise, ldaho
83709,

Defendants.

On August 15, 2012, United States Magist Judge Ronald E. Bush issued a
Report and Recommendation (Dkt. 18commending that Defendants’ Motion to

Dismiss (Dkt. 4) be grantedny party may challenge a miatrate judge’s proposed

ORDER- 1

Dockets.Justia.com


http://dockets.justia.com/docket/idaho/iddce/1:2011cv00621/28902/
http://docs.justia.com/cases/federal/district-courts/idaho/iddce/1:2011cv00621/28902/34/
http://dockets.justia.com/

recommendation by filing written objections witHwurteen days after being served with
a copy of the Magistrate Judgd&keport and Recommendaticsee 28 U.S.C. §
636(b)(1)(C). The districtaurt must then “make a de novo determination of those
portions of the report or specified prgeal findings or reaomendations to which
objection is made.ld. The district court may acceptjeet, or modify in whole or in

part, the findings and recommendationade by the Magistrate Judde.; see also Fed.

R. Civ. P. 72(b).

Plaintiff filed an objection challeging the Report and Recommendation’s
conclusion that his Complaint be dismissegant. (Dkt. No. 32). Defendants also filed
an objection challenging the Repartd Recommendation’s conclusion that the
Complaint not be dismissed in part. (Dkt. 3Ihe Court has considered the objections
and conducted de novo review of the record. The Qa agrees with Judge Bush’s
conclusions, except for his decision that aBlaintiff's declaratory relief claim, it cannot
be said as a matter of law that Northwest \&lid trustee. The Court will explain below.
l. Plaintiff's Objections

In his Report and Recommendation, JudgstBiecommended dismissal of all of
Plaintiff's claims except one claim for claratory relief. Plaintiff objects to the
recommendation to disng@sny of his claims.

The Court agrees with Judge Bustésommendation to dismiss the FDCPA
claim, the fraud and RICO claims, the breatfiduciary duty claim, and the IIED claim.

Several of these claims barely deserve noantas they are clearly baseless. On the IIED
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claim, Plaintiff has not alleged the typeaainduct which supports an IIED claim. On the
breach of fiduciary duty clainthe defendants did not oweaRitiff such aduty. On the
fraud claim, Plaintiff did not plead with specificas required by the rules. On the RICO
claim, Plaintiff's allegations are, as Judgesh put it, “threadbare at best as to the
particular nature of thalleged fraud or the patteafi racketeering activity.R& R, p. 24
(Dkt. 28).

On the FDCPA claim, Juddgush correctly determindtiat even if Defendants
are debt collectors, which very likely is noetbase, Plaintiff's allegations do not assert a
violation of the FDCPA. Deferaihts did not mislead Plaintif#ith regard to collection of
debt, Northwest had the authority to sell theparty pursuant to the Deed of Trust, and
any other allegations afrongful conduct are without “fagal allegations tethering such
violations to Defendants’ conductd. at 14. Accordingly, Plaintiff's objections are
without merit.
I. Defendants’ Objections

As noted above, in hReport and Recommendation, Judge Bush recommended
dismissal of all of Plaintiff’'laims except one claim for claratory relief. Even as to
that claim, Judge Biln recommended that this Coreject the bulk of Plaintiff's
arguments. However, Judge Bush recommemadédismissing the entire claim because
he questioned whether Northwest was a Malidtee. Judge Bush did not reject the
contention that Northwest wasralid trustee; instead hengply stated that it is not

apparent as a matter of law basgon the record lbere the Court.
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In reaching his recommendation, JudgesiBaorrectly rejected Plaintiff's
argument that because MERS is not a valid beneficiary, isaaaly lacked the ability to
transfer the beneficial interest to BankAgherica (“BOFA”) and, therefore, BOFA also
does not have the authorityappoint Northwest as theustee. MERS is a valid
beneficiary, as explained in section @Zhe Report and Recommendation. Any
argument to the contrary has been rgddiy multiple jurisditons, including the
District of Idaho and the Ninth Circuftee e.g., Cherian v. Countrywide Home Loans,

Inc., 2012 WL 2865979, *4 (D.ldaho{ervantes v. Countrywide Home Loans, Inc., 656
F.3d 1034 (9 Cir. 2011).

Judge Bush therefore correctly reasbtieat as a valid beneficiary, MERS
properly assigned its interest in the Deed ofst to BOFA whichin turn, appropriately
appointed Northwest successarstiee. However, Judge Bush explained that this assumes
that BOFA had the beneficialterest necessary in orderdppoint a successor trustee.
Judge Bush explained that the record is wardle this respect, particularly where the
record appears to reflect that Fannie Ma@tains some interest the Property. See
Exs. D & E to Pl.’'s Compl. (Dkt. 1, Atts. 4 8). The extent of that interest, Judge Bush
noted, or when such an intsteame into focus, is alsmclear. Judge Bush explained
that it may indeed be the case, butbald only conclude that Northweasay be a valid
trustee.

Judge Bush also indicated thatdoeild only conclud¢hat Defendantsiay have

properly recorded title and assignment docusieéncompliance withdaho’s foreclosure
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statutes, but that too is not apparend asatter of law on #record. Judge Bush

explained that on its face, it would se#mat Defendants coplied with Idaho’s

foreclosure statutes by recording the Dekdirust’s assignment, but as with the

guestions surrounding whether flowvest is a valid truste€annie Mae’s role in this

action “muddies the waters” on the issue of whether Defendants ultimately satisfied their
recording obligations.

Considering the record and the myr@darguments thrown at the Court by
Plaintiff, it is no wonder Judge Bush felt retant to make such definitive finding on
these two narrow issues. Thiseispecially true given the fact that counsel did not focus
on them. However, after reviewing Defentambjection, which is essentially a
clarification answering Judge Bush’s questions, and noting that Plaintiff did not respond
to the explanation, the Court concludes thatclaim for declaratory relief should be
dismissed.

As Judge Bush explaineBOFA became the beneficiary when MERS assigned its
interest in the Deed of Trug BOFA. As the trust dedakneficiary, BOFA appointed
Northwest Trustee successor trustee. |dabeCl5-1504(2) gives BEA the authority to
do that, stating that “[t]he trustee may. be replaced by the beneficiary.” I.C. 45-

1504(2).

Moreover, the Ninth Circuit has recentlyidhéhat a deed of trust will only become

unenforceable where the note and deedregparably split when “MERS or the trustee,

as nominal holders of the deeds, are not agents of the len@emghtes v. Countrywide

ORDER - 5



Home Loans, Inc., 656 F.3d 1034, 1044 (9@ir. 2011). The fact that MERS is identified
as the beneficiary under the Deed of Trustii@ benefit of the lender, its successors and
assigns, does not create a split between the alad the Deed of Trust. The Deed of
Trust follows the Note, and ¢hagency relationship remains for subsequent parties to
whom the note is properly assigned. Thdsrthwest Trustee was properly appointed and
is a valid Trustee of the Deed of Truist.turn, there isi0 ambiguity regarding
Defendants’ compliance with Idaho foreclosstatutes. Registration of the transfer of
the Note from the original lender to FamiMae via the MERS electronic registration
system was propeCervantes, 656 F.3d at1039. Accordinglipefendants’ objection is
sustained and the case will hemissed in its entirety.
ORDER
IT IS ORDERED:
1. Having conducted de novo review of the Report and Recommendation, the
Court finds that Magistrate Judge $us Report and Recommendation is well
founded in law and consistewith the Court’s own @w of the record, except
for the very narrow issue on declaratory relief. Therefore, acting on the
recommendation of Magistrate Judge Bumid this Court being fully advised
in the premisedT IS HEREBY ORDERED that the Report and
Recommendation entered on August2®l2, (Dkt. 28), shall be, and is

hereby INCORPORATED by reference anADOPTED in its entirety,
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except with respect to the narrow issuedeclaratory relief. With respect to
that issue, the Court will grant Def@ants’ objection asxplained above.
Plaintiff's Objection to Reporind Recommendation (Dkt. 32)D&ENIED.
Defendants’ Response to Repand Recommendation Re: Defendants’
Motion to Dismiss Complaint (Dkt. 31) SRANTED.

The Court will enter a separate judgminaccordance with Federal Rule of

Civil Procedure 58.

DATED: October 1, 2012

B;;r% AIIS
B. Lynn Winmill

Chief Judge
United States District Court




