Veenstra v. Blades et al Doc. 94

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

ALBERT PETE VEENSTRA III,
Case No. 1:11-cv-00632-BLW
Petitioner,
MEMORANDUM DECISION AND
V. ORDER
RANDY BLADES,
Respondent.

Pending before the Court is Petitionebaidt Pete Veenstra IlI's Amended Petition
for Writ of Habeas Corpus, challenging [8005 Gooding County conviction of two
counts of lewd conduct with a minor undexteen years of age. (Dkt. 33.) The Court
previously dismissed Claims One, Thraed Six through Eleveas procedurally
defaulted. (Dkt. 56). The merits of themaining claims in the Amended Petition—
Claims Two, Four, Five, and Twelve—anew fully briefed. (Dkt. 61, 93.)

Having carefully reviewethe record in this matteincluding the state court
record, the Court concludes tlmatal argument is unnecessa®geD. Idaho L. Civ. R.

7.1(d). Accordingly, the Court enters thdldaving Order denying habeas corpus relief.
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BACKGROUND

The Court takes judicial notice tife records from Petitioner’s state court
proceedings, lodged by Respondent opt&aber 12, 2012; January 11, 2013; and
March 5, 2015. (Dkt. 10, 18, 19, 8&¢eFed. R. Evid. 201(b)Pawson v. Mahoney51
F.3d 550, 551 (@ Cir. 2006).

The Court has previously recited thetfaunderlying Petitioner’s convictionsee
Dkt. 56), and the Idaho Court of ppals described them as follows:

In 1999, [Petitioner] waon probation for a prior
felony judgment of conviction. During [Petitioner’s]
probation, he was investigatéal multiple violations of his
probation conditions, includingllegations of sexual contact
with his minor daughter [Y.\] and his daughter’'s minor
friend [M.B.]. During the invstigation of those crimes,
[Petitioner] submitted to a polyaph test conducted by the
police [“the Kurz polygraph”]The results of the test
indicated [Petitioner] was bagrtruthful when he denied
having sexual contact with tieo victims. [Petitioner] was
not charged with lewd and lasmwus conduct with a minor at
that time, but was chargedttvviolating his probation],
based on information—which came to light during an earlier
polygraph given téetitioner (“the Touchette polygraph”)—
that Petitioner was selling p@gption drugs]. Prior to the
evidentiary hearing on thegiyation violation charges,
[Petitioner] was released from custody. Upon release,
[Petitioner] fled the country. [Ri&oner] lived in Mexico until
he was arrested in 2004 aextradited to the United States.
[Petitioner] was then charged with two counts of lewd and
lascivious conduct with a minor under sixteen. |.C.

§ 18-1508.

Prior to the start of tria[Petitioner], through a motion
in limine, sought to admit into evidence the results of his
polygraph examination. [Petitioner] argued that the results of
the examination should be afted for the limited purpose of
rebutting any assertion made at trial by the state that
[Petitioner] fled the country because he had a guilty
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conscience over committing thexsal molestations and was
afraid of being prosecutedsgentially, [Petitioner] suggested
that, because he was notoped at that time and the
polygraph indicated he was rmilty, he would not flee in
fear of those allegations. Thestict court denied the motion
based on the rule that polygraph results are not admissible as
evidence.
At trial, the prosecutor gued that [Petitioner] fled out
of fear of prosecution for the irsit crimes. Aftetrial, a jury
found [Petitioner] guilty of bth charges. [Petitioner] was
sentenced to concurrent unifistms of thirty years, with
minimum periods of confinement of fourteen years.
(State’s Lodging B-4 at 1-2ee alsdState’s Lodging F-9 at 3 n.1.)
The jury found Petitioner guilty of bottounts. In November 2005, Petitioner was
sentenced to two concurrent unified prisamig of thirty yearswith fourteen years
fixed. (Id. at 2; Am. Pet. at 1-2.) His convictioaad sentences were affirmed on appeal.
Petitioner’s initial and successive stptestconviction petitiong/ere unsuccessful.
(State’s Lodging F-9.) Petitioner also flla motion for reduction or correction of
sentence under Idaho Criminal Rule 35. Althlothe minutes of the sentencing hearing
stated that the district court imposed ad80-year prison term, the written judgment of
conviction (as well as an identical amenglament) purported tplace Petitioner on a
rider with retained jurisdictioh(State’s Lodging H-17.) Petither argued that he should

have been placed on the riggogram as stated in the written judgment. The trial court

denied the Rule 35 motion, 8t&y that the inclusion of theder language was a clerical

! For reasons not apparent to the Court, thestrgpt of the sentencing hearing was not included in

the state court record on appeal and, thereforggt in the record before this Court.
2 A rider is a sentencing option where the judge imposes a sentence of incarceration, but retains
jurisdiction for a period of time. If the defendant is successful on programming while in custody, the
judge reconsiders whether to place the defendantaapion instead of continuing his prison sentence.
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error and that the record demonstrated Peiti was never supposed to be placed on a
rider program. (State’s Lodging G-1 at8he Idaho Court of Appeals affirmed.
(State’s Lodging H-17.)

Petitioner filed his initial federal Petition December 2011 and, after exhausting
additional claims in state court, filed an Amended Petition iy RH.3. The claims
remaining for adjudication atfne merits are the following:

Claim Two: Ineffective assistance difect appeal counsel based on

counsel’s failure to raise isssi related to the Kurz and
Touchette polygraphs under Idaho Rules of Evidence 801 and
803.

Claim Four: Ineffective assistance of trial counsel based on counsel's
“failure to request a mistrial or otherwise object” after a
probation officer mentioned ¢éhTouchette polygraph while
testifying.

Claim Five: Ineffective assistance of trial counsel based on counsel's
failure to object to impropesxpert testimony, offered by a
sheriff, regarding “emotioni@and psychologial factors
involved in child sex abuse” (capitalization omitted).

Claim Twelve: Denial of due process basm the failure of the court or the
Idaho Department of Correot to comply with the written
judgment of conviction, which included the erroneous rider
language.

(Am. Pet., Dkt. 33-1.)
HABEAS CORPUS STANDARD OF LAW

Federal habeas corpus relief may be g@don claims adjudicated on the merits in
a state court judgment when the federal cdatérmines that the petitioner “is in custody
in violation of the Constitution or laws treaties of the United States.” 28 U.S.C.

§ 2254(a). Under § 2254(d)s amended by the Anti-terrorism and Effective Death
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Penalty Act of 1996 (“AEDPA”"), federal haae relief is further limited to instances
where the state court’s adjedtion of the petitioner’s claim
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal laas determined by the
Supreme Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light
of the evidence preseutén the State court
proceeding.
28 U.S.C. § 2254(d). lthough a federal habeas court reviews the state court’s “last
reasoned decision” in determining whet a petitioner is entitled to relief|st v.
Nunnemaker501 U.S. 797, 804 (1991), the stabeit need not “give reasons before its
decision can be deemed to have beerutdidated on the meritsunder § 2254(d),
Harrington v. Richter562 U.S. 86, 100 (2011).

When a party contests the state codeggl conclusions, including application of
the law to the facts, 8§ 2254(d)(1) governs. That section consists of two alternative tests:
the “contrary to” test and the “unreasonable application” test.

Under the first test, a state court’s @emn is “contrary to” clearly established
federal law “if the state court applies a rdl#erent from the governing law set forth in
[the Supreme Court’s] cases, or if it decidesase differently thajthe Supreme Court]
[has] done on a set of materially indistinguishable fa&sell'v. Cone535 U.S. 685, 694
(2002).

Under the second test, $atisfy the “unreasonable application” clause of

8§ 2254(d)(1) the petitioner must show that the state court—although identifying “the
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correct governing legal rule” from Suprei@eurt precedent—nonetheless “unreasonably
applie[d] it to the fad of the particular state prisoner’'s cad®ifliams (Terry) v. Taylar
529 U.S. 362407 (2000)“Section 2254(d)(1) providesremedy for instances in which

a state court unreasonably applies [Supr@mert] precedent; it does not require state
courts to extend that precedent or license federal courts to treat the failure to do so as
error.” White v. Woodal134 S. Ct. 1697, 1706 (2014).

A federal court cannot grant habeasafesimply because it concludes in its
independent judgment that the decision is irext or wrong; rather, the state court’s
application of federal law must be ebjively unreasonable to warrant reliebckyer v.
Andrade 538 U.S. 63, 75 (2003Bell, 535 U.S. at 694. If there is any possibility that
fair-minded jurists could disagree on the egtness of the state court’s decision, then
relief is not warrantednder § 2254(d)(1Richter, 562 U.S. at 102. The Supreme Court
has emphasized that “even a strong caseef@f does not mean the state court’s
contrary conclusion was unreasonabld.”(internal citation omitted).

Though the source of clearly establigtiederal law must come from the holdings
of the United States Supreme Court, cirpunécedent may be persuasive authority for
determining whether a state court decisioansunreasonable application of Supreme
Court precedenDuhaime v. Ducharme00 F.3d 597, 600-0Bth Cir. 1999). However,
circuit law may not be useddtrefine or sharpen a general principle of Supreme Court
jurisprudence into a specific legal rateat th[e] Court has not announcelarshall v.

Rodgers 133 S. Ct. 1446, 1450 (2013).
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As to the facts, the United States Supggbourt has clarified “that review under §
2254(d)(2) is limited to theecord that was before theast court that adjudicated the
claim on the merits.Cullen v. Pinholster563 U.S. 170, 180 (2011). This means that
evidence not presentedttte state court may not be intcaxdd on federal habeas review
if a claim was adjudicated on the meritstate court and if the underlying factual
determination of the state court was not unreason@bke Murray v. Schriro745 F.3d
984, 999 (9th Cir. 2014).

When a petitioner contests the reasonableness of the state court’s factual
determinations, the petitioner stuishow that the state court decision was based upon
factual determinations that were “unreasonablein light of the evidence presented in
the State court proceeding.” 2BS.C. § 2254(d)(2). A “stateourt factual determination
IS not unreasonable merely because the federal habeas court would have reached a
different conclusion ithe first instance.Wood v. Allen130 S. Ct. 841, 849 (2010).

The United States Court of Appeals foe tdinth Circuit has identified five types
of unreasonable factual determinations that result from procedural flaws that occurred in
state court proceedings: (1) when state cdart$o make a findingf fact; (2) when
courts mistakenly make factual findings unttee wrong legal standard; (3) when “the
fact-finding process itself is defective,” such as when a staté ‘toakes evidentiary
findings without holding a he&g”; (4) when courts “plaily misapprehend or misstate
the record in making their findings, and thesapprehension goes to a material factual
issue that is central to petitioner’s claim”; or (5) when “the state court has before it, yet

apparently ignores, evidentteat supports petitioner’s claimTaylor v. Maddox366
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F.3d. 992, 1000-01 (9th C2004). State court findings of fact are presumed to be
correct, and the petitioner has the burderebtitting this presuption by clear and
convincing evidence. 28.S.C. § 2254(e)(1).

This strict deferential stalard of § 2254(d) applies labeas claims except in the
following narrow circumstance$l) where the state appea#acourt did not decide a
properly-asserted federal claim; (2) wiéhne state court’s factual findings are
unreasonable under § 2254(d)(2); or (3) wieare@adequate excuse for the procedural
default of a claim exist®Rirtle v. Morgan 313 F.3d 1160, 11679 Cir. 2002). In those
circumstances, the federal district court re\adte claim de novo. Isuch a case, as in
the pre-AEDPA era, a district court caradrfrom both United Stas Supreme Court and
well as circuit precedent, limited ontby the non-retroactivity rule dfeague v. Lane
489 U.S. 288 (1989).

Under de novo review, if the facidandings of the state court are not
unreasonable, the Court must apply the prediam of correctness tond in 28 U.S.C. 8
2254(e)(1) to any facts émd by the state courtBirtle, 313 F.3d at 1167. Contrarily, if a
state court factual determination is unreasteeor if there are no state court factual
findings, the federal court is not limited by 854(e)(1). Rather, the federal district court
may consider evidence outside the statgricrecord, except to the extent that §

2254(e)(2) might applyMurray v. Schrirqg 745 F.3d 984, 100®th Cir. 2014).
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DISCUSSION

1. Claim Four: Ineffective Assistance of Trid Counsel Based on Counsel’s
Failure to Object or Request a Mistrial after Testimony Referencing the
Touchette Polygraph.

In Claim Four, Petitioner argues that his trial counsel rendered ineffective
assistance by failing to object to move #&omistrial after a witness offered testimony
referencing the Touchette polygraph.

A. Specific Factual Basis of Claim Four

As noted above, Petitioner took a pobygin administered bigrobation Officer
Touchette. This polygph gave rise to information thaventually led to Petitioner being
charged with a probation violation. “At ttjdthe] probation officer . . . gave testimony
that [Petitioner] had allegediiolated probation by sefig prescription drugs. After
defense counsel questioned the probati@inesfabout the process of violating a
probationer” (State’s Lodging F-9 at 6), the probation officestineony continued as
follows:

[Defense Counsel]: Now, you have patibners in yousupervision that

you have knowledge of th#tey have violated their
probation in some way, bybu don't advise the court;

right?

[Probation Officer]: Yes. A lot oit depends on how serious—there’s a
little leeway we have on hogerious the violation is.

[Defense Counsel]: And in this genular violation, that's what you
referenced on the secondgeaof that report of
violation, that as concerrsharing prescription drugs
with another probationeyou weren’t going to violate
him for that; right?

MEMORANDUM DECISION AND ORDER -9



[Probation Officer]: Yes, | was going to violate hifrhat came—that
actual information came up as a result of a polygraph
and—actually, | probablyl®uldn’t say what it was
because | don’t recall right now. But | know | got the
information well after the fact on it.

[Defense Counsel]: Okay. Let’s jusidk at the second page of your report
of violation. Isn't it true that it says, “On January 21st,
1999, he,” [Petitioner], ‘@mitted that he had sold
prescription drug Byron Lyons|[Petitioner] said
that they were his presctipns that he had obtained
from Dr. Nofziger. The drugle sold were Halcion,
Darvocet, Vicodin. At the time of the violation, a letter
was sent to Dr. Nofziger informing him of
[Petitioner’s] activities. [Btitioner] was told no
violation report would be filg at this time. [Petitioner]
was also told that this coulte used in a violation at a
later date if he ever violated his probation again.”

[Probation Officer]: Right.

[Defense Counsel]: So that's wHahean where you have probationers
that do something that probably is a violation of their
probation, but based uporethature of it, you may not
report it to the Court?

[Probation Officer]: Right.

(State’s Lodging A-2 at 120-22¢mphasis added). The probation officer indicated that
although he had initially decided not torpue probation viol#on charges against
Petitioner based on his salepwéscription drugs, the proti@n officer changed his mind
after the lewd conduct allegations surfacédl. t 122.)

Petitioner alleges (1) that the prolatiofficer’s reference to the Touchette
polygraph violated the trial court’s previousler that during the trial no reference could
be made to any polygraph, afftj that Petitioner’s trial counkghould have objected to
the reference or moved for a mistrial. (Dkt. 33-1 at 12.)
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B. Clearly-Established Law

The Sixth Amendment to the United &®iConstitutiomprovides that a criminal
defendant has a right to the effective asststansf counsel in his defense. The standard
for ineffective assistance of gosel claims was identified tBtrickland v. Washington
466 U.S. 668 (1984). A petitionasserting ineffective assistanof counsel must show
that (1) “counsel made errors so seriowd ttounsel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Ameswri and (2) thosereors “deprive[d] the
defendant of a fair trial, @ial whose result is reliableltl. at 687.

Whether an attorney’s performance was deficient is judged against an objective
standard of reasonablene¢d. at 687-88. A reviewing court’s inquiry into the
“reasonableness” of counsel’s actions must not rely on hindsight:

Judicial scrutiny of counsel’s performance must be highly
deferential. It is all too tapting for a defendant to second-
guess counsel’s assistanceatonviction or adverse
sentence, and it is all too easy for a court, examining
counsel’'s defense after it has proved unsuccessful, to
conclude that a particular aat omission of counsel was
unreasonable. A fair assessmehattorney performance
requires that every effort be ohato eliminate the distorting
effects of hindsight, to reconstruct the circumstances of
counsel’s challenged conductdaim evaluate the conduct
from counsel’'s perspective #ite time. Because of the
difficulties inherent in makinghe evaluation, a court must
indulge a strong presumptidimat counsel’s conduct falls
within the wide range of reasonable professional assistance;
that is, the defendant mustercome the presumption that,
under the circumstances, the challenged action might be
considered sound trial strategy. There are countless ways to
provide effective assistanceamy given case. Even the best
criminal defense attorneys wial not defend a particular

client in the same way.
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Id. at 689 (internal citationand quotation marks omitted).
Strategic decisions, such as the choica défense or which arguments to make,
“are virtually unchallengeable” if “made aftdhorough investigation of law and facts
relevant to plausible optionsStrickland 466 U.S. at 690. Meover, an attorney who
decides not to investigate a potential defehsery is not ineffetive so long as the
decision to forego investigatios itself objectively reasonable:
[S]trategic choices madetef less than complete
investigation are reasonableepisely to the extent that
reasonable professional judgmesipport the limitations on
investigation. In other words, counsel has a duty to make
reasonable investigations orrttake a reasonable decision
that makes particular invégations unnecessary. In any
ineffectiveness case, a partiautlecision not to investigate
must be directly assessed for reasonableness in all the
circumstances, applying a hgaweasure of deference to
counsel’s judgments.

Id. at 690-91.

The Ninth Circuit has provet some insight into thétricklandstandard when
evaluating an attorney’s “strategy calls.” These cases aredtigérin the Court’s
assessment of whether thatstcourt reasonably appli&trickland Duhaime 200 F.3d
at 600. First, tactical decisiod® not constitute ineffectivessistance simply because, in
retrospect, better tactics are known to have been avaidsbor v. Risley730 F.2d
1228, 1241 (9th Cir. 1984). Second, a meffedince of opinion as to tactics does not
render counsel’s assistance ineffectlvaited States v. May®46 F.2d 369, 375 (9th

Cir. 1981).
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If a petitioner shows that counsel’s perforrmamvas deficient, the next step is the
prejudice analysis. “An error by counselgeuf professionallyunreasonable, does not
warrant setting aside the judgment of a crimhjproceeding if the error had no effect on
the judgment.’Strickland 466 U.S. at 691. To satisfy the prejudice standard, a petitioner
“must show that there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the procerdiwould have been differentd. at 694. As the
StricklandCourt instructed:

In making this determination, a court hearing an
ineffectiveness clan must consider thtotality of the

evidence before the judgejary. Some of the factual

findings will have been unaffected by the errors, and factual
findings that were affectadgill have been affected in

different ways. Some errorsilixhave had a pervasive effect

on the inferences to be drafvom the evidence, altering the
entire evidentiary picture, and some will have had an isolated,
trivial effect. Moreover, a verdior conclusion only weakly
supported by the record is mdilely to havebeen affected

by errors than one with overwln@ng record support. Taking
the unaffected findings as a given, and taking due account of
the effect of the errors ondlremaining findings, a court
making the prejudice inquiry rstiask if the defendant has

met the burden of showing thiie decision reached would
reasonably likely have beerfférent absent the errors.

Id. at 695-96. To constitutstricklandprejudice, “[t]he likelihood of a different result
must be substantial, not just conceivabRi¢hter, 562 U.S. 86 at 112.

When evaluating a claim of ineffective assistance of counsel in a federal habeas
proceeding under 8§ 2254(d), t@eurt’s review of that claim is “doubly deferential.”

Pinholster 563 U.S. at 190.
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C. State Court Decision
In addressing Petitioner’s claim thas ltounsel was ineffective for failing to

object or request a mistrial when the probation officer referenced the Touchette
polygraph, the Idaho Court éippeals appropriately citestrickland v. Washingtoas
the governing law regarding ineffectivenetams. (State’s Lodgg F-9 at 5.) After
reciting the above testimony given by Petitiong@rsbation officer, the court held that
“the lack of objection [by R#&ioner’s counsel was] a valid tactical decision.” The court
noted that the jury “was unaware of thdygwaph [Petitioner] took with regard to the
conduct at issue in this cased had no reason to infer that the polygraph referred to was
even taken by” Petitionerld, at 7.) The court continued:

Additionally, even if the jurywere to infer that it was

[Petitioner] who took the polygraph, it is an extraordinary

leap to infer that becauseetkest indicated he had sold

prescription drugs at some podhiring his probation, that he

also took a polygraph on the contlatissue in this case and

failed it. This is especiallyrue as the reference to the

polygraph was a fleeting one tlabse in the context of

discussing why [Petitioner] had neeen violated at an earlier

date for selling prescription rdieations. Raising an objection

in front of the juryto such a benign reference to some

polygraph taken at one powhile [Petitioner] was on

probation would have unnecessadrawn attention to a

polygraph issue.
(Id.) The court of appeals alsolti¢hat, for the same reasons, an objection or request for

a mistrial would not have been succagsind Petitioner thefore had not shown

prejudice as a result of trial counsel’s actions.
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D. Petitioner Is Not Entitled to Relief on Claim Four

The Idaho Court of Appeals’ rejection Gfaim Four was not contrary to, nor did
it involve an unreasonable application otally-established Supreme Court precedent,
and Petitioner has not identified any factuatiing of the state cotsras unreasonable.
SeeU.S.C. § 2254(d). The polyagph reference was brief and vague, and the Court cannot
conclude that the lack of an objectionrequest for a mistrial constituted deficient
attorney performance. Ruer, Petitioner has not establishibdt he suffered prejudice as
a result of his trial counsel’s actionghus, the Court will deny Claim Four.

2. Claim Five: Ineffective Assistance of Trial Counsel Based on Counsel’s
Failure to Object to Impr oper Expert Testimony Regarding Child Sex Abuse

Claim Five asserts that Petitioner’s fcaunsel rendered ineffective assistance by
failing to object to expert testimony regangl psychological isss and behavior of
children who disclose sexual abuse.

A. Specific Factual Basis of Claim Five

Gooding County Sheriff $tun Gough testified for the prosecution. Sheriff Gough
explained that he had been involved ie thvestigation of “a couple dozen” sexual
misconduct cases and had b&amed to investigate sex crimes at POST, the Peace
Officer's Standards and Training Academytag8’s Lodging A-2 at 134-35.) The sheriff
later testified as follows:

[Prosecutor]: Nowwvith respect to investig@ag—or your training and

experience investigating sexuaimes or allegations by

children, is it unusual for a child to delay in reporting an
abuse?
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[Sheriff Gough]:

[Prosecutor]:

[Sheriff Gough]:

[Prosecutor]:

[Sheriff Gough]:

[Prosecutor]:

[Sheriff Gough]:

(Id. at 141.)

It would be unusualrfa child to report it right away quick.
Most children—I've investigad sex crimes. It's taken
victims 10 to 12 years to come forward.

Andn this case the fact is that dune of 1999, that's when
the disclosure of #se events occurred?

Yes.

And . . . the allegationgre that some of this contact
happened in March of the saipear, 1999; is that correct?

Yes.

Is it unusuéd see that kind of deyabefore a disclosure by a
child?

Not at all.

The prosecutor then asked the sheifdut the fact that, during their trial

testimony, Petitioner’s victims ceunted more instances ofks@l molestation than they

had initially disclosedo law enforcement:

[Prosecutor]:

[Sheriff Gough]:
[Prosecutor]:

[Sheriff Gough]:

[Prosecutor]:

Is it unusual in your tramgi and your experience for that type
of piecemeal disclosure to occur?

Not at all.
Do you undgtand what | mean by that?

Yes, | do. It typidlg happens like that. You have to—when
you have a victim that's thgbung, you have to interview
several times to get the wholerth out, because they try to
block it out.

So, inther words, it's not unusl for the initial contact
they’ll say one thing happened, and then if you contact them
again, you'll find that tbre were more events?
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[Sheriff Gough]:  Correct.
(Id. at 142-43.)

Petitioner claims that his trial couhséould have objecte this testimony
because the prosecution did not establighttie sheriff was qualified offer expert
testimony on the reporting of sgonduct by victims of child sex abuse. (Dkt. 33-1 at 14-
15.)

B. State Court Decision

After reciting the above testimony, tldaho Court of Appeals held that an
objection to “this brief line of questioning” walihot have been successful and thus that
Petitioner could not show prejudice from higltcounsel’s failure to object. (State’s
Lodging F-9 at 9.) The court stated thay aijection “would have done no more than
call greater attention to the issue” and thatgheriff appeared qualified to testify to the
general trends of sexuabase victims’ disclosures.

C. Petitioner Is Not Entitled to Relief on Claim Five

The Idaho Court of Appeals’ decision that Petitioner could not show prejudice
from trial counsel’s failure tobject to the sheriff's expetéstimony was not contrary to,
or an unreasonable application of, clearly-established Supreme Court precedent.
Additionally, Petitioner has not pointed to angttzal finding by the state court that he
considers unreasonable. Because Petitiomarataestablish that an objection to the
sheriff's testimony woul have been granted, he cannot sistkcklandprejudice with

respect to Claim Five.
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3. Claim Two: Ineffective Assistance of Diect Appeal Counsel with Respect to
the Kurz and Touchette Pdygraphs and Idaho Rules of Evidence 801 and 803

In Claim Two, Petitioner asserts that tisect appeal counsel was ineffective in
failing, on direct appeal, to argue that gz polygraph should wva been admitted as
substantive evidence afnocence and to bolster Paiditer’s credibility, pursuant either
to (1) Idaho Rule of Evidere 801(d)(2)(A) as an admission of a party opponent, or (2)
Idaho Rule of Evidence 803(8) as a pulbdicord. (Dkt. 33-1 af-7.) Although direct
appeal counsel did challenge the exclusion of the results &uttzepolygraph—which
tended to show that Petitioner’s denial of the lewd conduct allegations was truthful—
counsel did so by arguing that the statemeas not offered for the truth of the matter
asserted, but for the limited purpose of rebutting the state’s theory that Petitioner’s flight
to Mexico showed consciousness of guilt.

A. Specific Factual Basis of Claim Two

On the first day of trial, defense ca@h made an oral motion in limine seeking
admission of the results of the Kurz paigggh. The trial court denied the motion.
Counsel later moved to introduce a police repmat referred to the Kurz polygraph, but
the court denied that motion as well. On direct appeal, the court of appeals—without
deciding whether the exclusiaf the Kurz polygraph evidee was erroneous—held that
any error in excluding the evidence was Hass. (State’s Lodging at B-5.) On appeal
from the denial of Petitioner’'s postconvictipatitions, the lIdaho Couof Appeals held
that direct appeal counsel did not render iretffe assistance in failing to argue that the

evidence was admissible under Rules 80d 803. (State’s Lodging F-9.)
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B. Clearly-Established Law

TheStricklandprinciples identified afive in the context of ineffective assistance
of trial counsel claims apply aglly to claims of ineffectig assistance of direct appeal
counsel. Effective lgal assistance doestmean that appellate counsel must appeal
every question of law or ewenonfrivolous issue request by a criminal defendant.
Jones v. Barnegl63 U.S. 745, 751-54 (1983). “Ng in the Constitution” requires
“judges to second-guess reasonable pidmal judgments and impose on appointed
counsel a duty to raise every ‘colol&lclaim suggested by a clientd. at 754.
“Experienced advocates sinime beyond memory have emphasized the importance of
winnowing out weaker arguments on appedl Bocusing on one central issue if possible,
or at most on a few key issue&d’ at 751-52.

To show prejudice with respect to dit@appeal counsel, a petitioner must show
that his appellate attorneyilied to raise an issue obvie@rom the trial record that
probably would have resulted in reverddiller v. Keeney882 F.2d 1428, 1434 n.9 (9th
Cir. 1989). If a petitioner does not show thatattorney’s act or omission would
probably have resulted in reversal, thencannot satisfy either prong$trickland
appellate counsel was not ineffective fatifg to raise such arssue, and petitioner
suffered no prejudice as a resuflit not having been raiseltl. at 1435.

C. State Court Decision

In addressing Claim Two, the Idahoubof Appeals held that polygraph
evidence used to bolster afeledant’s credibility is inadmissible “because it invades the

province of the jury,” and thahe trial court thus properlgisallowed the evidence as
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substantive proof. (State’s Lodging F-9 at Ihg court of appeals held that because the
evidence was inadmikde, and therefore Claim Two was without merit, Petitioner’s
direct appeal counsel was not ineffee in not raising that argumentd ()

D. Petitioner I s Not Entitled to Relief on Claim Two

The Idaho Court of Appeals’ rejection Claim Two was eminently reasonable.
See28 U.S.C. § 2254(d). The Idaho Supremen€bad made clear, several years before
Petitioner’s direct appeal, that polygraph teswere inadmissible (1) as substantive
evidence of guilt ornnocence, or (2) to underminelwlster the credibility of the
defendantSee State v. Perrgl P.3d 250, 524-25 (Idaho 203 this case, the results
of the polygraph are useful to bolster P&rigredibility but do noprovide the trier of
fact with any additional informath that pertains to Perry’s ca3de fact of whether the
alleged act occurred i®r the jury to decidé (emphasis added)).

Direct appeal counsel understandably did not include Claim Two in the appellate
briefing because it was extremely weak—podymr results simply are not admissible in
Idaho as substantive evidenor credibity evidence.See Miller 882 F.2d at 1434
(“[T]he weeding out of weaker issues is widely recognagdne of the hallmarks of
effective appellate advocacy. . . . Appellateinsel will therefore frequently remain
above an objective stdard of competence . . . and haagised her client no prejudice
... for the same reason—beacasbe declined to raise a waague.”). Appellate counsel
made the reasonable tactical decision togarethe best argumentrfadmissibility of the
Kurz polygraph results—that the results wadenissible not as substantive proof, but as
evidence showing Petitioner’s state of mind wherfled to Mexico. That this argument
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was unsuccessful does not mean thaadiappeal counsel was ineffectidashor 730
F.2d at 1241.

The double deference that applies whanewing ineffectiveassistance claims in
habeas proceedings leaves nomdor this Court to secondigss the tactical decision of
Petitioner’s direct appeal counsel with the benefit of hindsigePinholster 563 U.S.
at 190;Strickland 466 U.S. at 689. Therefore, Pafiter is not entitled to relief on Claim
Two.

4, Claim Twelve: Denial of Due Process Based dhe Failure to Place Petitioner
on a Rider, as Stated in théVritten Judgment of Conviction

In Claim Twelve, Petitioner asserts thatviees denied due process because he was
never placed on the rider program refeezhin the written judgment of convictidn.

A. Specific Factual Basis of Claim Twelve

According to the minutes of the sentemgcproceeding, the trial judge sentenced
Petitioner to concurrent unifigatison terms of thirty yearsyith fourteen years fixed.
(State’s Lodging A-2 at 38.) However, thetiml and amended judgment, after reciting
the sentence of imprisonment, went on to stédités further ordered that the Department
of Correction take [Petitioner] into custodgr the commetement of the one hundred
and eighty (180) progranwithin fourteen (14) days ahe date this Judgment is file

stamped.” (State’s Lodging A-1 at 42) (emphasis added).

3 The Court rejects as meritless Respondent’s argument that Claim Twelve presents a question of

state law that is not cognizable on federal habeas revémgDkt. 61 at 35-36.) The Amended Petition
unequivocally presents Claims Twelve as a duegs® claim—a constitutional issue plainly subject to
federal review in a habeas corpus action. (Dkt. 33-1 at 33.)
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Petitioner filed a motion for correction mduction of sentence pursuant to ldaho
Criminal Rule 35, contending that, contraoythe Judgment, he was not placed on the
180-day rider program. (Statd’®dging G-1 at 1-4.) One ®fetitioner’s exhibits to his
motion was a copy of the Amended Judgmeiitt) the rider language crossed out and
with the following notation:
per Matt
J. Elgee
Clerk
11/29/05
R.S.

(Id. at 66.)

The district judge who psided over Petitioner's Ru35 motion was the same
judge who imposed Petitioner’s sentende. &t 78.) The judge nadehat “Matt” was the
judge’s law clerk, who had apparently requdsteletion of the rider paragraph soon after
the amended judgment was entered. Thetamiermined the rider language was a
clerical error, and the record before the court demonstrated that Petitioner was “never

sent on a retained jurisdiction programd.}

B. Clearly-Established Law

Petitioner contends in Claim Twelveaatithe Due Process Clause required the
court to place him on a rider program becausewritten judgment ordered it. Therefore,
Claim Twelve asserts a substantive, rathan a procedural, due process claompare
Wolff v. McDonnell418 U.S. 539, 582 (1974¥jth Cnty. of Sacramento v. Lewks23
U.S. 833, 846 (1998). The principle of sulnstee due process prohibits the government
from actions that “shocks the consciencettat violate a right “so rooted in the
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traditions and conscience of our people as tmabked as fundamental or . . . implicit in
the concept of ordered libertyRochin v. California342 U.S. 165,89, 209 (1952)
(internal quotation marks omitted).

C. State Court Decision

The Idaho Court of Appeals affirmecetidenial of Petitioner's Rule 35 motion,
holding that the written judgment’s refereno€l80-day rider or retained jurisdiction
program was a clerical error. (State’s Lodght-17 at 3.) The court of appeals relied on
the lIdaho legal principle that “[t]he legalrdence consists of éhwords pronounced in
open court by the judge, not the words apipgan the written order of commitment.”
State v. Wallacel16 Idaho 930, 932, 782 P.24d, 55 (Ct. App. 1989).

D. Petitioner Is Not Entitled to Relief on Claim Twelve

The state courts’ factual finding thaethder language was a clerical error is
presumed correct because Petitioner hasimmivn that the findings unreasonable. The
judge who sentenced Petitioner expressly stdiathe rider language was simply a
mistake, and there is nothing in the record tadis that statemeirito question. Further,
Petitioner has not established that the Id@bart of Appeals’ decision rejecting Claim
Twelve was objectively unreasonable. Theu@ has found no United States Supreme
Court case finding a due process violatioedzhon a court or corrections department
failing to comply with language that was naisénly included in the written judgment as

a clerical error.
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CONCLUSION

For the foregoing reasons, Petitioner isemtitled to habeas relief with respect to
Claims Two, Four, Five, or Twelve, ahts remaining claims were dismissed as
procedurally defaulted. Thewak, the Petition will be denied.

ORDER

IT IS ORDERED:

1. Claims Two, Four, Five, and Twelw# the Amended Petition for Writ of
Habeas Corpus (Dkt. 33) are DEND on the merits. Because all of
Petitioner’s other claims were previdpsgismissed, this entire action is
now DISMISSED with prejudice.

2. The Court does not find its resolutiontbfs habeas matter to be reasonably

debatable, and a certificate of appealability will not isSe=28 U.S.C.

§ 2253(c); Habeas Rule 11. If Petitioner wishes to appeal, he must file a
timely notice of appeal with the €k of Court. Petitioner may seek a
certificate of appealability from the NmCircuit by filing a request in that

court.

DATED: December 8, 2015

B. LyGan Winmill
Chief Judge
United States District Court
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