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FORTHE DISTRICT OF IDAHO
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INTRODUCTION

Before the Court are motions filed by Pl&#is to (1) certify aclass, (2) extend the
existing preliminary injunction to the class migers, and (3) file a consolidated class
action complaint. The defendants (collectivedferred to as Idaho Department of Health
and Welfare or IDHW) have filed a second matto approve their form of notice. The
motions are fully briefed and at issue.r Hte reasons explained below, the Court will
deny IDHW'’s motion and grant the Plaintiffs’ motions.

LITIGATION BACKGROUND

Plaintiffs are developmentally disabladults who qualify for benefits under
Medicaid. They are eligible for long-ternstitutional care but choose to live instead in
their own homes or in community setting#&/hen their Medicaid payments were
reduced, they brought thistam against the Idaho Department of Health & Welfare
(IDHW), alleging, among other things, that thatices sent by IDHWhforming them of
the reductions were insufficienThe Court enjoined &reductions, and the parties
eventually agreed tine terms of a preliminary injunction that maintained the status quo
and provided plaintiffs with informatioregarding their budget reductions. That
injunction restored the Plaintiffeudgets to the levelhey were at prioto July 1, 2011,
the date IDHW sent the unconstitutional budggtices. The injunction also prohibited
IDHW from reducing Plaintiffs budgets until(1) provided Plainffs with notices,
approved by this Court, and (2) made av@édor copying specified documents it used

to calculate Plaintiffs’ budgets.
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IDHW responded by filing a motion to agwe the form of Notice that they sent
to each plaintiff. The Court denied the matitolding that the Nice failed to provide
due process because it did eaplain budget reductionsSee Memorandum Decision
(Dkt. No. 66)at p. 8. The Notice provided lye IDHW made it very difficult for a
participant to determine why his buddpaid been reduced and left him unable to
effectively challenge the reduction.

In the meantime, another group of nameadriffs filed a nearly identical case
entitledSchultz v. Armstrong, CV-12-58-BL\@n April 6, 2013, the Court ordered that
case consolidated withe present casé&ee Order (Dkt. No. 77)

The Plaintiffs have now filed (1) a motiom certify a class; (2) a motion to extend
the existing preliminary injunion to the proposed class mbers; and (3) a motion to
file a consolidated class action complaitibHW has filed a second motion to approve
its form of Notice. Those are the four maisonow before the Couifor resolution. The
Court will resolve the motions after reviewithe budgeting process that is under review.

Budget Setting Process for Participants

Moving the disabled out of institoims, and into homesan save money and
improve careSeeBall v. Rodgers492 F.3d 1094, 88 (9th Cir. 2006) Medicaid
recognized this by allowingtates to set up “Home @gu€ommunity-Based Services”
(“HCBS”) to allow the disabledb “waive” their entitlement tanstitutional care in return

for receiving community-basedrea The State of Idaho participates in Medicaid and the
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HCBS program. In Idaho, éhprogram is known asalDevelopmental Disabilities
Waiver program (“DD Waiver prograny’and is administered by IDHW.

The plaintiffs all partigpate in the DD Waiver pragm. The purpose of the
program is “to prevent unnexgary institutional placemergrovide for the greatest
degree of independence possible, enhance the quality @rifeurage individual choice,
and achieve and maintasommunity integration.TDAPA 16.03.10.700

For each participant in¢hDD Waiver program, the IDHW annually prepares a
“budget” that sets a limit on the expenseshorized for that person. The budget is
calculated by IDHW'’s budget tool sefare based on inputs from Independent
Assessment Providers (IAPs) hired by aill¥ contractor, the Idaho Center for
Disabilities Evaluation (“ICDE").

The IAPs visit with participants and ae'spondent,” typically the legal guardian or
family member, to assefizat person’s needs. Sé#ilhite-Grow DeclarationDkt. No.
42-6) at 11 2-3. The IAP will also @xine any medical provider’'s recordis.

Following these evaluations, the IAP fisit a form called an “Inventory of
Individual Needs.'See Exhibit GDkt. No. 53-5) at p. 20. The form has numerous boxes
to check that in aggregate describe how the participant is affected by her disability. For
example, the boxes to be chedldescribe such things as (1) type of disability, (2) need
for psychotropic medications or nursing seeg, (3) level of hearing, vision and
mobility, (4) assistance need for feeding, dressingnd toileting, and (5) living

situation, among other thingséd. The Inventory is about 6 pages lorid.
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The IAP fills out the Invertry by hand, and then ensethe information into a
computer form known as an IndividualizBddget Calculation (IBC). The IBC contains
fields corresponding to categories of neéas.example, there afeelds for “Feeding,”
“Toileting,” and “Need for Nursing Servicégsamong others, corresponding to the boxes
described above in the Inventory of Individiddeds. The IAP carries over the data from
the Inventory into the IBC.

When a field is completed on thBC, the IDHW’s budget tool software
automatically calculates what Medicaid wld pay toward meeting that need. For
example, the IAP has four options to descthmelevel of assistae that a participant
might need with toileting: (lijhdependent, (2) supervisiofd) assistance, or (4) total
support. On the IBC, there is a “Toiletinfigld; if the IAP entersassistance” in that
field, the budget software automatically adétes the dollar amouMedicaid would pay
toward meeting the need adsastance with toileting. If the IAP enters “total support”
instead, the software wousitomatically enter a higher dollar figure. The important
point here is that the IAP describes the neadl the budget software calculates the dollar
figure Medicaid pays for that need.

The budget tool software program runspreadsheet thigts all the need
categories and their corresponding dollar ami®uT he software atts with a dollar
figure for the budget calculation that is cdlkae “constant.” That is the budget the
participant starts with, and it is eithedteed or increased depending on the IAP’s

evaluation of the various needs of the participdror example, in the case of plaintiff
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K.C. for the period 2011 to 201Rer constant was $24,476.7See Exhibit GDkt. No.
43-4). When the IAP entered K.C.’s age ir #ppropriate field in the IBC, the budget
tool software subtracted $3,190.68 from the constimht When the IAP inputted her
specific type of living situation, the safare added $8,881.87 to the constddt. There
were other reductiorend additions to the constanttiithe final budget — the Assigned
Budget Amount — was calculated by the software.

When the IAP has finishddling out all the fields on the IBC, and the budget tool
software has calculated an Assigned Budgabunt, the software aomatically exports
this data into a Notice thattlsen sent to the participanthis is the Notice that has been
the subject of dispute in this case. Aseddabove, the Notice contains an attachment
that includes copies of the IBC and the Invepnirindividual Needs for that participant.

From Budget to Service Plan

Once a participant receives his budget Notite next step is for the participant to
develop a service plan designed to meet hissie&tle cost of the sgce plan must stay
within the participant’s budgetSee DAPA 16.03.13.19{*The particint must work
within the identified bdget and acknowledge that hedenstands the budget figure is a
fixed amount.”). The participant then suitsrhis service plan to a “Care Manager”
employed by IDHW for review.

After reviewing the plan, the Care Ma@yea makes a determination that the plan
meets the participant’'s needs and is wittilget or not. If the Care Manager approves

the plan, it goes into effect ftine next budget year. If thegol does not satisfy the Care
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Manager, either because it does not meepéngcipant’s needs or is over budget, the

Care Manager can work withdlparticipant to address those issues. In those cases where
resolution cannot be reachede t@are Manager will deny the plan in total, or in part.
Whatever the determination, the Care Mamalgen prepares a &vice Plan Notice

E.g, Dkt. 94-1 at 59-61. The Service Pldntice informs the pécipant of what

services were approved or denied, and iifiesthim of his right to appeal the Care
Manager’s decision.

If the participant files aappeal within 28 days @éceipt of the Service Plan
Notice, a hearing is held befoaehearing officer. The heag officer has the authority to
affirm the Care Manager'sgdision or remand the matterdiao the Care Manager to
reevaluate his decision. However, the heaoifiger has no authority to modify a budget
or approve services rejected by the Care Manager.

The losing party at the hearing then Hasright to appeal to the Director of
IDHW or his designee. The Director’s deoisican then be appealed to this court.

The Application Process

An individual applying to the progmagoes through the same process described
above after completing two piminary steps. First, thapplicant must submit the
necessary financial information so that Higibility for Medicaid can be verified. If the
applicant passes this stepe ttecond step is for the dippnt to submit documentation

that allows an IAP to make a prelimigatetermination that the applicant has a

! The generic term “Notice” refers to thadget notice, not thService Plan Notice.
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developmental disability. If the IAP so detenes, the applicant iseated exactly like a
participant throughouhe budget and service process.

ANALYSIS

Motion to File Consolidated Class Action Complaint

Having consolidated this case wilchultz v. Armstran CV-12-58-BLWthe
Court is now faced with a single case that has two separate complarsoid the
inevitable confusion that will result, the Plaifs request leave to file a consolidated
complaint. The defendant® not object, and the Court will grant the motion.

Motion for Class Certification

Plaintiffs seek to certify a class toatkenge the generic policies and procedures
that IDHW applies across-th@sard to participants and applicants in the DDS Waiver
program. Of the 3,600 or so participantshat program, 14 have brought this case as
representatives of all those similarly sited. They challengseveral systemic
components of the prograrft) The assessment and budgeting methodology and
formulas that IDHW uses to determine thaximum cost of services; (2) The form and
method of notice that IDHW usés inform participantsrad applicants about eligibility
status, assessment results] dudget amounts; and (3) The administrative hearing
procedures that IDHW usés decide appeals about efigity, assessment, and budget
decisions.

More specifically, Plaintiffseek to certify a class defined as follows: All persons

who are participants in or applicantsthe DDS Waiver program administered by the
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IDHW as part of the Idahbledicaid program, and whaoxdergo the annual eligibility
determination or reevaluation process.

Under Rule 23, Plaintiffs must “affirmatly demonstrate” that class certification
is appropriate Wal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541, 2551 (2011Under
Rule 23(a), the Plaintiffs mushow that: (1) the class is samerous that joinder of all
members is impracticable; (2) there are qoestiof law or fact common to the class;

(3) the claims or defenses of the représtve parties are typical of the claims or
defenses of the class; and (4) the regmetive parties will fily and adequately
protect the interests of the class.

These four requirements of Rule 234a¢ designed to “ensure that the named
plaintiffs are appropriate representatives @f tkass whose claims theysh to litigate.”
Wal-Mart, 131 S. Ct. at 2550This Court must, following a “rigorous review,” be
satisfied that Plaintiffsvill fulfill that role. 1d. at 2551.

Second, Plaintiffs must show that theposed class satisfies at least one of the
Rule 23(b) requirements. Plaintiffs redn 23(b)(2), which applies when “the party
opposing the class has actedefused to act on grounds tlzgdply generally to the class,
so that final injunctive relief or correspondideclaratory relief is appropriate respecting
the class as a whole.”

IDHW challenges Plaintiffs’ motion aiihe commonality, typicality, and adequacy
requirements of Rule 23(a). Furthermoi2HW disputes whether final injunctive relief

can be granted to the class.
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Numerosity

Though not disputed, the Court readilyds that the proposed class satisfies the
numerosity requirement. As of March 201Zrdawere approximately 3,600 participants
in the DDS Waiver program vehunderwent an initial or analeligibility determination,
each of whom received a budget noti€xans Decl. | (Dkt. No. 42-2&t p. 3. The
number of participants has remainedhet same level ithe interim. Evans Declll (Dkt.
No. 94-1)at p. 2. Of those participants whaeeve a budget, ten to fifteen percent —
between 352 to 529 participartappeal their budget&vans Decl. Isupra,at p. 3. In
order to litigate the claims individually, eaphrticipant likely wouldheed the assistance
of a guardian ad litem due to the severityh#fir disabilities. Thus, “the class is so
numerous that joinder of athembers is impracticable Fed.R.Civ.P. 23(a)(1)

Commonality

A class action satisfies the commonalitguiement when it has “the capacity . .
. to generate common answers’ to common gorestof law or fact that are ‘apt to drive
the resolution of the litigation.”"Mazza v. Am. Hata Motor Co., InG.666 F.3d 581,
588 (9" Cir. 2012)(quotingWal-Mart, 131 S. Ct. at 2551 That requirement is satisfied
here. Plaintiffs challenge IDHW’s gamemethod for making budget decisions, the
forms IDHW uses to notify people of thodecisions, and IDHW'’s system for handling
budget appeals. These systemde challenges avoid the typéindividualized inquiries
that destroy commonalitySeeWal-Mart, 131 S.Ct. at 255@‘respondents wish to sue

about literally millions of emplayent decisions at once”).
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For these reasons, the primary case citedbiyV — Jamie S. v. Milwaukee
Public Schools668 F.3d 481 (7th Cir. 2012)offers no guidance he In that case,
there was “no such thing as a systemic faifuand resolution of the case would require
“an inherently particularized inquiry intodltircumstances of [each plaintiff's] case.”

Id. at 498. Accordingly, the Seventh Circuitnikd class certification. In contrast, the
class challenge in this case focuses entirelgystemic failures that are capable of class-
wide resolution.

IDHW argues that Plaintiffs have ni¢monstrated commonality because the class
contains “applicants who doi¢$ have not yet been ascertad nor met the qualifications
for services in the DDS Waiver progranidHW Brief (Dkt. No. 94at p. 12. As a
result, IDHW argues, the class is not suéfidly definite. Thisargument ignores an
important limitation in the proposed claddy definition, only those applicants “who
undergo the annual eligibility determination process” are included in the class. This
limits class membershiip those applicants whose fim@al eligibility for Medicaid has
been verified and who havedreevaluated by an IAP. &ke applicants are entitled to
receive the same notice as participadt®.C.F.R. 8431.231(c)(2§ 431.210. Thus, the
parameters of class membership sufficiently definite. SeeWright, Miller, & Kane,
Federal Practice & Procedurg1760 (3d ed. 200%)[I]t has been held that the class
does not have to be so ascerddle that every potential mer can be identified at the
commencement of the action...If the general outlines dfie membership of the class

are determinable at the outset of the litigat@i|ass will be deemed to exist.”).
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IDHW's final challenge to the commonalitgquirement is that not all members of
the proposed class have been injured byalleged due process violations. IDHW
admits that all DDS Waiver pgram applicants and partiapts have a common interest
in receiving due process. NonetheleBd{W argues that that shared interest is
insufficient because (1) not adarticipants have had thdiudgets reduced, and (2) some
of those who have had theirdgets reduced are satisfiedtwtheir budgets despite the
reduction.

This argument injects an issue of stagdinto the commonalitgdiscussion. But
whether analyzed as a standing issue omanoonality issue, the courts have rejected the
argument. Treated as a standing issue, the Supreme Court has held that the denial of due
process is an injury in its own rightgardless of the outcome of the hearitarey v.
Piphus 435 U.S. 24, 266 (1978) Treated as a class action issue, the Ninth Circuit has
held that “[a]ll the class menels need not be aggrieved daydesire to challenge the
defendant’s conduct in order for some of thenseek relief under Rule 23(b)(2).”

Walters v. Renal45 F.3d 1032,@47 (9th Cir.1998) An example similar to our own
case is found ivietnam Veterans of America v. C.I.A88 F.R.D. 192 (N.D. Cal. 2012)
There, military veterans claimed that arbiratdeciding their benefit claims were not
neutral and unbiased. Thefeledant agency cotered that many in the proposed class
received favorable rulings from those arbitratand hence were nofuned in any way.
The court rejected this argument, citM@ltersand holding that the class action “seeks

to remedy, not the denial of benefits, but deaial of a neutral, unbiased adjudicator to
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review a claim for benefits.”ld. at 212. That type of systemic challenge, the court held,
was proper for class resolutioid. The same type of systemic due process challenge is
involved in the present case.

Thus, it is not necessary for every pap@nt to experience a budget reduction or
to desire to challenge IDHW's procedurdgather, applicants and participants’ shared
interest in receiving constitutionally adequatéiceand hearings is sufficient to maintain
this suit.

Typicality

Representative claims are “typical” if thaye reasonably co-extensive with those
of absent class members; they naetlbe substantially identicaMeyer v. Portfolio
Recovery Associates, LL207 F.3d 1036, 1042{%Cir. 2012) In practice, the typicality
and commonality analyses tend to overldpat 1041, and IDHW makes essentially the
same challenges here that the Court reviewed above in the commonality discussion.
IDHW argues that the named plaintiffs may have claims typicadf those of proposed
class members becausame of the class membership might be satisfied with their
current budgets or did not experienceuddet reduction. As discussed above, all
proposed class members have a shareckstten the constitutional and statutory
adequacy of the buég notice form, the nteodology by which bdgets are determined,
and the sufficiency of the hearing process.

Nor are the Plaintiffs atypical of theasls because 237 of the 3,525 DDS Waiver

program participants receive Mlieaid funding alone, aBHW argues. Although IDHW
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does not explain the significance of this statjgtie inference is that these participants
do not receive individualized bueg. Once again, this argant ignores the fact that the
class definition limits membership to tleogarticipants “whaindergo the annual
eligibility determination oreevaluation processPlaintiffs’ Brief (Dkt. No. 81-1at p. 4.
Thus those 237 participants will no¢ affected by this litigation.

Adequacy

Finally, Rule 23(a) requires that “thepresentative parties will fairly and
adequately protect theterests of the class.Fed. R. Civ. P. 23(a)(4)‘Resolution of
two questions determines légalequacy: (1) do the namedjpitiffs and their counsel
have any conflicts of interest with otheas$ members and (2) wile named plaintiffs
and their counsel prosecute the actiggovously on behalf of the classManlon v.
Chrysler Corp, 150 F.3d 1011, 1020{aCir. 1998)

IDHW argues that Plaintiffs are notexfliate class representatives because they
have a conflict of interest with the abselass members. Theonflict, IDHW warns,
arises because Plaintiffs have an incenttvprolong this litigtion because of the
preliminary injunction etends to Plaintiffs their pre-§ul, 2011 budgets. Because
these budgets were approved using procesino longer in place and factored in
variables IDHW no longer considers whettisg budgets, IDHW argues that Plaintiffs
budgets will be reduced ontee preliminary injunction iifted and Plaintiffs are
reevaluated. As a result, IDHW predicts tR&tintiffs will drag outhis litigation at the

expense of the absent class members.h&urtore, IDHW argues that parity between
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Plaintiffs and the absentads members can never be aebd because the Eleventh
Amendment prohibits this Court from ordsgiIDHW to restore the absent class
members’ budgets to theirgeduly 1, 2011 levels.DHW also advances the latter
argument in its opposition todhtiffs motion to extend thgreliminary injunction to the
class. The Court will fully address memtsSIDHW's EleventhAmendment argument as
part of its discussion on that motion. Faw, all that needs toe said is that the
Eleventh Amendment is no obste to such an order.

IDHW'’s argument that paints Plaintiffs abstructionists is baseless. Throughout
this suit, Plaintiffs have shawthemselves to be diligema@vigorous advocates for their
cause. IDHW's “amorphous and speculaticoncerns to the contrary do not
demonstrate that Plaintiffs are ramtequate class representativesc. Serv. Union,
Local 535 v. Cnty. of Santa Clar&09 F.2d 944, 948 (9th Cir. 1979)

Rule 23(b)(2)

Having found that Rule 23(a) is satisfidiie Court turns to Rule 23(b)(2). “The
key to the (b)(2) class is ‘the indivisibletaee of the injunctive or declaratory remedy
warranted — the notion thatettonduct is such that iticdée enjoined or declared
unlawful only as to all of the classembers or as toone of them.” Wal-Mart, 131 S.
Ct. at 2557quotingRichard A. Nagared&;lass Certification irthe Age of Aggregate
Proof, 84 N.Y.U. L. Rev. 97, 132 (2000) The Plaintiffs’ clas claims satisfy this
standard because thsgek structural changesthee way IDHW administers the DD

Waiver program. Each ofie proposed claims will aff¢ all the applicants and
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participants in the DD Waiverogram. Rule 23(b)(dpcuses on “final injunctive
relief,” and the final injunction sought Ipfaintiffs here woud require programmatic
changes applicable &l class members.

For all of these reasons, the Court find® ttlass certification is appropriate under
Rule 23, and the Court will accordinglyagt Plaintiffs’ motion to certify.

Plaintiffs’ Motion for Preliminary Injunction
IDHW'’s Motion to Approve Notice

Plaintiffs move to extend the prelinairy injunction entered on behalf of the
named plaintiffs to the entire class. Before reaching the merits of that motion, the Court
must consider two arguments IDHW raisespposition. First, IDHW claims that the
Eleventh Amendment bars the Court from rastpthe class’s benefits to their pre-July
1, 2011 levels. Second, IDHW claims tha motion to extend is moot because IDHW'’s
latest proposed Notice satisfies the Medigagllations and due press. Resolution of
the latter argument requirése Court to decide IDHW'’s motion to approve their
proposed budget notice. The Court wilirtdirst to IDHW’s Eleventh Amendment
argument.

IDHW argues that restoring the class’s dgao their pre-Julyl, 2011 levels is
essentially an award of damages to thexlaembers that is prohibited by the Eleventh
Amendment, which only permifgrospective injunctive relie The Eleventh Amendment
bars claims brought in fedém@ourt for damages against state officials in their official
capacity. Flint v. Dennison488 F.3d 816, 824-25 (9th Cir.2007An exception under

Ex Parte Young209 U.S. 123 (1908however, allows citizen® sue state officers in

MEMORANDUM DECISION AND ORDER - 16



their official capacities “for prospective dachtory or injunctive relief . . . for their
alleged violations of federal law.Association Des Eleveurs v. Harri&29 F.3d 937, 943
(9" Cir. 2013)

In Edelman v. Jordam15 U.S. 651 (1974)he Supreme Court held that an
injunction requiring a state official to carm his administration of a federal welfare
program to federal law was prospective andgthot barred by the Eleventh Amendment,
but that an order that the official remietamounts he had wrongfully withheld in the
past was retrospectiva@thus impermissibleld. at 664—65. The Court acknowledged
that the distinction betweerospective and retrospedativelief would “not in many
instances be that between day and night.”at 667. It stated firmly, however, that
where a decree grants relief “measured im$eof a monetary loss resulting from a past
breach of a legal duty on the part of the defehdtate officials,” it “s in practical effect
indistinguishable in many aspects from araedwf damages against the State” and is
barred by the state's sovereign immunity. at 668.

The Court narrowed the scope of Edah’s broadly phrased prohibition in
Milliken v. Bradley 433 U.S. 267 (1977yhere it held that a prospectively oriented
injunction could have a “direend substantial impact” anstate’s treasury without
running afoul of the rule ikdelman so long as the expenditunéfunds was ancillary to
the injunction’s primary objective (which, Milliken, was remedying the

unconstitutional segregation thfe Detroit public schools)d. at 289.
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The Supreme Court again addresseddistinction between permissible
prospective, and improper retrospective, religfapasan v. Allaind78 U.S. 265 (1986)
There, the Court stressed that “ Young'slagability has been tailored to conform as
precisely as possible to those specific situes in which it is ecessary to permit the
federal courts to vindicate federal rightslehold state officialsesponsible to the
supreme authority of the United State@iternal quotation marks omitted)d. at 277.
The Court explained that the inquiry mémstus on the purpose of the relief sought:

Relief that in essence serves to congagd a party injured in the past by an

action of a state official in his offial capacity that was illegal under federal

law is barred even when the state @i is the named defendant.... On the
other hand, relief that serves direditybring an end ta present violation

of federal law is notbarred by the Eleventhmendment even though

accompanied by a substantial ancillary eftatthe state treasury.
Papasan478 U.S. at 278, 106 S.Ct. 2932

The Plaintiffs are not seeking any awsdmoney wrongfully withheld. Instead,
they seek to prospectivelyjem — from the date of thejunction forward — IDHW from
reducing benefits to class members belowrthieg-July 1, 2011 levels. Other courts
have held that such amunction is proper unddfdelmanand it progeny.See e.g.,
Buckhanon v. Per¢y’08 F.2d 1209, 121(7th Cir. 1983)Families with Dependent
Children and Medical Assistance benefitS@alition for Basic Human Needs v. Kjng
654 F.2d 838, 842 (1st Cir. 198Kimble v. Solomarb99 F.2d 599, 604-05 (4th Cir.

1979)(Medicaid benefits restored due to inadequate notice of reductaesqisdoe v.

Lawrence Livermore Nat'l Lap131 F.3d 836, 841 (9th Cir. 1990rdering that an
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employee wrongfully terminatdak reinstated to “prevent the prospective violation of
[the employee’s] ghts.”).

IDHW argues that the EVenth Amendment preverggtending the preliminary
injunction to the class becausgjuiring IDHW to restore thelass members’ benefits to
their pre-July 1, 2011 levels would not ress an ongoing violation. IDHW estimates
that restoring these budgets would costStete $16,357,498. This sum, according to
Defendants, would provide only retrospeetirelief because Plaintiffs have not shown
that IDHW used inadequatmtices in the years since this litigation began and that it
continues to do so.

This is not entirely accurate. Plaintifiave submitted several Notices sent out by
IDHW while this litigation has beepending. See Exhibits attached to Motion to Certify
(Dkt Nos. 81-4; 81-10; 81-35; 81-36Fach of these Noticesnsaterially similar to the
Notice form the Court previously found deficiel@ee Memorandum Decision, supaa
p. 5. Moreover, IDHW does not offer anypgort for its argument that its Notice forms
are sufficient, apart fronmts most recent NoticeSeeln re Lazar 237 F.3d 967, 974 (9th
Cir. 2001)(“[A]n entity invoking Eleventh Amendment immity bears the burden of
asserting and proving those madtaecessary to establishdsfense.” (internal quotation
marks omitted)). Thus, assuming that the Court concludes that (1) the most recent
version of the notice form is inadequate eréby establishing asngoing violation — and
(2) restoring the class’s budgets to thee-gdeprivation levels is necessary to bring

IDHW into complianceEdelmanand its progeny establish that the Court may issue that
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order without offending the Elemth Amendment. It is tthese assumptions that the
Court turns its attention.

Sufficiency of IDHW'’s Latest Notice Form

In conjunction withts opposition to extend thgreliminary injunction, IDHW
filed a motion seeking approval of its latestice form. In esence, IDHW seeks a
declaration that the new no# form complies with the Mkcaid regulations and due
process. However, “a party may not makaaionfor declaratory relief.”"Kam-Ko Bio-
Pharm Trading Co., Ltd-Australasi. Mayne Pharma (USA) In&60 F.3d 935, 943
(9th Cir. 2009) Rather, such a motion is propecgnstrued as a motion for summary
judgment. Id.

The legal standard governing the Noticeswsat forth by the Court in its earlier
decision:

Medicaid requires that the IDHW notic&must contain . . . [t]he reasons
for the intended action.” Se¢2 C.F.R. § 431.210(b)The notices must
“detail[] the reasons for a proposeztmination” sufficiently enough for a
recipient to challenge both the applion of the law to their factual
circumstances and the “factual premises” of the state’s aGioldberg v.
Kelly, 397 U.S. 254, 267-268 (1970)he explanation irthe notice itself
must be more than a “geral explanation” or “conclusory statement,” and
must provide at least “a brief statent of [the decision’s] factual
underpinnings.”Barnes v. Healy980 F.2d 572, 579 (9th Cir. 1992)n
other words, the law requires aexplanation for any change. The
participant is entitled t&know why her budget vgachanged so she can
determine whether to challenge the chanGeldberg recognized that
without such an explanation, theght to challenge the change is
substantially impaired, if not meaningless.

Memorandum Decision, suprat p. 8.
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IDHW's latest proposed Notice fails thisst. The section of the notice titled
“Why Your Budget Has Changed” states the following:

Several changes in laws, rules, @ols may have affected your budget. The
Department can also explain whichtbese affected your budget and why
it was changed. Your budget has olpeah because of a combination of the
following:

1. Changes in younventory of NeedsSee the following cover letter
and attached documents to see changes made in your Inventory.
2. Changes in thé&cales of Independent Behavior- RevisAd
summary of the answers used instimterview is attached. Your
budget was affected by:

[ ] General Maladaptive Index

[ ] Broad Independence Age

[ ] Neither
3. Changes in the Medicaid budgm®ol. Several variables were
added or changed, including “living situation.”
4. Changes itdaho Law. Idab Code 856-25%3)(e)(ii)

See Exhibit AA (Dkt. No. 111-4) p. 3.

Read as a whole, this notice givestiggpants nothing moréhan the general
explanation that several factors may haved#d their individual budgets. It does not
explain which combination of factors actuadiffected each parigant’s budget on an
individualized level. That lack of spécity runs afoul of due process becauseldberg
requires a notice tailored to the individu807 U.S. at 267-68[Due process] require
that a recipient have timely and adequate natetailing the reasonfor a proposed
termination . . . ” (emphasis added)). Théecemust give a partigant the opportunity

to understand “the factual premisaf’his or her “particular caseld. at 268

2 After the Court entered its earlier decision fimglthe Notice insufficient, IDHW submitted that

Notice to the agency responsible for this pamgythe Division of Medicaid & Children’s Health
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Once again, IDHW argues that it providee particulars to each participant by
including with the notice spadsheets containing the fi@pant’s responses to his
current Inventory of Needs and his resporiedbe previous year’s assessment. By
providing this information, IDHW continueg, participant can compare his responses and
figure out what changed. As the Court expldimeits prior decision, this process is not
so simple. For example, acding to IDHW, “[n]ot every response on the Inventory of
Needs gets used as a variable to datela participant’s annual budgeEvans Dec. Il
dkt. 94-1, at 5. As a result, a participaahnot simply compare his responses from one
year to the next and gain anderstanding of the reasonibghind a budget change. In
the end, the participant is left to do thetmand hope his post hoc analysis matches the
analysis actually employed by IDHW. Thdarden shifting is impermissible. Itis
IDHW’s duty to state initially the reasons for its actidgboldberg,397 U.S. at 267-68

In support of its notice, IDHW relies durebeau v. Spirito703 F.2d 639 (1st Cir.
1983) There, recipients from the Aid Eamilies with Dependent Children (AFDC)
program challenged a reduction in benaditsthe grounds that the notice provided by
Massachusetts Department of kubVelfare was not “detailed.1d. at 640. The
reduction was caused by a blanket chandederal law, as the notice statdd. at 641
(“The reason for these changes is the fedesalfor grant calculations has changed][.]”).

The notice also contained citations to thea%dachusetts regulations that embod][ied] all

Operations (“CMS”). CMS found that the Notice Wasnsistent with currerinterpretation of federal
Medicaid statutory and regulatory requirementstiis does not resolve, however, the due process
concerns governed liyoldberg. It is the province of this Court to determine if due process was
followed.
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of the changes.’ld. Although the First Circuit founthe notice “cursory” and basically
boilerplate, it nonetheless concludedttthe notice was sufficient under the
circumstancesld. at 643.

If this case was also predicated oreaross-the-board change to the federal or
state Medicaid laws, the Court might agtbat such a one-size-fits-all notice is
sufficient. But that is not this case. Bvident from its facghe Notice will be used
when the changes to a parti&i’'s budget are based upos FAP’s perceived changes in
the participant’s needs. &his, the Notice will be usaghen a participant’s budget
changes due to the participant’'s changeclionstances. In this regard, this case
resemble®©rtiz v. Eichler 794 F.2d 889 (3rd Cir. 1986)

In Ortiz, the Third Circuit decided “the exteot a pre-hearing notice required to
be given under the due process clause” by\waia when “denying or terminating Aid to
Families with Dependent Children (AFDC), Food Starmapd Medicaid benefits.1d. at
890. The court upheld the district courdigler requiring that the notices shall, at a
minimum,

provide a detailed individualized expktion of the reason(s) for the action

being taken which includes, in terrmemprehensible to the claimant, an

explanation of why the action is being taken and, if the action is being

taken because of the claimant's feeluo perform an act required by a

regulation, an explanation of whahe claimant was required by the

regulation to do and why his or her acis failed to meet this standard; and
. If calculations of income oresources are involde set forth the
calculations used by the agency, utithg any disregards or deductions
used in the calculations, explanatiafswhat income and/or resources the
agency considers availablto the claimant and ehsource or identity of

these funds, and the relevant #ifity limits and maximum benefit
payment levels for a family or astance unit of the claimant's size.
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Id. at 892, 896. This level of specificity is illusative of what IDHW must provide, and
tracks the Court’s earlier decisiontaswvhat IDHW must provide:

The Notice must include, if appéble, a brief summary of changes

affecting the participant's budget used by either (1) changes in the

individual’s condition or circumstances, or (2) changes to the Medicaid
system. By “Medicaid system,” ¢h Court means either the national

Medicaid provisions or the State @aho provisions. Changes to these

provisions could include changes te thssessment factors or “coefficients”

— or changes in the mathematical fotas themselves — used to compute

dollar amounts, and changes resgtifrom a “tier change” where the

participant was placed in a differebudget level bcause her budget
changed by a large amount.
See Memorandum Decision, supitgp. 13.

Defendants also argue that the noticesdo® have to notify participants of
changes that are solelydsal upon matters of law or policy decisions made by the
Department. IDHW finds support for this argumendiC.F.R. 8§ 431.220(pyhich
states, “The agency ed not grant a hearing if the sadésue is a Federal or State law
requiring an automatic change adversdétgaing some or all beneficiaries.”

This argument conflates the regulatigoverning hearings with those governing
notices. The regulation that governs noti&2C.F.R. § 431.210(chequires IDHW to
include in its Notice “[tlhe specific regulations that support, or the change in Federal or
State law that requires, [IDHW'’s] action[,]” en though a hearing it always required,

seeid. 8 431.210(d)(2) (“In cases of antian based on a change in law, the

circumstances under which a hearing will be granted.”).

3Inso holding, the Third Circuit distinguishedBeauy because it concerned “mass changes, such as
those resulting from new legislatiorOttiz, 794 F.3d at 89{internal quotation marks omitted).
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For these reasons, the Court holds that IDHW’s notice does not comport with due
process, and will deny IDHW’s motion to approve the Notidaurthermore, because the
notice is not sufficient, Plaintiffs have dslished an ongoing violation for the purposes
of the preliminary injunction.

Motion to Extend the Preliminary Injunction to the Class

A preliminary injunction is an extraordiry form of relief that is designed to
preserve the statugio during litigation.Winter v. Natural Res. Def. Councdi55 U.S. 7,
22 (2008) “A plaintiff seeking a preliminary injuion must establish #t he is likely to
succeed on the meritsathhe is likely to suffer irq@arable harm in the absence of
preliminary relief, that the balance of equitigss in his favor, and that an injunction is in
the public interest.”"Winter, 555 U.S. at 20 All three of IDHW’s arguments in
opposition to extending épreliminary injunction fous on the first prong &inters
test. The Court has already rejected tha fivo arguments — ¢hEleventh Amendment
argument and the sufficiency EHW'’s proposed notice.

IDHW'’s third and only remaining argumeistthat it is notequired to provide
participants with notice and the opporturiity a hearing when it sets their budgets

because they do not have a proprietary interest in thegetbsithat is protected by the

* Plaintiffs also argue that the notice is inadeqbatause it states that participants may not copy The
Scales of Independent Behavior-Revised (SIB-Rycokding to Plaintiffs, this statement is misleading
becausé2 C.F.R. § 431.248ives participants the right to “amine . . . [tlhe contents of [the

participants’ respective] case file[s].” Plaintiffgjteest injunctive relief that would allow them access to
the SIB-R. IDHW objects. The Court declines to dethieissue. The Plaintiffs have raised a claim in
Count Two of their Consolidated Class Action Complaint alleging that they are entitled to material such
as the SIB-R. No party has yet moved for summuatgment on Count Two. To award injunctive relief
now that would give the class access to the BBeuld be to award judgment on Count Two, a
premature result given the lack of any motion addressing Count Two.
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Due Process Clausdhe notice required b§2 C.F.R. § 431.21Must be provided to a
participant “[a]t the time of [IDHW’shction affecting his or her claim42 C.F.R. §
431.206(c)(2) For the purposes of thesiit, “[a]ction means germination, suspension,
or reduction of Medicaid eligibility or covered servicesd’ § 431.201. IDHW reads
these regulations to mean that it takegitac only when it ternmates, suspends, or
reduces “services.” Thus, according@HW, the Medicaid regulations entitle
participants to services, not budgets.

At this point, it is unnecessary totdemine whether participants have a
proprietary interest in their budgets. B®HW recognizes, participants are entitled to
due process — consisy of notice and a fair hearingprior to any reduction in their
services.Goldberg 397 U.S. at 262 The amount of servicesahparticipants receive is
capped by their budget§eeldaho Code 8§ 56-255(3)(e)(ilPAPA 16.03.10.513 As a
result, when IDHW reduces a participant’s gat] the practical effect is a reduction in
the amount of services the participardaiwes. IDHW acknowledges this causal
relationship.IDHW Brief (Dkt. No. 100)at p. 10. Thus, IDHW must notify participants
of the reasons for the budget change bsedhat change edea to a reduction of
services.

Irreparable Harm

Second, Plaintiffs must “demonstrate that irreparable injuigaly in the absence

of an injunction.” Winter, 555 U.S. at 22 Having reviewed Platiffs’ submissions, the

M EMORANDUM DECISION AND ORDER - 26



Court concludes that Plaintiffs have showa likelihood of injury. This conclusion can
be explained by examiningrée representative exampfes.

N.R. is a 46-year-old woan with an assessed ftional age of 1 year and 8
months. Drake Declaration (Dkt. No. &t 1126-27. She has been diagnosed with
profound mental retardation, seizureaider, diabetes, highlood pressure, and
glaucoma.Lee Declaration (Dkt. No. 13) As part of last year’s budget, N.R. received
developmental therapy. Through this tipgrashe was learning to accomplish tasks and
to communicate her wants and needs, andhaleseen an increase in her functional age
for the first time in yearsld. This year, however, N.R.’s delopmental services were
eliminated due to hdyudget reductionld. As a result, N.R. risks being institutionalized
and seeing her maladaptive behaviors incredmske her level of functioning decreases.
Id.

B.B. is a 26-year-old marD.B. Declaration (Dkt. No. 16) Because of his
moderate mental retardation and attention deficit disorder, B.B. requires constant support
and supervision for everydaysks, like feeding himselfld. He has trouble dealing with
frustration and anger, which can tstate to physical outburstéd. With the help of a
job coach, however, B.B. h&sund part-time employmentd. Unlike most positions,
B.B.’s job costs him $13,650d. In previous years, it has been one of the largest

expenditures in his budget, but it also cdnites greatly to his emotional health and

®> These examples describe the effects of the buddettiens on the plaintiffs as if the current

preliminary injunction was not in place.
% The author of this Declaration cares for N.R.
" The author of this Declaration cares for B.B.
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stability. Id. B.B.’'s most recent budget was redd@7% from the previous year’'s
amount. Id. This budget jeopardizes his abilitycontinue to work, his functioning, and
his health.Id.

K.S. is a 34 year-old man with thenctional age of 3 years and 8 monti$sS.
Declaration (Dkt. No. 12§ K.S. was born with sevedevelopmental disabilities and
Down’s Syndrome. Since a caadiemergency early in lifbe has lived wh congestive
heart failure.ld. K.S. needs help toileting, bathingrooming, and feeding himselfd.

He also has trouble interacting socialhydaexperiences tantrums and frustration more
frequently. Id. Nevertheless, through his communitywd®pment programs, K.S. is able
to meet people and improve his social skiksS.’s budget was reduced 25% from its
2011 level.ld. This loss of funds means that Kyl have to eliminate or greatly
reduce his participation in his monunity development program#d.

These three examples demonstrate tlthtgieg a participant’s budget equates to a
reduction in services. As a result, manyl@f named Plaintiffs are at risk of being
institutionalized. All of themhowever, risk stagnating or melikely regressing in their
functional levels because of the reduced|eweé support they caafford with their
diminished budgets. Thus, Plaintiffs haslewn the likelihood ofreparable injury.

The Balance of Equities

In light of IDHW not contesting thissue, the Court concludes that “the balance

of hardships favors beneficiaries of publgs&stance who may be forced to do without

8 The author of this Declaration cares for K.S.
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needed medical services over a state coecewith conserving scarce resourcesl’R.
v. Dreyfus, 697 F.3d 706, 737"(€ir. 2012)

Public Interest

Again, IDHW has not objected on tigsound. The Court concludes that a
preliminary injunction would favor the publioterest. The Supreme Court stated in
Goldbergthat “[w]elfare, by meetinghe basic demands of sugtence, can help bring
within the reach of the [recipnts] the same opportunities tlaae available to others to
participate meaningfully in the life of the community. At the same time, welfare guards
against the societal malaise that may flown a widespread sense of unjustified
frustration and insecurity. Plidassistance, then, is not mecharity, but a means to
promote the general [w]elfare397 U.S. at 265

Scope of the Injunction

The Court therefore finds that Plaffgiare entitled to have the preliminary
injunction now in placextended to all class membeiBo avoid anyconfusion, the
Court will set forth the extendepreliminary injunction in fli below in the Order portion
of this decision.

Conclusion

In conclusion, the CourtiW (1) grant the Plaintiffs’ motion to certify a class; (2)
grant the Plaintiffs’ motion textend the preliminary injunction to class members; (3)
grant the Plaintiffs'motion to file a consdhted class action complaint; and (4) deny

IDHW'’s motion to approve the Notice.
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ORDER

In accordance with the Memoramd Decision set forth above,

NOW THEREFORE IT IS HEREBY ORDEED, that the motion to file a
consolidated complaint (docket no. 79) isANRTED. The plaintiffsshall file, and the
Clerk shall docket, a consolidated complagentical to the mposed consolidated
complaint now filed as a “Supplement” (docket no. 80).

IT IS FURTHER ORDEREDthat the motion to certify class (docket no. 81) is
GRANTED. The following class of plaintifiis certified pursuanib Rule 23: All
persons who are participants in or appltsao the DDS Waiver program administered
by the IDHW as part of the Idaho Medidgrogram, and who undergo the annual
eligibility determination oreevaluation process.

IT IS FURTHER ORDERED, that thaotion to approve calculated budget
notification (docket no. 97) is DENIED.

IT IS FURTHER ORDERED, that the riion for preliminary injunction (docket
no. 82) is GRANTED IN PART AND DENIED INPART. Itis granted to the extent it
seeks the following: that defendants RICHARRMSTRONG, in his official capacity
of the Idaho Department of Health and N&lee, and PAUL LEARY, in his official
capacity as the Medicaid Admstiator of the Idaho Departmieof Health and Welfare,
and all of their officers, servants, employestyrneys, and all those in active concert or

participation with them arelEREBY ENJOINED as follows:
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“1. The term “class menas” in this injunction means arperson who is a participant in

or applicant to the Adult Developmentaldability Services program (“DDS program”),
administered by the lIdaho Departmentafalth and Welfare as part of the Idaho
Medicaid program, and whadergoes the annual gbgity determination or

reevaluation process.

“2. The defendants are prohibited from redigcor terminating Mediid services under
the DDS program to any class member awided in the Individual Support Plans in
place for each class member prio July 1, 2011, and ba®the last “ANNUAL ICF/ID
LEVEL OF CARE AND DDELIGIBILITY APPROVAL NOTICE” and budget
assignment notice sent to them, unless and until the defendants first provide adequate
advance notice, approved by this Court, amdapportunity for a faihearing prior to the
reduction or termination of services. If thafes cannot agree, for any individual class
member, upon the level of services or Individeapport Plan to whiche or she is to be
reinstated, continued, or restored under ¢inger, that class membaer, class counsel, or
the defendants may apply tasiCourt for clarification.

“3. For any class member winmakes a request (personally or through their guardian or
attorney, or by another person providaguly executed IDHW Authorization for
Disclosure) for the budget setting methodpiothe defendants shall make all of the
following materials availablér inspection and copying:

(a) Unaltered and unredacted electronic copfaéke budget calculating tool spreadsheets

used to compute individual Medicaid budgéats)juding all prior versions of the budget
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calculating tool that are in the custody, cohtor possession of the Idaho Department of
Health and Welfare.

(b) Unaltered and unredacted copies of theehtory of IndividuaNeeds concerning that
participant, including all prior Inventory of dividual Needs concerning that participant.
(c) Unaltered and unredacted electronic copiabe budget calculating tool spreadsheets
actually used to compute thaarticipant’s budget, including all prior versions of the
budget calculating tool spreadstts that are in the custodywntrol, or possession of the
Idaho Department of Health and Welfarelavere actually used to compute that
participant’s prior budgets.

(d) All materials in that padicipant’s case file(sjnaintained by the Idaho Department of
Health and Welfare (IDHW) and each IDH&@ntractor that performed an independent
assessment of the requestindividual. Provided that, if any copyrighted materials are
copied, they shall only be copied as allovizy the fair use and other exceptions to the
copyright law.

(e) The following documents and materials:

(i) Budget calculating tool, dated 05/2041 (no version number designated);

(i) Budget calculating tool, dated 04/15/2011 (Version 7);

(iif) Budget calculating tooldated 10/19/2009 (Version 6);

(iv) Budget calculating tool, dated 07/20/2009 (Version 5);

(v) Budget calculating tool, dated 07/16/2009 (Version 4);

(vi) Budget calculating tool, dated 05/01/2009 (Version 3);
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(vii) Budget calculating tool, dad 11/15/2007 (Version 2.5);

(viii) Idaho Medicaid Adult Developmental Babilities Program Inglidualized Budget
Calculation, dated 06/15/2006;

(ix) Individualized Budget Im@mentation, dated 07/19/2006;

(x) Individualized Budget Fact Sheet, dated 10/06/2007;

(xi) Department and IAP Individualized Bget Training Video Corfrence Friday 09/15
[year is unidentified] from 9-12 [p.m.];

(xii) Idaho Department of Health and Wi&e Division of Medicaid Bureau of
Developmental Disability Services Adult Developmental Disabilities Individual Budget
Model Analysis, dated 01/20/2009;

(xiii) The Idaho Medicaid Adlt DD Individual BudgeReview Analysis, dated
01/20/2009;

(xiv) Calculated Budget Plan (CBRIodel [undatedact sheet];

(xv) Idaho Department of Health akdelfare, Division of Medicaid Adult
Developmental Disabilities Summary oflimidualized Budget Model Methodology
[undated];

(xvi) Summary of Statistical Modeling Magbology of the Idab Medicaid Adult DD
Individualized Budget [ndated long version];

(xvii) Summary of Statistical Modeling Meodology of the Idaho Medicaid Adult DD

Individualized Budget [undated short version];
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(xviii) Data used in the regression analyB@screating the budget tool, provided IDHW
estimates it will take approxiately 160 hours or more teplace the personal identifying
information within that datavith anonymous identifiers, andshall not be a violation of
this injunction if the defendants do not provitiat data with anonymous identifiers or
until a reasonable time is permitted for the ddents to complete that 160 hours or more
of work; and along with any descriptionspoets, studies and other records concerning
IDHW's present, prior, and future methaddgies, models, tools, spreadsheets,
memoranda, training manuals, other materiatduding any materials provided to the
Independent Assessment Praiigl that are in the cusly, control, or possession of
IDHW or are later createdptained, found, or discovetdy IDHW. All information and
materials shall be unredacted and unaltered and shall include all records that are
electronically stored. If a class member, clemsnsel, or the defendants are unable to
agree whether any requested record or inftionas within the scope of this injunction,
that class member, or class counsel, erdbéfendants may apply to this Court for
clarification.

“3. For any member of the public who makan Idaho Public Records Law request for
the budget setting methodolodlge defendants shall make all of the materials described
in subparagraphs 2(a) and 2(e) of thjamation available for inspection and copying.”
This motion is based on the brief filed ajonith it, as well ashe motion for class
certification and brief in its support, andcetrecords in this consolidated caseKiV. v.

Armstrong,no. 12-cv-22, and iBchultz v. Armstrongno. 12-cv-58.
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IT IS FURTHER ORDERED, that treopying permitting above shall not include
at this time the Scales bfdependent Behavier Revised (SIB-R) as the discoverability

of those documents remains to be resolved.

DATED: March 24, 2014

BE)L'M 'IIII5 -

Chief Judge
United States District Court
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