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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

DARREN W. HARPER, Case No. 1:12-cv-00031-BLW

Plaintift, FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND

DIEBOLD INCORPORATED, a foreign | ORDER
corporation,

V.

Defendant.

INTRODUCTION
The Court conducted a bentgtal in this matter onuhe 25-26, 2013. The parties
then submitted their post-tribtiefs and proposed findingd fact and conclusions of
law. The Court now enters its FindingsFact, Conclusions of Law and Order.
FINDINGS OF FACT
General Background Of Diebold, Dielwld’'s Severance Program, And Harper
1. Diebold, Inc. manufactures, installsicaservices automatteller machines.
(Transcript of Bench Trial Conducted on June 25-26, 2013, 34:12-18)
2. Diebold expends significant time and reszes training its technicians. (76:20-
77:6; 118:9-14; 515:18416:4; 521:22-523:4)
3. Diebold hired Darren Harpas a Customer Service Engineer in Twin Falls, Idaho

in July 2000 (84:13-17)

! The Court will reference the June 25-26 transcript lyeand line number only for the remainder of this decision.
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10.

11.

12.

Upon being hired, Harper received several weeks of training at Diebold’s
corporate headquarters@anton, Ohio. (84:18-85:1)

Most Diebold training classes are conducted at Diebold’s corporate headquarters
in Canton, Ohio. (516:20-24)

Most Diebold training is voluntary, andrsee technicians pick the training they
need. (94: 9-13)

In February 2011, Steven Oatman, Harper’s former supervisor, rated Harper’s
performance as “exceeds expectations4:16-22; Plaintiff'sExhibit No. 1003)
Harper was never disciplindmy Oatman during his tereiat Diebold. (91:23-25)
Harper was a participant in Diebold&paration Benefits Plan (“the Plan”).
(106:20-107:2; Joint Exhibit No. 1)

Diebold’'s Benefits Committee is the adnstrator of the Rin. (436:22-437:4;
Joint Exhibit No. 1 at 19)

As the administrator, the Beneff@mmittee has all powers necessary to
determine all questions concerning gdministration of the Plan, including
guestions of eligibility and the amountariy benefits payable under the Plan.
(436:22-437:4; Joint Exhibit No. 1 at 19)

According to the Plan, to be eligible for benefits aplayee must (1) be at least
part-time (20 or more hours per weekjlaa non-bargaining associate, (2) who

was involuntarily terminateds a result of a merger, acsjtion, or sale or position
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14.

15.

16.

17.

18.

19.

elimination, and (3) who signs a separatagreement and release. (437:24-438:9;
438:19-440:4; Joint Exhibit No. 1 at 3)
The Plan gives Diebold sole discretiordigtermine whether an associate meets
the eligibility requirements for benefitsmder the Plan. (440:9-18; Joint Exhibit
No. 1 at 13)
A company representative, usually someone in the human resources department,
determines whether an assaeiis eligible for benefits under the Plan. (440:19-24)
Severance benefits are calculated bageuh an associate’s monthly salary, not
including overtime pay, commissions amuses. (446:4-14; Joint Exhibit No. 1 at
15(2))
Separation benefits for an employee vétheast 10, but less than 15, years with
the company are equal to 4-mongas/. (Joint Exhibit No. 1)

Events Leading Up ToHarper’s Suspension
Harper volunteered to attend a VAT 40 miag class scheduled to take place in
June 2011 in Canton, Ohio. (99:11-19; 121:3-9; 210:9-11)
On May 20, 2011, Rebecca Chase, aplegee in Diebold’s corporate travel
department in Canton, contadtHarper to make his travarrangements to attend
the training. (122:20-22; 125:21-22; 160:11-13)
Harper wanted to fly to Canton from Twin Falls, Idaho instead of Boise, Idaho

because of cost, safety and conveogeissues. (177:21-178:6; 239:19-240:5)
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Chase told Harper thateslzould not authorize him to fly out of Twin Falls.
(127:18-20)

Harper indicated that he would ratleancel the training class than fly out of
Boise. (128:15-19; 242:25-243:5)

Shortly thereafter, Harper contacted La®ymp, ldaho team leader for Diebold,
seeking assistance regarding thavel issa. (135:3-7)

Samp told Harper thatdan Thomas was assistingt@an, who had been on a
leave of absence since December 2@185:11-15; 136:15-18;25:14-26:7)

In 2011, Thomas had assumed the posiioacting Custome$olutions Manager
in ldaho during Oatman’eave. (269:6-13)

Harper asked Samp to ask Themsrio call him. (135:15-16)

Thomas called Harper approximatdl@-15 minutes later. (136:23-24)

Harper told Thomas that it was cheaped safer for him to fly to Canton from
Twin Falls than fronBoise but the travel departmestiil wanted him to fly out of
Boise. (137:25-138:7)

After explaining the travel issue, Hargeld Thomas that there was a big morale
problem at Diebold. (232:82; Joint Exhibit No. 3)

Harper told Thomas that there were cotripes trying to hire Diebold technicians,

including himself. (232:13-22; 233:1At; 234:17-22; Joint Exhibit No. 3)
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31.
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33.

34.

35.

36.

Harper told Thomas that the travesue was the type of thing that when a
competitor approaches a Diebold technician, it will make the technician entertain
an offer from the compieor. (237: 15 — 238: 11)

Thomas testified that Harper told dinas that he was just waiting for the
competitors to get the dollaasd the time right to make it easier for him to leave
Diebold. (280:25-281:6; 2883-17; 300:25-301:4)

Thomas also testified that Harper alsldl toim that it was isses like the current
travel situation that madeetsier for him tgump ship or moveéo a competitor.
(324:24-325:9)

Thomas testified that he contacted Chase to discuss theisswel and Chase

told him that Harper was aggressive oraaive because he was dissatisfied that he
was unable to fly out of Twikalls. (277:15-25; 278:4-12)

Thomas contacted Kelly Rackley in D@ti's human resources department and
Arden McGinnis, Regional Solutiodanager for the mountain region, for
guidance regarding Harper. (272:19:-281:13-19; 282:3-6; 326:2-7)

Thomas told McGinnis that Harper waswilling to fly out of Boise to attend
training in Canton, and that he hadethtened to leavlie Company if a

competitor got the dollars righ623:17-524:17; 526:21-527:5)

Thomas informed McGinnithat Tony Huston, actingob Site Coordinator, had

told Thomas that Harper had maimilar ongoing threats and comments about

leaving Diebold for a compigor. Thomas further infored McGinnis that Huston
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41.
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44.

believed Harper would leave his employmerth Diebold if the time and price
were right for him. (291:17-292:18).
McGinnis was bothered by Harper’'s commts to his manager, and considered
such conduct to betarminable offense5@4:7-525:1; 555:23-556:8)
McGinnis’ was concerned about Harpdtiseat to leave the Company. (525:20-
526:2)
In a Sunday, May 22, 20¥mail to Thomas, HarperltbThomas, “I have not
cancelled the class as of now so let me kmgwat you find out and if | have to fly
out of Boise cancel the clasg fme.” (JointExhibit No. 5)
On Monday, May 23, 2011, Thomas inferdhHarper that Diebold’s corporate
travel department would not approve the ajghe airline ticket for Harper to fly
to Canton from Twin Falls. (163: 14-24; Joint Exhibit No. 6).
McGinnis asked Thomas to follow up bgnding McGinnis an email and Thomas
did so on May 23, 2011. (283:15-1%96:3-20; Joint Exhibit No. 6)

Harper's Suspension
McGinnis decided to suspend Harp@94:13-16; 405@-24; 533:20-534:2)
McGinnis testified that his decision to sesp Harper was unrelated to the cost of
travel to Canton from either TiwFalls or Boise. (299:9-18)
McGinnis testified that Hags's subsequent willingness fly out of Boise after

Harper’s initial conversations with Thomass immaterial to McGinnis’ decision
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46.
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48.

49.

50.

to suspend Harper in liglof Harper’s prior threat to leave the Company. (528:24-
529:12)

McGinnis testified that the decisionsaspend Harper pending investigation was
intended to provide a cooling off ped and “make [Harper] think about it.”
(535:3-10)

By suspending him, McGinnis testifiedathhe wanted to give Harper another
reason to think about leaving Dieboldgo work for a competitor. (534:13-535:2)
In a May 24, 2011 email to Rackley, Mmnis asked her to “1) Remove Wilkes
from the ‘list’ and substitute the weeled ESP (Kytia) requisition from
[Washington/Alaska] in his place. 2) Pide a written warning to Mr. Harper with
a (3) day suspension starting tomorrowif@ubordination. 3) [And] Cancel his
VAT 40 class immediately.” (Joint Exhibit 6)

He ended his email by stating, “Let’s keathe timing right for him. | have little
patience for this type of crap. Kelly §iekley], your thoughts?” (Joint Exhibit 6)
Rackley testified that shenderstood McGinnis’ instruction to mean that since the
company canceled the regition for the electronic security production position
for which Kytia was a candidate, she viasemove Wilkes from the reduction in
force list. (406:18-407:15; 5307-531:11; Joint Exhibit No. 6)

Rackley testified that shenderstood McGiniss’ statemefiLet’'s make the timing
right for him,” to mean that McGinniss wa&onsidering terminating Harper. (414

3-7)
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55.

56.

S7.

58.

Rackley testified that in a follow-up coersation to the email between herself and
McGinnis, McGinniss stated, “Let’s getrhisuspended, Let’s, you know, possibly
terminate. It was | want him out.” (414: 20-22)
Rackley then prepared the natiof suspension. (414: 23-25)
Rackley prepared multiple drafts oktsuspension notice be delivered to
Harper based upon the information gagtteduring the company’s investigation.
(414:23 — 429:16)
Rackley testified that two specific portiookthe final draft of the suspension
notice were included as the reasons ferstspension — thatarper was just
waiting for a competitor to gethe dollars right before leaving Diebold, and that he
would refuse training in the future if hewd not secure a flight out of Twin Falls.
(428: 3-13; Joint Exhibit No. 9)
On Wednesday, May 25, 2011, Diebolgpended Harper pending investigation.
(Joint Exhibit No. 9).
Harper’s Termination
Diebold terminated Harper on June 1, 2011. (Joint Exhibit No. 14)
McGinnis made the decision terminate Harper. (535: 116-18)
McGinnis gave the followingagasons for terminating Harper,
a. “It was based on his [Harper’'s] demn — on the comment that he was
planning to go to a competitor, the commhthat he was having such a hard

time with his new manager, seemed lilkeewas being very aggressive with
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60.
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Dean [Thomas], trying to back him ingocorner, trying to put him in his
place, as it were, asshnew manager. | just won't tolerate that in my
organization;” (536: 16-23)

b. Because of “[Harper’s] statement@@an Thomas, who is my trusted
manager, that said that he plannetttve the compamgnyway; the fact
that he was very insubordite with him; the fact thdte had threatened this
to Dean. | thought that was inappriate, and that's why | made the
decision to go ahead and terai@.” (535: 21 — 536: 3)

In deciding to terminate Hper, McGinnis testified thdte did not consider any
cost savings to the Company by terating him for cause. (550:22-551:5)
Notably however, Thomas lawowledged during trial #t he had misinformed
McGinnis.

Thomas testified that he misrepresenteddoinversation with Hper when he told
McGinnis that Harper was just waiting juump ship and leave Diebold. (343: 1-
14; 343: 1-14)

And Thomas admitted that McGinnis2dsion to terminate Harper was based
upon the misinformation he ga McGinnis. (37:7 — 348:3)

Additionally, while drafting Harper’s suspsion letter, Racklesent an email to
Thomas on May 24 indicating that shelltmntacted Chase and her supervisor,
and that “neither one indicated there \@asssue with [Harpés] behavior. They

both stated that he was very matter of taud told them ‘I guess if | can’t fly out
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65.

66.

67.

68.

69.

70.

of Twin Falls that I'll cancel the trainingWe’ll need to strike portion that [sic]
from the write-up.” (Joint Exhibit No. 7)
Moreover, just before McGinnisrtminated Harper, Harper’s long-time
supervisor, Oatman, sent McGinnisemnail indicating that customers loved
Harper and he is good at fixing tquipment. (Joint Exhibit No. 13)
Oatman explained that Harper was “H s&arter and you never have to worry
about him not working. Not sure if youeaanything on this from me or not.”
(Joint Exhibit No. 13)
Diebold does not have a formal progresdiliscipline policy; however progressive
discipline is referenced imultiple company policies for Diebold. (496:6-497:5)
Rackley testified that progressive discigliwas not issued to Harper due to the
egregious nature of his misconduct. (497:9-12; 547:8-12)
At the time of his termination, Harpkad worked for Diebold for approximately
11 years, and his annual base salary wa@0®4per month. (JoirExhibit Nos. 15,
16 and 18)

Diebold’s Reduction In Force
In 2011, Diebold needed to reduce itstscso it decided to implement a Reduction
in Force (“RIF”). The Company plannedreduce the assoceheadcount in the
Idaho district by three technicians. (531:12-532:9)
McGinnis and the business teams seletitedemployees included in the RIF.

(408:1-22; 539:1-6)
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75.

76.

77.

78.

79.

80.

McGinnis was the ultimate decision kea regarding which employees were
selected for the RIF in acaance with managemeniguwrements. (531:23-532:1)
Factors considered when selecting employees for inclusion in the RIF were
performance, seniority (last in, first ousind skill sets in pécular geographic
areas. (62:11-22; 444:20-445:6; 538:2-25)

The RIF list changed until tHast minute in order to ¥éhe employees selected
for the RIF and take into considéom mitigating factors. (537:16-538:1)
Rackley controlled the data and administeMcGinnis’ instrutons with regard

to the RIF list. (410:23-411:3)

McGinnis testified that he never catsred Harper fothe RIF. (555:2-8)

Harper's name was never placedtba RIF list. (445:11-13; 539:21-24)

Oatman was initially involveth selecting employedsr inclusion in the RIF
before he went on a leave of absencdnt@a selected three employees — Richard
Wilke, Roger Prang, and Eugene Zito fifaclusion in the RF. (73:9-24; 408:23-
409:2)

Oatman did not select anyone from Harpésam for inclusion in the RIF. (74:10-
14)

McGinnis made the decision to removéodrom the RIF list and add Koch to the
list. (433:20-435:7)

McGinnis testified that he subsequerdbcided to remove Koch from the RIF list

because after Harper was termindtmdcause, Diebold would have been
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82.

83.

84.

85.

86.

87.

shorthanded in Twin Fali§it would have proceededith eliminating Koch’s
position. The Company would Y& had to rehire Koch if it had proceeded with
terminating him as part of the RIF whignerminated Harper for cause. (540:11-
541:2).
If Koch would have been teimated as part of the RIRe would have received
separation benefits representing twonths’ salary in the amount of
approximately $6,500-$700. (446:23-448:11)
If Harper would have beenrtainated as part of the RIF, he would have received
separation benefits in the amountagiproximately $17,000. (454:25-455:3)
Diebold terminated Harper before it inephented the RIF. (369:5-7; 539:17-20)
Prang and Wilke were terminated astjd the RIF. (435:5-7; 473:21-22)
Harper's Request For, And Diebold’sDenial Of, Separation Benefits
After his termination, Harper sent a lette Rackley and a letter to the Benefits
Committee requesting separation benefiider the Plan. (440:25-441:8: Joint
Exhibit Nos. 15-16)
Upon receipt of Harper’s letter requestibenefits under the Plan, the Benefits
Committee forwarded thetter to HR Manager Kim Hays. Hays contacted
Rackley regarding the reasons forrptar’s termination. (441:8-19)

Harper was a full-time non-bargaéng associate. (438:10-16)

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER - 12



88.

89.

90.

Hays and Rackley jointly decided that Harpvas not eligible for benefits because
he was terminated for cause for insubordination. (441:20184243:20-444:6;
500:6-16)
By letter dated July 13, 201Rackley notified Harper that he was ineligible for
benefits under the Plan because he was terminated for ¢4b@H.-19; Joint
Exhibit No. 17)
This lawsuit followed.

CONCLUSIONS OF LAW
“ERISA is a comprehensive statute desmji@ promote the interest of employees
and their beneficiaries iemployee benefit plansligersoll-Rand Co. v.
McClendon, 498 U.S. 133, 136 (199(Qnternal citation omitted).
An ERISA plan administtar’'s denial of benefits is reviewed undedeanovo
standard unless the benefit plan givesatiministrator discretionary authority to
determine eligibility for benefits do construe the terms of the pléontour v.
Hartford Life & Acc. Ins. Co., 588 F.3d 623, 629 (9th Cir. 2009).
Where the plan does grant discretionanghority, courts must review the
administrator’s decision for abuse of discretilgh.
The manner in which a court applies theise of discretion standard is affected by
whether the administrator has a conflicting interiekt.
But if there is no conflict — such as are the same entity wdin funds the ERISA

benefits plan also evaluates claims —eev0f the plan administrator’s benefits
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determination involves a straightforwaagplication of the abuse of discretion
standardld.
6. “In these circumstances, the plan admnaitr’'s decision can be upheld if it is
grounded on any reasonable badid.{Internal citation andjuotation omitted).
7. Here, the plan granted the plamadistrator discretionary authority.
8. Paragraph 3 of the Plan states,
(b) Conditions of Separation

0] The employee’s employment is iduatarily terminated by the
Company;

and

@i)  (A) the termination of employmentike result of a sale or a merger
of all or part of Diebold’s busirss and/or assets, an acquisition, or
another form of corporate trsier, divestiture, outsourcing,
subcontract, or similar transactiand as a result the employee is
not offered a position by the Compy, the acquiring company or
another entity related tihe transaction; or

(B) the termination of employmer#t unrelated to the type of
transaction described in paragrap{@pabove, and instead is due to
a change in operations, a facilityaeation or closing, or a reduction
for other economic reasons, aheé employee did not refuse or
otherwise fail to accept another gas that may be made available
with the Company.

and
(i)  The employee agrees to a sepiaraagreement and release, and

non-competition agreement if dgable, as determined by the
Company.
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10.

11.

12.

13.

14.

15.

16.

The Company will determe in its sole discrain, whether the eligibility
requirements described in SectioraBpve, have been met in any given
situation. (Joint Ex. 1, T 3).
As an exception, thElan further states,
(a) Employees who are involuntarily terrated for cause, as determined by the
Company in its sole discretion, are nbgi®le for separation benefits under this
plan. Some examples of termination “f@use” include poor job performance,
excessive absenteeism, insubordinatich\dalation of anyCompany policy or
procedure that results in terminatiohemployment. (Joint Ex. 1, § 4).
There is no evidence of any cbalff of interest in this case.
Accordingly, the Court will apply thabuse of discretion standard in a
straightforward fashiorMontour, 588 F.3d at 629.
Therefore, the plan administrator’s deciswitl be upheld if itis grounded on any
reasonable basikd.
Making that determination in thease boils down to whether McGinnis
terminated Harper for caus@aking Harper ineligible foseverance benefits — if
he did, the plan administrator made ttghticall to deny benefits; if he did not, the
plan administrator was wrong.
So, did McGinnis really teninate Harper for causes suggested by Diebold?
To answer that question the Court miosk at the reasons given by McGinnis for
terminating Harper.

Specifically, McGinnis testified that Herminated Harpefor the following

reasons,

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER - 15
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18.

19.

20.

“It was based on his [Harper’s] desmn — on the comment that he was
planning to go to a competitor, the commhthat he was having such a hard
time with his new manager, seemed lileewas being very aggressive with
Dean, trying to back him ta a corner, trying to putim in his place, as it
were, as his new manager. | just wdnlerate that in my organization;”
(536: 16-23)

Because of “[Harper’s] statement@@an Thomas, who is my trusted
manager, that said that he plannetetve the compamgnyway; the fact
that he was very insubordite with him; the fact thdte had threatened this
to Dean. | thought that was inappriate, and that's why | made the

decision to go ahead and terati@.” (535: 21 — 536: 3)

Essentially, then, the reasdios termination are two-fold: (1) Harper's alleged
statement to Thomas (whom McGinnigapently fully trusted) that Harper
intended to leave Dieboldr a competitor; and (2) Harper’s insubordination
toward Thomas — that is, that Harped lthreatened Thomas with leaving Diebold
for a competitor and was aggressive toward him.

A close look at the evidence suppog these assertions is troubling.

Most importantly, it appears McGinnigust in Thomas was misplaced.

Thomas gave the following testimony at trial:

a. QUESTION: . .. you told Arden [McGinsj that Darren [Harper] was just

waiting to leave Diebold?
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b. ANSWER: | said that Darren [Harparjade the statement that he was
getting ready to jump ship or moveaa@ompetitor or whater | said. (334:

19-23)

c. QUESTION: And then you said, “And hell be jumping ship.” He didn’t
tell you he was going to jump ship, did he?

d. ANSWER: No. He said it would makes decision easier to jump ship.

e. QUESTION: But you told him . . .

f. ANSWER: ... or move to a competitor.

g. QUESTION: You told Arden [McGinmsi] he would be jumping ship.

h. ANSWER: Okay.

I. QUESTION: And that was a snepresentation wasn't it?

ji. ANSWER: Yes, sir. (343: 1-14)

* % *

k. QUESTION: And would you agree thAtden’s decision was based on
what you had told Arden?

l.  ANSWER: One previous phone consation and an email, yes, sir.

m. QUESTION: And at this point, was Kelly involved in the discipline of Mr.
Harper?

n. ANSWER: She was involved in the emadiige talking, and the creation of

the suspension letter; yes, sir.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER - 17



21.

22.

23.

24.

25.

0. QUESTION: So do you know if Kellgnd Arden are also talking about
Darren [HARPER]?
p. ANSWER: “Provide a written warningp Mr. Harper with a three-day
suspension starting tomowdor insubordination.” believe so, yes, sir.
g. QUESTION: And the information thaltey had all came from you; true?
r. ANSWER: True.
s. QUESTION: You were the one disserating the information, and they
were relying on what flermation you told them?
t. ANSWER: Yes, sir. (347:7 — 348:3)
Thus, McGinnis’ relied upon misrepreserdas from Thomas as his main reason
for terminating Harper — i.e., that Harthreatened to leave Diebold for a
competitor.
Likewise, it is hard to believe thelarper was “aggressive” toward Thomas
regarding his threat to leave Diebold whemsuch threat was actually made.
Moreover, Thomas’ statement that Harp@s aggressive with travel personnel
was uncorroborated; in fact it was denieditaywel personnel. (Joint Exhibit No. 7)
Accordingly, the reasons given by McGisffior terminating Harper for cause
were untrue at best; at worst, they were fabrications.
One could argue that McGinnis nevertlssléerminated Harper for these reasons

because he had no reasmt to believe Thomas.
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27.

28.

29.

30.

However, after Harper’s suspension, bubbe his termination, Harper contacted

Oatman for help.

In response, Oatman sent the followergail to McGinnis, Rackley and Thomas,
“All, I'm not sure what to do with tis. Darren [Harper] has been calling me
and | have been telling him that | dotkomow what is going on with this
and do not have any inforftiim. | know that Darren’s style is a little gruff
but the customers love him and he is@jabfixing the equipment. He is a
self starter and you nevkave to worry about him not working. Not sure if
you need anything on this from roenot.” (Joint Exhibit No. 13)

At the very least, this note from Har{selong-time supervisor, coupled with the

uncorroborated statements by Thomasnaigg travel personnel, should have

given McGinnis pause and readon further investigation.

This is even more troubling givendhiold’s lack of a formal progressive

discipline policy (496:6-497:5), and ikecision to forego any progressive

discipline with Harper because his contwas too “egregious.” (497:9-12; 547:8-

12)

The bottom line is the reasons given bylibld for terminatig Harper for cause

simply do not add up. By all accounts,rper was a well-trained employee who

was good at his job, and who had no #gigant disciplinary problems before the
alleged incident surrounding the travel ssBerhaps Harper’'s conduct invited an

oral warning, but it certainly was not $egregious” that it justified immediate
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32.

33.

34.

35.

36.

termination in the face of his servicethe company and therehg support which
Harper had from his long-time supervis8imply put, the stated reason for
termination is implausible.

Moreover, during difficult financial times fdiebold, the financial incentives for
terminating Harper for cause at thatmgovere significant — avoiding severance
benefits, avoiding unemploymepayments, and ridding itself of Harper’'s higher
salary given his tenure with the company.

Diebold terminated Harper, which resuliedDiebold only having to lay off two
instead of three other employees underRtF. (369:5-7; 539:17-20; 435:5-7;
473:21-22)

Therefore, it was not reasonable to detarper separation benefits pursuant to the
Plan’s language that employees who aweluntarily terminated for cause are not
eligible for separation befis. (Joint Ex. 1, 1 4).

The Court therefore concludes that evader the abuse of discretion standard,
the plan administrator’s decision wasong because the ewdce overwhelmingly
indicates that Harper was not reayminated for cause because of
insubordination.

The only reasonable conclusion is tlibmas’ embellished, if not fabricated,
stories about Harper were an attempetoninate Harper without having to pay
him severance benefits.

Accordingly, Harper is entitled to 4-month’s pay, whétuals $16,000.
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38.

39.

40.

41.

Harper is also entitled to prejudgment interest.
“A district court may award prejudgmeinterest on an award of ERISA benefits
at its discretion.’Blankenship v. Liberty Life Assur. Co. of Boston, 486 F.3d 620,
628 (9th Cir. 2007).
“Generally, the interest raf@escribed for post-judgment interest under 28 U.S.C.
§ 1961 is appropriate for fixing the radkpre-judgment interest unless the trial
judge finds, on substantial eedce, that the equities ofahparticular case require
a different rate.’ld. (Internal citation ad quotation omitted.)
Here, prejudgment interest is necessargaimpensate Harper for the time value of
money from the datke of his termination, June 1, 2011, until the date of
Judgment, and there is no reasoddwiate from the statutory rate.
Accordingly, Harper is entitled to judgmeintthe amount 0$16,000 plus interest
at the rate prescribadder 28 U.S.C. § 1961.
ORDER

IT IS ORDERED:
1. Plaintiff's claim isGRANTED. The Court will enter a separate judgment

in accordance with Fed. R. Civ. P. 58.

STEES o DATED: October 28, 2013

B W
)2 B L@Ninmiu
4" ChiefJudge

United StateDistrict Court

o
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