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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO
HOYT A. FLEMING,
Plaintiff, Case No. 1:12-CV-066-BLW
V. MEMORANDUM DECISION AND
ORDER
ESCORT, INC., et al.,

Defendants.

INTRODUCTION

The Court has before it motions ta@oasider filed by both parties, and a
petition for attorney fees ammbsts filed by Fleming. Th€ourt heard oral argument
on the motions to reconsider on July 2312, and directed counsel to submit further
briefing. That supplemental briefing has nbaen received. For the reasons explained
below, the Court will deny Escort’s motiom reconsider, grant in part Fleming’s
motion to reconsider, and award fees argt<to Fleming in the sum of $51,461.

LITIGATION BACKGROUND

On January 9, 2015, the Court awar#8d1,649 in sanctions to Fleming after
finding that Escort and its jor attorneys (who have since withdrawn) falsely claimed
that certain source code — labeled ESC17#368ntaining non-infringing features was
the source code used in Estodllegedly infringing prducts. Escort’s false claim

was an attempt to mislead Fleming, requirnig to waste substantial time and effort.
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With the award of $341,649, the Court canpated Fleming for the fees and costs he
incurred.

Thereafter, Fleming discovered that Bs@ppeared to have committed the
same misconduct with another line of smicode labeled ESC18692. Once again,
Escort produced source code thap@ared to be non-infringing and falsely
represented that it was useddscort’s commercial productsn an earlier decision,
the Court held that these new allegatiditsin fact constitute misconducgee
Memorandum Decision (Dkt. No. 23I)jhe Court will not repeat the detailed
discussion containedéhe, but will simply summarizé here. Flenmg had alleged
that Escort committed three types of noisduct: (1) Escort attempted to deceive
Fleming and the Court into believing thatE8692 was the source code that operated
the GX65 product, (2) Escort committed Baioon by failing to maintain source code
that Fleming needs to prove infringemeaarid (3) Escort needisly forced Fleming
through a wasteful discovepyocess. The Court agretrtht Fleming was forced
through a wasteful discoveryqaress but rejected the deception and spoliation charges.

More specifically, the Cotiheld that Escort hagot attempted to mislead
Fleming about the source code that atyugperates the GX65 product, and did not
commit spoliation because the source codssate — version 2.46 was embedded in
a CD provided by Escort during discoveligheled ESC18692. At the same time,
Escort needlessly forced Fleming throughiaesteful discovery process, warranting an

award of the attorney fees and costs Fiemincurred in attempting to obtain version
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2.46 from ESC18692. Fleming filed a petitiseeking $51,461 in fees and costs.
That petition is pending and ©iaeen fully briefed.

The Court’s decision was based on a complicated set of facts and reached a
result not anticipated in tH&iefing by either side. Gmsequently, the Court invited
counsel to file motions to reconsider nowtth target had been established for their
challenges. They botlidd such motions, which areow before the Court for
resolution. The Court will address fiflsleming’s motion for reconsideration.

Fleming’s Motion for Reconsideration
Logs & CD

Fleming argues first that the Court erred in finding that Escort produced its
product compatibility logs revealing the aal source code numizeassigned to the
GX65 product before it produced ESC186@2, CD that is the source of Fleming’s
deception argument. The Court’s finding ttieg logs were produced before the CD
was important to its conclusion that Esadid not attempt to deceive Fleming. But
the Court was incorrect — the logs were et for the first the about two months
after Escort produced ESC18692.

Deception

Fleming argues next that the Court eliredejecting his argument that Escort’s
production of the CD labeled ESC1868ds designed to deceive Fleming into
believing that source codergeon 3.46 operated the GX6%&scort was required to

produce the source code running its alleg@diinging products by Local Patent Rule
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3.4. Source code is written by a programmer in a comprehetsigleage of words
and symbols, and is then transformedaldzompiler” into hex (or object) code, a
series of machine-readable binary numslibat actually operate the produBiee
Microsoft Corp. v. AT&T Corp550 U.S. 437, 448 &t 8 (2007) (explaining
difference between source and hex coddjus] source code is human-readable, while
hex code is machine-readablgee Orr Declaration (Dkt. No. 149-3) 1 4. Source
code often containgrogrammer’s notes or comments that “try to make [the source
code] easier to understandSee JustMed, Inc. v. By&f0 F.3d 1118, 1123 atn. 2
(9" Cir. 2010). In contrast, hex code isgaly incomprehensibleThat is why the
Court’s Local Patent Rule 3.4 reqges production of the source code.

Escort knew that the sareg code for some versiongthe GX65 was version
2.46. Yet instead of producing souraale version 2.46, Esdgroduced a CD
labeled ESC18692 that contained, on its faoeirce code versidh46. That version
was non-infringing — it did not contain tk@ectional arrow that Fleming alleged
infringed his patent. Escort represented thatCD contained the “versions of source
code for the main and GPS processors ftimebeginning of this lawsuit that were
placed into production . . . .See Letter (Dkt. No. 265-5)n other words, Escort
represented that version 3.46 was usdtsinommercially-sold products. That
representation was false; it is undisputed #easion 3.46 has never been used in any

Escort commercial product.
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The CD contained 20 lines of soura®le. If a certain line was modified, the
CD could produce source code version 2.46. But when Escort produced the CD, it
failed to tell Fleming that (1) version4® operated the GX6%5pt version 3.46; (2)
that version 2.46 was on the CD but ebahly be accessed by modifying a line of the
source code on the CD; and (3) that verd&igté had never been used in any Escort
commercial product.

Escort originally produced ESC18692 @utober 7, 2013. It would be more
than two months before Fleming would revesit version 2.4Gather than version
3.46, operated the GX65. On Decem®@, 2013, Escort produced product
compatibility logs. These logs identifi¢iie source code numbers for each model of
Escort’s allegedly infringingroducts. The log for two models of the GX65 (GX65
No Ku Versions A and B) realed for the first time thaource code version 2.46 was
used for those models$ee Log (Dkt. No. 265-8) he logs also revealed for the first
time that source code versiBm6 was never used for akgcort commercial product,
including the GX65.

But the logs did not tell Fleming whetig,Escort’s numerous prior submissions
of source code, he could locate the versidit 2ource code that operated the GX65.
Escort did not provide thatformation until May of 2014when it represented that the
source code Fleming requested for 865 could be found in ESC18693%¢ee

Escort’s Discovery Response (Dkt. No. 26549). 4.
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So seven months after production, Esé@odlly revealed that version 2.46 was
used by the GX65 and that the source comlédd be found in ESC18692. But Escort
had still said nothing to Fleming aboutvh&SC18692 must bmodified to access
version 2.46.

On June 4, 2014, Fleming wrote a lette Escort, detaifig his attempts to
reconcile the log with ESC18692, accusingd&sof deception, and describing how
Fleming was finally able to discover howrtdify the ESC18692 to reveal version
2.46. On June 20, 2014, Escort repliéeinying the deception charge and confirming
the accuracy of Fleming’s methodgly for accessing version 2.46.

Thus, Escort’s productioof ESC18692 looks very similar to its production of
ESC17363. In both cases, Escort produtadinfringing source code and falsely
represented that it was useddscort’'s commercial products.

There are, however, important diffaces. Here, the allegedly infringing
element — the directional arrow — was a visible display on the GX65. Thus it was
obvious that version 3.46, which did nosplay an arrow, could not be the source
code used in the GX65 (Versions A and B)seems unlikely that Escort was trying to
deceive Fleming on such an obvious poiwhile Escort’sproduction was not
intended to deceive, it was intended tovbgatious. Escomvas trying to wear
Fleming down. For that conduct, the Clowill award sanctions, but the Court cannot
find that Escort actually intended to decelilfeming, and so affirms its earlier holding

in that regard.
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Spoliation

Fleming argues that the Court erredholding that (1) source code version 2.46
was embedded in ESC18692042) Escort could not bguilty of spoliation because
it produced ESC18692 containing source ceelsion 2.46. Fleming has the burden
of establishing spoliation byemonstrating that Escatestroyed documents and had
“some notice that the documents were poténtialevant to the litigation before they
were destroyed.’Ryan v. Editions Ltd. West, In¢86 F.3d 754, 766 {9Cir. 2015).

Escort’'s Senior Systems Engineer Je&v@ns created versi@¥6 source code
on July 17, 2013See Stevens’ Declaration (Dkt. No. 192-40Y 14. About a month
later, Stevens admits that he “madarnfes to” sourceotle version 2.46l1d. at § 15.
He admits that he (1) removed the netlarrow location on the display, and (2)
changed “Russian languagepipts and support for Euroge-specific forms of radar
and speed detectionld.

On the date Stevens made changestsime 2.46, (1) this litigation had been
ongoing for over a year; (2) Esrt knew that version 2.46 ran some models of the
GX65; and (3) Escort knew that the GX®%as alleged by Fleming to infringe his
patents. Under the authorities citedRyan,Escort was required to maintain the
original source code versi@46 as it was created on Jdly, 2013. Because Escort
failed to do so, it has committed spoliation.

Escort recognizes “that Mr. Fleming’sgament would be moot if Escort had

‘snapshotted’ version 2.46” before making those chan§es. Supplemental Brief
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(Dkt. No. 297)xt p. 6. Escort argues, however, tiatfailure to follow this course of
action was not in bad faith because it ispext of Escort’s standard business practice
to save stand-alone versions of its source cotte.’But this business practice has no
relevance unddRyanbecause version 2.46 was so dieeglevant to this litigation.

Escort responds that it did not sptdighe source code version 2.46 because it
still exists on ESC18692. Butig undisputed that it doe®t exist as it was created on
July 17, 2013, by Escort’s Bier Systems Engineer Jeff Stevens. As Stevens himself
admits, he made certain chaagde that original versiof.46. Stevens alleges that
those changes were minor and irrelevant to this litigation, but that does not change the
fact that Escort cannot procieithe original version 2.46That failure establishes
spoliation.

Spoliation of evidence “raises a prestian that the desbyed evidence goes
to the merits of the case, and further, gwath evidence was adsge to the party that
destroyed it.” Apple Inc. v. Samsun888 F.Supp.2d 976, 998 (N.D.Cal. 2012). The
finding of spoliation shiftshe burden of proof “to the gty party to show that no
prejudice resulted from the spoliation” becatisat party “is in a much better position
to show what was destroyadd should not bable to benefit from its wrongdoing.”
Id.

To show a lack of prejudice, Escortnepared the hex code version 2.46 on
ESC 18692 with the hex code aally loaded intdEscort products, and found that they

are an exact matctSee Stevens Declaration, supite] 18. In other words, the
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functionality of the source code versid@6 produced by Esdao Fleming is
identical to the functionality of the Escort products that Fleming accuses of
infringement.

It remains true that the loss of the am@g version 2.46 means that programmer
comments might be lost, although theraaesway to be sure. While those comments
do not affect the functionality of a devijadbey do offer insight into what the
programmer was attempting to accompligtleming’s expert Douglass Schmidt
testified that he uses these commeatinterpret the source codeSee Schmidt
Declaration (Dkt. No. 299-129t p. 1. He goes on to state that “[w]ithout access to
meaningful source code comments and namesnot possible to efficiently and
accurately understand complex softwarkl” Escort itself has shown the importance
it places on programmer comments by makingrd00 changes the source code on
ESC 17363 to add comments that would higtt the non-infringing nature of the
source codeSee Memorandum Decision (Dkt. No. 178).

Nevertheless, Escort’s expelimothy Ramey, testifetthat in his opinion no
programmer comments were delet&ke Ramey Declaration (Dkt. No. 297af) 13.
He reached that opinion because ‘toenments in the code were uniform and
consistent — deleted commentsuwid be apparent . . . Id.

As the Court sifts through all this evidence, it finds most important the
functional match between the version 2p46duced by Escort drthe version 2.46

actually running Escort’s alledly infringing devices. Whiléghe Court cannot be sure
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if programmer comments were deleted wistevens changed the original version
2.46, Ramey’s opinion convinces the Coudttit is unlikely that any substantive
comments were deletéd.

For all these reasons, the Court findsttBscort has carried its burden of
showing a lack of prejudice from the spolwati While Fleming has urged the Court to
make a finding of infringement based on thelgtion, the Court will refuse to do so
because Escort has carrieddtsden of showing no prejudice.

Escort’s Motion for Reconsideration

Wasteful Discovery

The Court would first note that all of E®mments in this decision concerning
Escort’s litigation conduct relate to its pricounsel who haverste withdrawn, and do
not involve Escort’'surrent counsel.

The Court’s original decision found thascort needlessly forced Fleming
through a wasteful discoveryqmess. Escort objects to that conclusion, arguing that
(1) it produced version 2.46 precisely as iimteins that code in the ordinary course
of its business — that is, embedded i @D labeled ESC18692; (2) Fleming had
previously objected to standeale versions of source code; (3) Fleming revealed that

he understood how tmbtain version 2.46 fra ESC18692 in his letter of June 4, 2014;

! Fleming submitted an email purpiog to show Escort’s “strategy” of making changes to
source code to trick Fleming into believing tha source code was not infringing. That email
involved ESC 17363 and so the Court will evaluaie the context of other pending motions
involving ESC 17363.
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(4) Escort quickly confirmed Fleming’s undexstling in Escort’s letter of June 20,
2014; and (5) it is a relatively simple presdo modify ESC1869® obtain version
2.46, taking between 20 minutes and 2 hours.

But in the discussion above, the Cduas largely rejected these arguments.
The key misconduct by Escort that fordddming to waste time and effort was
Escort’s long delay in (1§xplaining the source code used for the GX65, (2)
explaining that the source code on thee of ESC 18692 was irrelevant, and (3)
explaining how ESC 18692 needed to be riedito access version 2.46. None of
Escort’s rationalizations address these points.

Moreover, Escort’s production of ESB692 was so mudike its fraudulent
production of ESC 17363 — dsscussed above — that Fleming was entitled to spend
long hours trying to unveil any fraud. Estoannot assail Flemg for the time spent
on this production when it was Escort’s ownsatat created a reasonable suspicion of
a second fraud.

Escort argues that Fleming eventually figured out homadify ESC18692 to
obtain version 2.46. So wifatAfter eight months — and with no help from Escort —
Fleming had a version of code thet had obtained himseddly modifying discovery.
That is nearly worthless in litigation. dtuction in discoverys designed to be a
binding act. It binds the producing partyaeepresentation that the item produced is
what it purports to beMaljack Prods., Inc. v. GmdTimes Home Video Car@1 F.3d

881, 889 n. 12 (9th Cir.1996) (holditigat documents produced by a party in
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discovery were deemed authentic when offered by the party-oppodieiigderal
Practice & Procedure: Evidenc® 7105, at 39 (stating that “[aJuthentication can also
be accomplished through judicial admissisosh as . . . production of items in
response to . . . [a] discovery request”).qiang your opponenb modify discovery
to obtain a key piece of ewddce mocks the binding effettat production in discovery
is designed to create.

Stipulating to authenticity only addressene of the harms — it does not address
verification. Even if Escort admits under Rule 901 that modifications are authentic,
Fleming has no watp verify that is true. Flemg can get the modifications admitted
under the Rules of Evidencethwill never be sure if he has the real thing from Escort.
There is therefore an important differermetween authenticati and verification.

That is why Local Rule 3.4 requires theagght-up production of source code. As the
Court held in its original decision, “Escdrad a duty to produce Version 2.46, not to
produce something else, leaving it up to Flegriio figure out how to transform it into

what Escort should have produced in the first pladdemorandum Decisioat p. 6.

Escort takes issue with the Court’s finditgit Escort’s claim that source code
version 2.46 could ndie produced in a stand-alone version was false. The Court
found that Escort’s own expert, Dr. Grindéestified that Escogprovided him with a
stand-alone Version 2.46 that wast embedded in Version 3.46ee Grindon
Declaration (Dkt. No. 192-4at 11 11-13. Escort argues that the Court was mistaken:

Dr. Grindon was “not provided with a stand-al@weirce codeersion 2.46 but
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instead was providedith a stand-alonbex coderersions 2.46 so that he could
confirm the accuracy of the source cod&é&e Escort’s Brief (Dkt. No. 264) p. 13
(emphasis in original). But Escort’s eaphtion gains it nothing. The reason Escort
has never been able to produce a standeaboiginal version 2.46 is that Escort
spoliated that version of the source code.

In conclusion, the Court can find nothimgEscort’s argumnts that would
persuade it to reconsider its earlier dexisi The Court will therefore deny Escort’s
motion to reconsider.

Fleming’s Petition for Attorney Fees

In the Court’s original decision, it awarded fees and costs to Fleming, and he
has now filed his petition seeki$®1,461 in fees and costSee Memorandum
Decision (Dkt. No. 231)Escort argues again that theuet lacks authority to award
fees and costs in this case. But the Cewdrlier decision fully discussed the Court’s
authority to award fees and costs, andfitngings above clearly give the Court that
authority for the reasons set forth in the @susriginal decision. There is no dispute
over counsel’s hourly rate and the CountdB it reasonable. Escort makes various
arguments that the fees are too high,thetCourt rejects those arguments and finds
the sum of $51,461 adequately compersskteming for the wasted time and effort
caused by Escort in the wéyproduced ESC18692.

Conclusion
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The Court will therefore grant Flemirgginotion for reconsideration in part
although it will deny the requestedmedy that the Court enter a finding of
infringement with regard to certain Escort products. The Guaillrdeny Escort’s
motion for reconsiderationkinally, the Court will granEleming’s motion for fees in
the sum of $51,461.

ORDER

In accordance with the Memoramd Decision set forth above,

NOW THEREFORE IT IS HEREBY)RDERED, that the motion for
reconsideration filed by Fleming (do¢k®. 265) is GRANTED IN PART AND
DENIED IN PART. It is granted to the extiethat the Court modified its findings as
set forth above, but is dexd in all other respects.

IT IS FURTHER ORDERED, that ¢hmotion for reconsideration filed by
Escort (docket no. 260) is DENIED.

IT IS FURTHER ORDERED, that Flang’s fee petition (docket no. 238) is
GRANTED and that Escort pay to Flemitige sum of $51,461 representing fees and
costs.

DATED: September 4, 2015
S~ AN

B. LyGn inmill

Chief Judge
United States District Court

Memorandum Decision & Order — page 14



