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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

NEIL T. DURRANT,
Case No. 1:12-cv-00115-BLW

Plaintiff, MEMORANDUM DECISION AND
ORDER
V.

UNIGARD INSURANCE COMPANY,

Defendant.

INTRODUCTION
Before the Court are the parties’ €semotions for summary judgment (Dkts. 11
& 15). The Court heard oral argument ort@er 9, 2012, and took the matter under
advisement. For the reasons set fortlowehe Court will deny Defendant Unigard
Insurance Company’s Motionf@ummary Judgment (Dkt. },Jand grant Plaintiff Neil
T. Durrant’s Cross-Motion for P&l Summary Judgent (Dkt. 16).
BACKGROUND
Plaintiff Neil T. Durrant seeks underingar motorist (UIM) coverage based on an
insurance policy with the dendant, Unigard Insuran€g&ompany. Durrant, while
driving a tractor owned by Big D Ranch, wasisk by a drunk driver. Durrant filed suit
against the negligent driver, and leeaovered the $100,000 limit on the driver’s

automobile insurance policyBecause this amount did naiver the full measure of
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Durrant’s damages, Durrant filed an undsured motorist claim with Unigard, his
insurer, for the remaining, unidecompensatory darmgas. Unigard denied the claim. It
contends that Durrant’'s UIM coveya does not apply to the accident.

Durrant contends that Unigard wronlijudenied him UIM coverage, and he
therefore filed this lawsuit. Nowoth parties seek summary judgment.

LEGAL STANDARD

Summary judgment is appropriate wheggagty can show that, as to any claim or
defense, “there is no genuine dispute aswjoraaterial fact and ghmovant is entitled to
judgment as a matter of law.” Fed.R.Civ.P. 56(a). One of the principal purposes of
summary judgment “is to isolate and dispas factually unsupported claims ..Célotex
Corp. v. Catrett477 U.S. 317, 323-24 (1986). It‘rsot a disfavored procedural
shortcut,” but is instead the “principal tpbby which factually irsufficient claims or
defenses [can] be isolatadd prevented from going toal with the attendant
unwarranted consumption ofiplic and private resourcedd. at 327. “[T]he mere
existence of some alleged factual dispute betwthe parties will not defeat an otherwise
properly supported motion for summary judgmeAinterson v. Liberty Lobby, In&77
U.S. 242, 247-48 (1986). There must be a gerdisypute as to any material fact-a fact
“that may affect the outcome of the cade.’at 248.

The evidence must be viewetthe light most favorable to the non-moving party,
and the Court must not rka credibility findings.Id. at 255. Direct testimony of the non-

movant must be believed, however implausihgslie v. Grupo ICA198 F.3d 1152,
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1159 (9th Cir.1999). Othe other hand, the Court is not required to adopt unreasonable
inferences from ciiemstantial evidencéicLaughlin v. Liy 849 F.2d 12051208 (9th
Cir.1988).

When cross-motions faummary judgment arddd, the Court must
independently search thecoed for factual disputegair Housing Council of Riverside
County, Inc. v. Riverside Twd49 F.3d 1132, 113®th Cir. 2001). The filing of cross-
motions for summary judgmentwhere both parties essefifiaassert that there are no
material factual disputes-de@ot vitiate the court's respsibility to determine whether
disputes as to material fact are preskht.

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material fddevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir.
2001) (en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evidence to support the nonmoving party's-eadenk v. Wunderman
Cato Johnson212 F.3d 528, 532 (9th Cir. 2000).

This shifts the burden tihe non-moving party to pduce evidence sufficient to
support a jury verdict in her favdd. at 256-57. The non-mawj party must go beyond
the pleadings and show “by her affidayor by the depositions, answers to
interrogatories, or admissions on file” that a genuine dispute of material fact exists.

Celotex 477 U.S. at 324.
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ANALYSIS

The Idaho Supreme Court has madsckhat the question of whether an
insurance policy is ambiguous is a quastof law for the court to determin€arm
Bureau Mutual Insurance C®f Idaho v. Schrog¢ik52 P.3d 98, 102 (Idaho 2011) (citing
Cherry v. Coregis Insurance C&204 P.3d 522524 (Idaho 2009)). A court must ask
whether a policy is reasonably subject to tiotig interpretations in order to determine
whether it is ambiguoudd. If the language of the poligg clear and unambiguous, then
it will be given its ordinay and plain meanindd.

Insurance contracts, however, are “subject to certain special canons of
construction.” Clark v. Prudential Property And Casualty Ins. (08.3d 242, 244 (Idaho
2003). Those special canons of congtancinclude the admation that “ambiguities
must be construed most strongly against tearer,” and “[tlhe burden is on the insurer
to use clear and precise language if it wisle®strict the sape of coverage, and
exclusions not stated with specificityll not be presumed or inferredd. at 245. The
Idaho Supreme Court therefore instructs #rgt apparent ambiguities in the policy terms
should be resolved ifavor of coverageCherry, 204 P.3d at 524.

The Unigard policy in dispute was ig=lito Big D Ranch as part of a
comprehensive “Multi-Farm Commercial Package Polidyriigard Policyat 2, Dkt. 12-
1. Durrant is an employee of Big D Rarauid was listed as a “Named Insured” under

the policy. The policy packagecludes a Business Auto covgeaportion. The Business
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Auto coverage contains fifteen separatens and endorsements, including “ID
Underinsured Motorist Coveragelt. at 4.
The Underinsured Motorigindorsement provides:
We will pay the sums the ‘insured legally entitled to recover as
compensatory damages from the ownedmover of an 'mderinsured motor
vehicle." The damages must resultnfrdbodily injury’ sustained by the
'insured’ caused by an 'accident." The owner'siverts liability for these

damages must result from the ownership, maintenance or use of the
‘underinsured motor vehicle.'

Unigard Policyat 38.

The UIM endorsement defines “insuradtlividuals as: (1) “The Named Insured
and any ‘family members”{2) “Anyone else ‘occupying’ a covered ‘auto’ or a
temporary substitute for a caeel ‘auto’™; or (3) “Anyone for damages he or she is
entitled to recover because of ‘bodilyury’ sustained by another ‘insuredld. at 39.

It is undisputed that Durrant meets eaflthese UIM coverage requirements.
First, he is a “Named Insuredhder the policy. Second, felegally entitled to recover
compensatory damages from algent driver of an “underinsured motor vehicle.”
Third, Durrant’s damage resulted from “blgdnjuries” caused by an “accident.”
Fourth, the negligent driverigbility resulted fran the “ownership, maintenance or use”
of an “underinsured motor vehicle.” Aniihally, the UIM coverage was triggered
because the negligent driveliagbility limits were exhaustedThus, it is undisputed that
Durrant satisfies each of the express condimortoverage under the UIM Endorsement.

Unigard responds that language camgdiin the “Schedule of Coverages and

Covered Autos,” as well as tiv@roductory paragraph to¢hJIM endorsement, restricts
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coverage to “covered autos” only. And tlasguage, according to UIM, provides the
“lens” through which the language of theddminsured MotorisEndorsement must be
viewed.

The “Schedule of Coverages and CoveretbAuconsists of a four column table
listing the coverages available, the coveramsithe policy limit for each coverage type,
and the premium amount for each coveraget At the top of this table there is
language suggesting that coveragéy applies to “covered” autos:

This policy provides only those covges where a charge is shown in the

premium column below. &h of these coverageslivapply only to those
‘autos’ shown as covered “autos.”

Unigard Policyat 7, Dkt. 12-1. A “charge” ishown in the premim column for the
following coveragestiability, Medical Payments, Uninsed Motorists, UIM, Physical
Damage Comprehensive Coverage, and Physical Da@alisgion Coverage. So,
presumably, these coverages woulty@pply to “covered autos.”

Similarly, the introductoryanguage to the UIM endorsemt states “For a covered
‘auto’ licensed or principally garaged...indlo, this endorsement modifies insurance
provided under the flowing: Business Auto Coverage Form....”

These provisions, standing alone, appeaestrict UIM coverage to “covered”
autos. But when read the context of the entire coatt, the language in the Schedule
and introductory paragraph to the UIM erngBment creates an ambiguity. As noted
above, the Business Au@overage in this policy includéise different coverage types:

Liability, Physical Damage, Uninsured Motst;i UIM, and Medical Payments. Liability
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and Physical damage are part of the npalicy, and Uninsum, UIM, and Medical
Payments Coverage are added to the policy through endorsergents of these
coverages defines who is “Insureafid under what circumstances.

Liability Coverage, for exame] specifically limits coveige to “covered” autos.
It provides that Unigard will pay “all suna ‘insured’ legally must pay as damages
because of ‘bodilynjury’ or ‘property damage’ to which this insurance applies, caused
by an ‘accident’ and resulting from the owrteps maintenance or use of a covered
‘auto.” Unigard Policyat 19. In addition, “insured” iseparately defined as “[y]ou for
any covered ‘auto.’Id. at 20. The Physical Damage coverage provision also limits
coverage to a “covered” auto: “We will p&yr ‘loss’ to a covered ‘auto’ or its
equipment....Id. at 23.

By contrast, the Auto Medical Paymesverage provisin does not restrict
coverage to accidents involving “covered autogly. It states that Unigard “will pay
reasonable expenses incurredriecessary medical and funeral services to or for an
‘insured’ who sustains ‘bodily injury’ causdyy ‘accident.” It defines “insured” as an
individual Named Insured “while ‘occupyingt, while a pedestriagwvhen struck by an
‘auto.” Id. at 42. Alternatively, this provien defines “insured” as “Anyone else
‘occupying’ a covered ‘autadr a temporary substitufer a covered ‘auto.’ld. Thus, a
Named Insured receives Medié&dyments coverage under fiwicy if he is sustains
bodily injuries while walkng, but anyone else onlgceives such coverage while

occupying a “covered autoAs these two definitions dfnsured” demonstrate, when
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Unigard intends to limit coverage to persatcupying “covered autos,” it states so
explicitly.

The broad language contained in théhi@ UIM provision more closely parallels
the Medical Payments language thanrtherower Liability or Physical Damages
language. As already dissed, UIM provision extends to an “insured” who sustains
“bodily injury” causedby an “accident.” Unlike theiability or Physical Damages
provisions, nothing in the UIM provisionseicts coverage to a “covered auto.”

It would have been simple for Unigaxmmake it clear that UIM coverage only
applied to “covered autos.” All Unigard hamlsay in the policy was that UIM coverage
applies to a Named Insured only while “ocging” a “covered” auto, or something to
that effect. But it did not. Indeed, Unigandluded a specific exclusion that restricts
coverage for “Bodily injury” sustained @n Individual Named Insured or “family
member” while occupying any vehicle oed by that Named Insured or “family
member“that is not a “covered auto.Id. at 42 (emphasis added). If Unigard intended
to restrict UIM coverage in every instartoeaccidents involving “covered autos,” why
would it include this exclusion® would be superfluous.

At worst, Unigard'’s failure to make clebliM coverage was restricted to “covered
autos” and its insertion of this specific ex@lon suggest it never intended to restrict UIM
coverage to “covered autos.” At bestreates an ambiguity. Given that Idaho law
requires that all ambiguities be construefavor of coverage, the Court finds that the

Unigard policy provides UIM coverage for Duntan the circumstances of this case.
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ORDER
IT ISORDERED that:
1. Defendant’s Motion for Summary dgment (Dkt. 11) is DENIED.
2. Plaintiff’'s Cross- Motion for Paial Summary Judgment (Dkt. 16) is

GRANTED.

DATED: October 15, 2012

United States District Court
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