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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

SHEILA RAU, an Individual, Case No. 1:12-CV-00194-BLW
Plaintiff, MEMORANDUM DECISION AND
V. ORDER

UNITED PARCEL SERVICE, INC., a
Delaware Corpotéon; and UNITED
PARCEL SERVICE, INC., an Ohio
corporation,

Defendant.

INTRODUCTION
The Court has before it Defendanttion for Summary Judgment (Dkt. 24).
The Court heard oral argument on July 26, 2013, and took the motion under advisement.
For the reasons explained below, the Court will grant the motresufomary judgment.
BACKGROUND
United Parcel Service, Inc. (“UPS”)tise world’s largespackage distribution
company. UPS has a system of sortexgjlities and operating centers dispersed
throughout the United Stateshich employ full-time, part-tira, and seasonal personnel.
UPS is organized by geographic regions, Wwlace divided into Districts. Districts are
further divided into Divisions. Divisions caiss of numerous package centers that serve

local communities.
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On December 2, 2002 Sheila Rau waschirg UPS as a patime package loader
at a package center in the Idabivision. A year and half tar, Rau was promoted by the
Division Manager of ldaho to a position apat-time supervisor. Over the next several
years, Rau was continually promotedrianagement positions within UPS’s ldaho
Division, eventually taking a position as @m-Road Supervisor at the Nampa Center.
Before taking the position as an On-Road ®uper, Rau had never been the subject of
any discipline or complaint relatdo her employment at UPS.

On January 5, 2011, Rau approathhe Nampa Center Manager, Blane
Hemmert, and requested to be moved &Bbise Center to work as an On-Road
Supervisor. Rau told Hemmert that she doubt work at Nampa anymore because she
could not work with another Nampa supsor, Robert Orloff. Rau and Orloff became
romantically involved in February of 2010. 8eptember of 2010, they discontinued their
relationship and Orloff began a medical lea¥@bsence. When @if returned to the
Nampa Center in January 2011, Rau fedt she could no longer work with him.

Hemmert told Rau he waliheed to discuss the igswith the Division Manager,
Phil Taylor. When Hemmert spoke with Tagldaylor instructed Hemmert to have Rau
prepare a write up stating the facts of her relationship with Orloff. Both Rau and
Hemmert prepared written statements thete delivered to Taylor. Taylor then

delivered the statements to Angie Beswthe Northwest District HR Manger.
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On January 19, 2011, Don Tefft, thestrict Human Resources Operations
Manager, and David Brandon, the District SgguManager, met with Rau to investigate
her relationship with Orloff. The interviewdted over two hours, during which time Rau
revealed conduct that violates sev&JBIS policies. She disclosed that she had
accompanied Orloff on a UPS busss trip. On that trip, shed used a UPS rental car
for her own personal use and ate meals likalgl for on Orloff's UPS issued American
Express card. Tefft and Brandon discussétl Rau the excessive use of Orloff's UPS
cell phone for personal calls between Orlaftl&Rau, and asked R&uprovide a copy of
her phone records. Tefft and Brandon alszassed UPS’s relationship policy with Rau,
and informed Rau that several complaintd recently been lodged against her alleging
she was dating a union driver. At the clos¢hef meeting, Teffand Brandon requested
an additional written statement from Rau detgilRau’s relationship ith Orloff, and her
relationship with Billy Sartorius, 6IPS driver who neorted to Rau.

The following day, January 20, Teffté Brandon met with Orloff and discussed
policy violations relatd to his relationship with Rain addition tothe conduct Rau
reported, Orloff informed Tefft and Bndon that he and Rau had exchanged
inappropriate text messagesngsOrloff's UPS issued cell pine. He disclosed that some
of the texts sent by Rau comtad explicit pictures of Rau.

After the January 19 and 20 meetingsfft and Brandon reported to Angie

Brewer. Brewer told Tefft and Brandonpgat Rau and Orloff on administrative leave
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pending investigation. On January 21, 2004fft and Brandon ttha follow up interview
with Rau. Rau admitted to sending explicit texts and pictiar&rloff's UPS issued cell
phone. Rau was instructedgmvide more detail about her relationships with Orloff and
Sartorius. At the close of the meeting, Reas told she was being taken out of service
pending investigation and would receive further notifaratiThat same day, Tefft and
Brandon also met with Orloff and informedrhthat he was beingken out of service
pending further investigatioBoth Rau and Orloff continued to receive pay and benefits
while out of service.

On January 24, 2011, Rau sent StevedMane of her subordinate employees, a
text message. The message read as folldvaepe your hatred [sic] for the company
you choose to work for was worth my careay girls’ future,and a friendship. You
won. Karma is a nasty bitch, my friend&nnett Decl., Ex. 1@®kt. 27-16. Ward was
worried about the message and reportédardugh UPS’s employecomplaint hotline.
Ward also discussed it withNampa Center manager, who then reported the text to Phil
Taylor. Taylor instructed Ward to draft astment. Ward drafted a statement stating he
perceived the message to be threatening and retaliBempett Decl., Ex. 1®kt. 27-
18. UPS has a retaliation policyathstates that “[a]Jnyone wiretaliates against another
employee for reporting known or suspectedatiolns . . . [is] subject to disciplinary

action, up to and including dismissaB&nnett Decl., Ex. 1Dkt. 27-19.
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On January 28, 2011, Rau was called taeeting with Phil Taylor and Don Tefft.
Taylor told Rau that due t@cent events in her personal lifes had lost confidence in
her. Tefft then presented Rau a drafissation agreement for her review and
consideration. The agreemaritered Rau four months gkverance pay. Rau asked if
she was being terminated, and Tefft infornhed that the decision had not been made.
Bennett Decl., Ex. 4t 83:18-25, Dkt. 27-4e told her that if th decision to terminate
was made, the settlement offeould be off the table. Teffhstructed Rau to seek
counsel of an attaey in reviewinghe agreement.

Following the meeting, Rau obtainedunsel and began gatiations with UPS
over the terms of the separation agreement.fiRgilasked for one year of severance pay.
UPS declined this offer and insisted on fowwnths of pay. Rau replied that she would
agree to nine months of severance paynahe alternative, she would agree to be
transferred to Payette and continue employmétn UPS. UPS déined this offer and
agreed to pay Rau six montblswages. Rau’s counsel wigdormed that “[i]f Ms. Rau
declines this offershe needs to contact Mr. Tefftrflurther information regarding
discipline and her employment statusischer Decl., Ex. MDkt. 34-8. Rau accepted
UPS'’s offer, and the parties entered iateeparation agreement on March 9, 2011.

During that time, on February 4, 20Xrloff met with Brewer and Taylor, and
was offered a similar severangackage. Taylor told Orloff that he could not trust him

because of his conduct. Orlofgparation agreement offered 2 months of severance pay.
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Orloff was similarly advised to review theragment with counseOrloff was not told
that the investigation had been concludethat his employment would be continued if
he rejected the separation agreement. Afentleeting, Orloff consulted his attorney. He
decided to reject the separation agreetrand “fight for [his] employmentBennett
Decl., Ex. 1l1at 78:5-18, Dkt. 27-11.

On March 11, 2011, UPS contacted Orlofflamstructed him teeport to work as
an On-Road Supervisor at the Payette Cele§ informed Orloff that as a result of his
conduct he would be disciplined. Orloff'ssdipline included: (1) the loss of any merit
bonus pay for 2011, (2) the loss of a 2011ease in compensatioand (3) the loss of
his UPS American Express Card. On Marchdlter learning that Orloff was transferred
to Payette, Rau revoked her separationeagest. Rau wrote UPS and accused UPS of
discrimination. Rau requested an additioyear and a half of severance pBgnnett
Decl., Ex. 29Dkt. 27-29. UPS declined Rau’s offeand wrote Rau informing her that her
“HR Manager and/or DivisioManager will be contacting héo inform her when and
where she should show up fwork Mondaymorning.”Bennett Decl., Ex. 3@kt. 27-
30. On Monday, April 4, 2011, Rau met wBinewer and Taylor. Thepwformed Rau that
UPS expected her to report to the Boise Center as an On-Road Supervisor. They also
informed her that she would face discipline for her conduct. Her discipline included: (1)
the loss of her merit bonus pay for 2011;t{8 loss of any chander a raise in 2011,

and (3) the loss of her UPS American Express Card privileges.
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Rau requested additional time to talikth her counsel. UPS informed Rau’s
counsel that Rau had until April 8 to decidedturn to work. UPS ated that “Ms. Rau’s
failure to return tdher position will be a decision to woitarily quit her employment at
UPS.”Bennett Decl., Ex. 3Dkt. 27-31. Rau did not report to work, and UPS took the
position that Rau voluntarily abandoned her employment.

Rau responded with this law suit, gileg the following claims against UPS: (1)
sexual discrimination in vioteon of Title VIl of the Civi Rights Act of 1964, and the
Idaho Human Rights Act (“IHRA”); (2) wrongf treatment and termination in violation
of public policy; (3) breach of the impliedeenant of good faithnd fair dealing; (4)
intentional infliction of emotional distresand (5) negligent ffiction of emotional
distress.

LEGAL STANDARD

Summary judgment is appropriate where dypean show that, as to any claim or
defense, “there is no genuine dispute astoraaterial fact and ¢hmovant is entitled to
judgment as a matter of law.” Fed. R. CivhB(a). One of the principal purposes of the
summary judgment “is to isolate and dispo§éactually unsupported claims . . . .”
Celotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986).idt“not a disfavored procedural
shortcut,” but is instead the “principal tpbby which factually isufficient claims or
defenses [can] be isolatedd prevented from going toal with the attendant

unwarranted consumpt of public and pvate resources.Id. at 327. “[T]he mere
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existence of some alleged factual dispute betwthe parties will not defeat an otherwise
properly supported motion for summary judgmerAriderson v. Liberty Lobby, Ine77
U.S. 242, 247-48 (1986). There mbsta genuine dispute as to angterialfact — a fact
“that may affect the outcome of the caséd” at 248.

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not ke credibility findings.Id. at 255. Direct testimony of the
non-movant must be believed, however implausihleslie v. Grupo ICA198 F.3d
1152, 1159 (9th Cir. 8). On the other hand, th@@t is not required to adopt
unreasonable inferences francumstantial evidenceMcLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material faBtevereaux v. Abbe63 F.3d 1070, 1076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evident® support the nonmoving party’s casairbank v. Wunderman
Cato Johnson212 F.3d 528, 532 (9th Cir.2000).

This shifts the burden tine non-moving party to pdoice evidence sufficient to
support a jury verdict in her favoDeveraux263 F.3d at 1076The non-moving party

must go beyond the pleadings and showltby| ] affidavits, or by the depositions,

MEMORANDUM DECISION AND ORDER - 8



answers to interrogatories, or admissions on file” that a genuine dispute of material fact
exists. Celotex477 U.S. at 324.
ANALYSIS

1. TitleVII Claim

The proper framework for determinimdhether Rau's gender discrimination claim
should survive summary judgmt is the familiar burden-gting scheme set out in
McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973). UndbtcDonnell Douglas
Rau must first establishpaima faciecase of discrimination by showing that: (1) she is a
member of a protected clagg) she suffered an adverse employment action; (3) she was
gualified for the position; and (4) similarly sated men were treated more favorably or
her position was filled by a ma8ee Villiarimo v. Aloha Island Air, Inc281 F.3d 1054,
1062 (9th Cir. 2002). It is important toomember that the requisite degree of proof
necessary to establistpema faciecase for Title VII discrimination on summary
judgment is minimal and does not even ts¢he level of a preponderance of the
evidenceld.

If Rau establishes@ima faciecase, the burden shifts to UPS to articulate some
legitimate, nondiscriminatory ason for the challenged actidd. at 1064. If UPS does
so, Rau must then show thhe articulated reason is pretextual either through direct

evidence of discriminatomptent or circumstantial éslence showing that UPS's
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proffered explanation isnworthy of credencéd. If Rau relies on circumstantial
evidence to show pretextglevidence must be batpecific and substantidd.

A. PrimaFacie Case

UPS does not dispute that Rau is a menab a protected class. UPS does dispute
that Rau meets her minimal burden obwing that: (1) she suffered an adverse
employment action; (2) she was qualified fa ffosition; and (3) similarly situated men
were treated more favorably than her.

(1) Adver se Employment Action

To satisfy the adverse employment actieguirement, Rau asserts that she was
actually terminated by UPS wh she was initially removddrm service on January 21,
2011. However, there is no eviaenin the record to suppdhis position. When Rau was
put on administrative leave pending investigatishe was never told she was terminated
and was informed that no decisiordi@éen made regarding terminati@ennett Decl.,
Ex. 4at 83:18-25, Dkt. 27-4ee Bennett Decl., Exatl157:12-22, Dkt. 27-1. While Rau
was on leave, she remained on UPS’s pgagral understood she was still employed.
Bennett Decl., Ex. &t 186:1-14, Dkt. 24.. Throughout negotiations of Rau’s severance
package, UPS advised Rau that she la&ing disciplined for her condu€ischer Decl.,
Exs. K, M, P Dkt. 34-8.Rau was never advised that sheswaing fired. Therefore, Rau

has failed to establish that UPSwadly terminated her employment.
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In the alternative, Rau argues that slas constructively discharged by UPS. The
Ninth Circuit has held that constructidescharge is only established if working
conditions “become sufficientlgxtraordinary and egremis to overcome the normal
motivation of a competent, dikmt, and reasonable employee to remain on the job ... ."
Brooks v. City of San Mate@29 F.3d 917, 930 (9th ICR000) (citation omitted); see
alsoWatson v. Nationwide Ins., C&23 F.2d 360, 361 (9thir. 1987). In general,
“adverse working conditions must be unusudalygravated’ or amount to a ‘continuous
pattern’ before the situatiomill be deemed intolerableTomco v. Prada USA Corpi84
F. App'x 99, 100 (9th Cir. 2012) (quotidgirner v. Anheuser—Busch, In876 P.2d
1022, 1027 (1994)).

Rau argues that she was constructidetgharged by UPS bause her continued
employment with UPS after thweakdown of negotiations would have been “impossible
and intolerable.”Fischer Decl., Ex. RDkt. 34-8. In support of this argument, Rau
contends that her removal from service #minvasive nature of the investigation
regarding her personal relationships withvoarkers created adverse working conditions.
Id. Moreover, Rau argues that she could nogXgected to return twork at the Boise
Center, given her manager’'s comments thdtdeelost confidence in her and UPS’s
disparate treatment of her and Orlddf.

Taking the evidence in the light most faable to Rau, the Court cannot see how a

reasonable trier of fact could find thelte was “driven from the workplacd3tooks 229
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F.3d at 930. UPS’s investigation into esrk relationships does not appear to be
anything other than routinRau asserts the investigationsA@ased on rumors. However,
UPS received several legitimate complaetdeut Rau’s work relationships and
reasonably concluded that it needednvestigate sth complaintsSee Bennett Decl.,
Exs. 8-9 Dkt. 27. Moreover, though Phil Taylot®@mments to Rau in the January 28
meeting were stern, they waret egregious or extraordinaiyee Bennett Decl., Exat
158:1-25, Dkt. 27-1. Rau states that it “wabtilave been very difficult” to work for
Taylor, but provides nevidence indicating that it would have been intolerable for her to
continue to work under his management. Furtiuee, the fact that Orloff was transferred
to Payette, the center Rau requested dur@gptiations, does not suggest that Rau’s
transfer to Boise was intolerable—Boise \las center she originally requested. Also,
there is no evidence that ttesciplinary conditions Rau reieed upon transfer to the
Boise Center were discriminatory or egregiokinally, taken as a whole, Rau’s claims
do not show “a continuous pattern of dis@inatory treatment” or reveal any other
“aggravating factors."Tomcq 484 F. App'x at 100. ThuRau cannot show working
conditions sufficiently intoleable to support a finding that she was constructively
discharged.

However, Rau asserts that a differeansiard is applicable where a severance
package has been offered.the retirement context, tidinth Circuit has acknowledged

“that an employee may demonstrate thatd®eision to resign or retire was involuntary
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under circumstances not involving intolembk discriminatory working conditions.”
Knappenberger v. City of Phoenb66 F.3d 936, 940 (9th IC2009). When an employee
alleges coercion, “[i]t is themployee's burden to come faxd with sufficient evidence
to demonstrate that a reasonable personish fposition would feel héad no choice but
to retire.”ld. at 941 (citation omitted). AlthoughéhCourt was unabl® find any Ninth
Circuit cases that address severance packags this standard, the Court finds that
coerced resignation is sufficientinalogous to coerced eartirement for this standard
to apply.See Lojek v. Thomagl6 F.2d 675, 683 (9th Ci@&83) (suggesting an employee
coerced into resigning could demonstitagdeft his employment involuntarily).

But even under a coercion theorye #wvidence does not support a claim of
constructive discharge. Fir®Rau did not accept the searce package—Rau withdrew
her acceptance before it became valid. Aftghdrawing the severance agreement, Rau
was still employed by BS and was never told she wabble terminated. Second, Rau
was encouraged to review the severance offir an attorney, givetime to consider the
agreement, and was ablengotiate for more agreealéems. Third, although Rau
believed that she could either accept the paskadye terminated, Rau is unable to show
that “termination would have been inevitablil’ It is clear that she had the choice
between two alternatives: accept the severgrackage or accept whatever disciplinary
action UPS determined appropriate. Suchhelce between two unpleasant alternatives .

.. does not of itself establish that a gesition was induced by duress or coercidah.”
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(quotation marks omitted). Maoger, at the time Rau actually resigned (following her
withdrawal of the severance agreemengréhwas no threat of termination—Rau was
informed of the disciplinary action that wadube taken, and trasciplinary action did
not include termination. Overall, Rau’s giions do not suppba claim that UPS's
conduct deprived Rau of fredll and coerced her resignation. Therefore, the Court
concludes that Rau cannot meet a minirhakgng to establish constructive discharge.
As a result, Rau cannot establish the second elememqtriha faciecase of gender
discrimination under Title VII.
(2) Qualification for Position
Rau argues that she was qualified forghbsition of On-Road Supervisor at UPS.
UPS cites to policy violations as eviderRau was not qualified or performing to UPS’s
expectations. However, the fact that Rau wwassferred to Boise to fill the position of
On-Road Supervisor, after all of her allegdicy violations had akady been reported,
supports a finding that Rau was qualified a position as an On-Road Supervisor.
Accordingly, the Court finds that Rdnas established the third element giriana facie
case of gender discrimination.
(3) Similarly Situated
The Ninth Circuit has statatiat “individuals are sinfarly situated when they
have similar jobs and display similar condustdsquez v. County of Los Angel@49

F.3d 634, 641 (9th Cir. 20Q1Attempting to clarify the law in the Ninth Circuit
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concerning what constitutes slarly situated individuals, ondistrict court, interpreting
Vasquez and other Ninth Circuit opinions i tontext of a racial discrimination claim,
recently concluded that the “ultimate questioattis informed by ta similarly situated
analysis is whether thereasbasis for inferring disariinatory motive: Does the
purported purpose of the challenged@ttiequire similar treatment of the two
employees or does it justify different treatrthdue to differences in their status or
situation rather than racéBowden v. Potter308 F. Supp. 2d 1108, 1117 (N.D. Cal.
2004). InBowden the court suggested that the isstisimilarly situated status is
therefore fact specific, not subjectaonechanical or formulaic approaddh.

In this case, taking the facts in the lighdst favorable to Rau, the Court finds that
Rau has not met her minimal burden of elsdaing that similarly situated men were
treated more favorably. Rau and Orloff wbrgh supervisors at UPS and were similarly
situated. They also displayed similar conduct. Both of them violated the same or similar
UPS policies when they engaged in théfiaia. However, there is no indication that
Orloff received more favorable treatmerdthRau. Orloff was put on administrative
leave on the same day as Rau. Both wéiered severance packages before the
investigation into their violations was cdaded. Upon rejecting the severance packages,
both were transferred to different center§lteimilar positions and were given identical

disciplinary consequences. Neither was givehaice or preference in transfer locations.

1t is reasonable to assume the court would use the same test in a gender discrimination case by simply
replacing the word “race” with “gender.”
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Although Orloff was transferresboner than Rau, Orloffsd rejected the severance
agreement and ended negotiations before Rae difference in their approach to
negotiations justifies the ghtly different outcome in timing of placement. Rau has
therefore failed to meet her minimal burden of establishsighdarly situated male was
treated more favorably.

Thus, Rau has failed to meet two elementsiraa faciecase of gender
discrimination under Title VIl—Rau canhshow that she suffered an adverse
employment action or that similarly situatexn were treated more favorably. Rau’s
failure to establish prima faciecase is sufficient reason ftire Court to grant summary
judgment as to Rau’s Title VIl claim. Kever, before granting summary judgment on
this claim, the Court finds it instructive teview UPS’s reasonsifds actions and Rau’s
evidence of pretext.

B. Legitimate, Nondiscriminatory Reason for Termination

If Rau had met her burden of establishingiena facieclaim, the burden would
have shifted to UPS to articulate somgitienate, nondiscriminatory reason for Rau's
termination.See Villiarimg 281 F.3d at 1062. UPS statbat it had several legitimate
reasons to discipline Rau. UPS asserts itglised Rau because her conduct violated the
electronic communications policy, the professl conduct policy, the code of business
conduct, the integrity policythe relationship policy, and the retaliation poliBgnnett

Decl., Ex. 13t 113:17-24Dkt. 27-13. There is no dispute that Rau engaged in a
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relationship with a co-worker, sent inappropgigexts and pictures to a UPS cell phone,
and sent a retaliatory text to a subordinate employee. It is also undisputed that a UPS
employee may be terminated fooldtion of the retaliation policyBennett Decl., Ex. 19
Dkt. 27-19. UPS therefore migs burden of articulating legitimate, nondiscriminatory
reason for terminating Rau.

C. Pretext

Rau must show that UPS's articulated oeas pretextual either through direct
evidence of discriminatomptent or circumstantial ésence showing that UPS's
proffered explanation isnworthy of credencé&ee Villiarimg 281 F.3d at 1062. Rau
fails to offer any evidence ofsbriminatory intent, but suggsshat UPS's explanation is
unworthy of credence. Accordingly, Rau's ende must be both specific and substantial.
Id.

Rau has failed to introduce spec#icd substantial evidence showing UPS’s
proffered explanation is urawthy of credence. Rau contends that Mr. Orloff was
involved in the samaffair and violated the same policies as Rau, and that only she was
terminated. Thus, she assetsale employee was treated more favorably than her, and
without explanation. However, there is nadmnce that Orloff received more favorable
treatment. When Orloff was offered a sevempackage, he was given nearly the same
instructions as Rau. Phil Taylor similarijddOrloff that he couldn’t trust him, and

Orloff left the meeting with the feeling he waube terminated. The fact that he rejected
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the agreement sooneiath Rau was a result of his dedineé'fight for [his] employment,”
rather than accept severanBennett Decl., Ex. 14t 78:5-18, Dkt. 27-11. Rau had that
same option and choose to negotiate for bettens of severance. It was only at the point
when Rau and Orloff chose dift approaches to UPS’s severance offer that UPS’s
treatment of Rau and Orloff started to diff@ny difference in treatment from that point
on is justified by Rau and (@iff’s different approaches to negotiation. There is no
evidence that this explanatianot worthy of credence.

Rau also argues that UPS’s explanatbwhy Orloff was transferred to Payette
instead of Rau is not credido Angie Brewer, the HR Director who reassigned both Rau
and Orloff, testified that Raudlnot have the skill set necess# take the position in
PayetteBennett Decl., Ex. 18t 120-124Dkt. 27-13. Rau states in her affidavit that she
was more qualified for the Payette positioarttOrloff based on hemployment history.
Rau Aff.q{ 12-15. Dkt. 35. However, there issupporting evidencim the record
beyond her statements, and b&tements alone, especidtlgr description of Orloff's
work experience, are too vague to congisubstantial evidence of pretext.

Rau further argues that UPS’s reliancehenviolation of the retaliation policy is
disingenuous and not credible. In supporthid argument, Rau cites Phil Taylor’'s
statement Rau’s single retaliatory textssgge to a subordinate would not warrant
termination in this particular cadéischer Decl., Ex. @Gt 75:3-22, Dkt. 34-3. However,

Phil Taylor was not the decision maker inRgacase. While his statement provides some
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evidence that UPS might nloave terminated Rau fortediation, it does not provide
substantial evidence contradicting Angie Bres/statements thdhe text message was
considered as part of R@umumerous violations. Eventife text message alone was
insufficient for termination, th combined violations appetar be sufficient. Thus, Rau
has failed to meet her bumdef producing substantialvidence of pretext.

In short, the Court finds that Rau wast a victim of sexual discrimination under
Title VII. Rau cannot meet thminimal burden to establishpsima faciecase of gender
discrimination. Moreover, Rau cannot shthat UPS’s reasons for its actions were
pretextual. Accordingly, summajudgment is granted das Rau’s Title VII clain?
2. Wrongful Termination

Rau was an at-will employee. The ldahaits have recognized a public policy
implied-in-law covenant in employment cortdts, so that “an employer may be liable for
wrongful discharge [of an employee at will] when the motivation for discharge
contravenes public policySorensen v. Comm Tek, In€99 P.2d 70, 74 (Idaho 1990).
“In order for the public policy exception apply, the discharged employee must: (1)
refuse to commit an unlawful act, (2) perfoan important public obligation; or (3)
exercise certain rights or privilege§homas v. Medical Center Physicians, P64 P.3d

557, 564 (Idaho 2002).

2The IHRA analysis is identical, and hence summary judgment as to that claim must likewise be granted.
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Whether a particular action falls withinetipublic policy exception is a question of
law. Edmondson v. Shearer Lumber Prod& P.3d 733, 737 (Idaho 2003). The Idaho
Supreme Court has explained the exceptidibalsnce[ing] the competing interests of
society, the employer, and the employekght of modern business experienc€rea v.
FMC Corp, 16 P.3d 272, 275 (i@ 2000) (internal quotation marks omitted). The
exception has been extendedpecifically protect (1) pécipation in union activities,
Roberts v. Bd. of Trusteekl P.3d 1108, 1111 (Idalz@00); (2) reporting safety
violations,Ray v. Nampa School Dis&14 P.2d 17 (Idaho 1998nd (3) reporting false
medical records and the performance of unnecessary operatimmsas v. Med. Ctr.
Physicians61 P.3d 557 (Idaho 2002).

The Idaho Supreme Court has indicateat the exception would also protect
against termination for refusing to datsupervisor, filing a wiker's compensation
claim, or serving on a junsorensen799 P.2d at 75. IBorensenthe Court stated that if
the termination violated a stabry prohibition, itwould more likely onstitute a violation
of public policy.Id.

Here, Rau claims that she was terminatedolation of Title VII, and that this
violates public policy. The Court was unalb find an Idaho case which specifically
holds that the termination of an employeeriasons related to their gender, race, or
national origin violates publipolicy. However, the Court is satisfied that a termination

for reasons related to an employee's genaeldvbe recognized by the Idaho courts as a
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termination in violatio of public policy.SeeStalder v. Fred Meyer Stores, In€V-05-
399-E-BLW, 2007 WL 102902(D. Idaho Mar. 30, 2007). Nertheless, as discussed
above, Rau’s claim fails because she caestablish that UPS wngful discharged her
on the basis of her gender. Thus, summaggment is granted as to Rau’s wrongful
termination claim.
3. Breach of Implied Duty of Good Faith and Fair Dealing Claim

Rau alleges that “[b]y treating Raws$efavorably than male co-workers, and
wrongfully discharging her from employmeot the basis of gender, UPS breached the
implied covenant of good faith and fair dealinGdmpl.at § 63, Dkt. 1. The implied-in-
law covenant of good faith and fair degjiexists in all employment relationships,
including employmenat-will relationshipsSee Sorensen v. Comm Tek,,I7i89 P.2d
70, 75 (Idaho 1990kee also Mitchell v. Zilog, Inc874 P.2d 520, 526 (Idaho 1994). “A
breach of the employment covenant is abheof the employment contract, and is not a
tort. The potential recovery resultsaantract damages, not tort damagééetcalf v.
Intermountain Gas Cp778 P.2d 744, 748 (Idaho8%). Moreover, “the covenant
protects the parties' benefits in their empleytncontract or relationship, and . . . any
action which violates, nullifies aignificantly impairs any beefit or right which either
party has in the employment contract, whetharess or implied, is a violation of the

covenant . .. .1d. at 749.
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It seems apparent that treating aik&ny-situated employee differently, based
upon her gender, “violates, nullifies or signifitly impairs” a benefit or right which she
has in their employment contract, and waotlldrefore violate the implied covenant of
good faith and fair dealing. While the Cowrs unable to find an Idaho case so holding,
it is convinced that the Idaho courts wouldia€ed with that specific question, reach the
same conclusion reached here. Neverthebessguse Rau cannota&slish gender based
discrimination, she has failed to establish abheof the covenant of good faith and fair
dealing. Thus, summary judgmestgranted as to Rau’s breach of the covenant of good
faith and fair dealing claim.

4. Intentional Infliction of Emotional Distress Claim

In order to state a claim for intentionafliction of emotional distress, Rau must
show that (1) UPS's conduct was intentiasraleckless; (2) the conduct was extreme or
outrageous; (3) there wagausal connection between theongful conduct and her
emotional distress; and (4) teenotional distress was seveSee Edmondson v. Shearer
Lumber Products75 P.3d 733, 740 (ldaho 2003). be extreme or outrageous, conduct
has to be more than simply objectionable or unreasortadéeAlderson v. Bonnet32
P.3d 1261, 1268 (Idaho App006). “Even if a defendant's conduct is unjustifiable, it
does not necessarily rise to the level ofdeious’ and ‘beyond all possible bounds of
decency’ that would cause amerage member of the community to believe it was

‘outrageous.””’Edmondson75 P.3d at 741.
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Rau fails to provide evidence that UB8bnduct was extreme or outrageous, or
that her emotional distress was severe. BEvEPS’s treatment and discipline of Rau
could be considered unreasonable, it simphnoé be regarded as atrocious or beyond all
possible bounds of decgnthat would cause an aveeagnember of th community to
believe it was outrageous. Additionally, allegations of distress, anxiety, loss of sleep,
humiliation, and appetite changes becausenonenger works for her previous employer
IS not severe emotional distress. Liabilityyoresults when emotimal distress is so
severe that no reasonable person could be expected to en8eeesiavis v. Gagé82
P.2d 1282, 1288 (Idaho App.198Z hat is not the case hersccordingly, the Court will
grant summary judgment on Rau's intentlongliction of emotional distress claim.

5. Negligent Infliction of Emotional Distress Claim

To state a claim for negligent inflictiaf emotional distress, Plaintiffs must
allege facts supporting “(1) a duty recogmiz®y law requiring the defendant to conform
to a certain standard of mduct; (2) a breach of thdtty; (3) a causal connection
between the conduct and the plaintiff's injuapd (4) actual loss or damage.” Johnson v.
McPhee, 147 Idaho 455, 2138BR.563 (Idaho Ct.App.2009)ifimg Brooks v. Logan, 127
Idaho 484, 903 P.2d 73, 78 (Idaho 1995); Bl&anyon Racquetball Club, Inc. v. Idaho
First Nat'l| Bank, 119 Idaho 171, 804 P2D, 904-05 (Ildaho 1991); Nation v. State

Dept. of Correction, 144 Idahr7, 158 P.3d 953, 965 (IdaR607)). Plaintiffs must also
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allege “some physical manifestation of f{tieeir] emotional injury.” Id. (citations
omitted).
UPS moves to dismiss this claim on basis that Rau cannot show that UPS has

an established duty. UPS cites to two réddaho District Court cases holding that a
negligent infliction of emotional distressagh is not cognizable in the employment
context.See Feltmann v. Petco Animal Supplies,, [Bd.1-cv—414-EJL-MHW, 2012
WL 1189913, *5 (D. Idaho Mar. 20, 201@jolding that “lddo courts would not
recognize a claim for NIED” lmught by an at-will employeegommer v. EImore Cnty.
903 F. Supp. 2d 1067, 1076 (Kaho 2012) (finding the ruling iReltmannpersuasive,
and holding that an at-will employee allegiNgED did not state claim for relief). The
court inFeltmannnoted that “Idaho courts haveuvee recognized a comon law duty to
keep the workplace free of enmtal stress,” and that the Idaho Supreme Court denied
“such a claim, reasoning that employment dt-@annot be converted into a guarantee of
employment by bringing an emotional distress claiih.{citing Sorensen v. Saint
Alphonsus Regional Medical Center, Int18 P.3d 86 (Idaho 2005). This Court finds the
reasoning and conclusionskeltmannandSommeipersuasive, and holds that summary
judgment is appropriate on Rau’s negligerfliction of emotonal distress claim.
6. Motion to Strike

Rau asks the Court to strike portions oféwelant’s reply brief and the declaration of

Scott Randolph. Whether the Court deniestiodion or grants it and strikes the material
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makes no difference to the Court’s ultimate decision in this matter. Accordingly, the
motion is moot.
ORDER
IT ISORDERED:
1. Defendant’s Motion for Summary Judgment (Dkt. 24RANTED.
2. Plaintiff's Motion to Strike (Dkt. 39) i$/oot.

3. Judgment will be entered separately.

DATED: July 31, 2013

BE)L.M 'III/5 -

Chief Judge
United States District Court
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