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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

FREDERIC BYERS,
Case No. 1:12-CV-00230-EJL
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

NEW PLYMOUTH SCHOOL
DISTRICT NO. 372, a corporate and
political body organized under the laws
and state of Idaho; JOLENE
PARINI-SHIPLEY, HERBERT FOUST,
DAVID BROGAN, GARY JOHNSTON,
and NADINE HORTON;n their official
capacities as membearsthe BOARD OF
TRUSTEES OF NEW PLYMOUTH
SCHOOL DISTRICT NO. 372,

Defendants.

Before the Court in the above entitlmatter are Defendants’ Motion for
Summary Judgment (Dkt. 34) and PlaifgiiCross-Motion for Summary Judgment
(Dkt. 35). The parties have submitted th&iefing on the motions and the matters
are now ripe for the Court’s review. Hauyifully reviewed the record herein, the

Court finds that the facts and legal argumemesadequately presented in the briefs
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and record. Accordingly, in the interest of avoiding furthéayleand because the
Court conclusively finds that the decisional process would not be significantly aided
by oral argument, the motions shall exidled on the record before this Court
without oral argument.

For the reasons stated below, the €&uods there are disputed issues of
material fact which preclude grantisgmmary judgment for either party.
Defendants’ and Plaintiff’'s cross-motiofts summary judgment are accordingly
DENIED.

FACTUAL BACKGROUND

Plaintiff Frederic Byers (hereinafter f&ntiff” or “Mr. Byers”) was employed by
Defendant New Plymouth School Distridb. 372 (“School District”) as an
elementary school teacher for over twenty-fpears. (Dkt. 37, p. 2.) Defendant
Board of Trustees, New Plymouth Sch@astrict No. 372 (“School Board”) is the
governing body of the School District. KD 32, 13.) Defendants Jolene
Parini-Shipley, Herbert Foust, David Biaog Gary Johnstomd Nadine Horton are
the current members of the School Boaind were the members of the School Board
at the time of Mr. Byers’ termination. Id(, 14.)

During his tenure with the School ddiict, Mr. Byers worked with and

developed a close friendshwpth Anne Moscrip (“Ms. Macrip”), a former member
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of the School Board. Id., 17.) Ms. Moscrip serveas a member of the School
Board for ten years, from the Spring of 2001 until the Spring of 201d., 1{9-10.)
In the Summer of 2010, Ms. Moscrip miehrough a public divorce from her
husband, Scott Moscrip. Id(, 118, 12.) During and after her divorce, Mr. Byers
frequently reached out to Ms. Moscrip,dbgh e-mails and invitations to dinner “in
an effort to help her deal with the ettonal ramifications of her ongoing divorce.”
(Id., 1913-14.)

In approximately November 2010, Ms. Moscrip became troubled by Mr.

Byers’ actions toward heand spoke to School DistriSuperintendent Ryan Kerby
(“Mr. Kerby”) and School Board menab Jolene Parini-Shipley (“Ms.
Parini-Shipley”) about her concernsld.( 1116, 19.) In addition to serving as a
School Board member with Ms. Moscripr f@ number of years, Ms. Parini-Shipley
was also Ms. Moscrip’s personal friendld.( 11;Moscrip DepositionDkt. 39-12,
p. 16.) In an e-mail to Ms. Moscriptéa November 12, 2010, Ms. Parini-Shipley
stated the situation with Mr. Byers wagary” and suggested Ms. Moscrip call 911
if she had any issues with Mr. ByersMdscrip DepositionDkt. 39-13, pp. 72-73;
Dkt. 38-3, Ex. J.)

On or about November 16, 2010, Moscrip sent Mr. Byers an e-mall

asking that he cut off all communicationgh her and refraifrom contacting her in
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the future in any way. (Dkt. 32, 117; DI88-3, Ex. K.) Ms. Moscrip copied Mr.
Kerby and Ms. Parini-Shipley on the Noveenli6, 2010 e-mail to Mr. Byers.Id(,

119.) Inresponse, Ms. Parini-Shipley e-mailed Ms. Moscrip:

| am so proud of you! You go girl. Likesaid before, this is creepy. Stand on
your word. If he [Mr. Byers] does try tmntact you and your family, call 911. |
see you also sent this to Ryan [Kerby] good job, | feel much better knowing | will be

out of town for eleven days and somebeadse knows about Fred [Byers] and his
creepy behavior.

(Id., 120.)

Beginning in approximately Decembair2010 and comiuing until roughly
June 2011, Ms. Moscrip received vari@monymous text messages, e-mails and
letters, some of which welerassing in nature. (Dkt. 32, 121.) Some of the
anonymous communications keefrom an individual who referred to himself as
“Mike Kelly.” (Hearing Transcript Dkt. 34-4, pp. 53-54.) Ms. Moscrip did not
know anyone named “Mike Kelly,” but communicated with this individual via
e-mail. (d.) Atone point, Ms. Moscripaceived flowers from Mike Kelly. 1d.)
Ms. Moscrip eventually came to belietheat Mr. Byers was responsible for the
anonymous communications, and that MreBywas, in fact, Mike Kelly. 1d.)
Ms. Moscrip shared her suspicion that Mr. Byers was harassing her anonymously
with Ms. Parini-Shipley, and may have adwared such concermsth one or more

of the other members of the School Board. (Dkt. 32, N@3crip DepositionDkt.
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39-13, p. 76.) In approximately January 2011, Ms. Moscrip also received a text
message directly from Mr. Byers, invitingrite watch the Super Bowl at his home.
(Moscrip DepositionDkt. 39-13, p. 79.)

On February 9, 2011, in referenceMo. Byers, Ms. Parini-Shipley sent Ms.
Moscrip an e-mail stating, “l will be hosehe is creepy so be careful.'Mdscrip
Deposition Dkt. 39-12, pp. 48-49; Dkt. 38-Bx. M.) In another e-mail on that
date Ms. Parini-Shipley advised Ms. Mogcto consider taking out a restraining
order against Mr. Byers. (Dkt. 38-3, ERHIN.) Ms. Moscrip thereafter gave Ms.
Parini-Shipley a file she had compilefithe anonymous texts and e-mails she
suspected were from Mr. ByersPdrini-Shipley DepositiorDkt. 39-8, pp. 32, 48.)
After reviewing the file, Ms. Parini-Spley again suggested Ms. Moscrip should
take out a restraining order on Mr. Byeaisd again stated that Mr. Byers was
creepy. (Dkt. 38-3, Ex. O.)

The parties dispute whether t8ehool Board met to discuss the
communications Ms. Moscrip was redegy, from eitheiMr. Byers or the
anonymous individual, during this time.CdmpareDkt. 32, 125-2With Kerby
Deposition Dkt. 39-10, pp. 73-74&arini-Shipley DepositionDkt. 39-8, pp. 49-54.)

However, various School Board meenb and Mr. Kerby discussed how to

best proceed, and, in February, 201dgided that School Board Member Herbert
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Foust (“Mr. Foust”) and New Plymouth Elemtary School prinpal, Carrie Aguas
(“Ms. Aguas”), would approach Mr. Bygiand ask him to stop communicating with
Ms. Moscrip. Kerby DepositionDkt. 39-10, pp. 73-74arini-Shipley

Deposition Dkt. 39-8, pp. 49-54.) Shortly thereafter, Mr. Foust and Ms. Aguas
visited Mr. Byers in his classroom andked him to stay away from Ms. Moscrip
and to stop contacting her.Byers DepositionDkt. 34-11, pp. 46-48; Dkt. 39-1, p.
5)

The parties also dispute whether 8@hool Board later met to discuss Mr.
Byers’ reaction to the visit from Mr. Foust and Ms. AguaSorGpareDkt. 37, p. 8
with Kerby DepositionDkt. 39-10, p. 78; Dkt. 34-1, pp. 14-16.) However, in an
e-mail dated February 18, 2011, Ms. Parinipdy advised another school official
to “stay away from Fred riglmtow,” again characterizédr. Byers as “creepy,” and
suggested Mr. Byers created a “huge safety issbkt. 38-4, Ex. Q.) On
February 22, 2011, Ms. Parini-Shipley e-mailed Ms. Moscrip and suggested she
protect herself from Mr. Byers by buyingguhn, dog, bear spray, whatever you need
to do for your safety” and statéjtb]e safe my fried, | am afraid this is going to heat

up.” (Dkt. 38-4, Ex. S.) Although sheddnot receive any communications signed
by Mr. Byers after his January 2011 SupemBmvitation, Ms. Moscrip continued

to receive anonymous communicatidhsoughout the Spring of 2011.Sde
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generally Moscrip DepositionDkts. 39-12 and 39-18{earing Transcript DKt.
34-4.)

In April 2011, Ms. Moscrip was acpted into graduate school at the
University of Idaho and deted to move to Moscow. Moscrip DepositionDKkt.
39-12, p. 14.) On August 15, 2011, ghobefore she left for Moscow, Ms.
Moscrip met with Ms. Auas to say goodbye.Héaring Transcript Dkt. 34-4, p.
152.) Ms. Moscrip mentioned the anoryus texts she had received throughout
the year, and Ms. Aguas sdtthat she had also reeedl some anonymous texts.
(Id.) Ms. Moscrip and Ms. Aguas detaned the anonymous texts they had both
received were similar, archme to the conclusion that the texts were from Mr.
Byers. (d., pp. 169-170.) Ms. Moscrip also ni®ned that someone had been
anonymously sending a topless photograptaatoman in a red bathing suit” who
was supposedly Ms. Moscrip.ld(, p. 153.) On August 17, 2011, Ms. Aguas
accessed Mr. Byers’ classromomputer, and found a saved file with the topless
photograph Ms. Moscrip had describedd.,(pp. 152, 170.) Ms. Aguas
immediately contacted Mr. Kerby.Id(, p. 170.) A number of other school
officials, including Mr. Kerby, had also anonymously received the topless

photograph via e-mail or textd(, p. 172Kerby DepositionDkt. 39-11, pp. 90-93.)

MEMORANDUM DECISION AND ORDER -7



On approximately August 19, 201Mly. Kerby placed Mr. Byers on
administrative leave with pay, “due the pography saved in a file” on Mr. Byers’
computer and Mr. Kerby'’s belief that Mr. Byers was responsible for the anonymous
communications with Ms. Moscrip. (DK89-11, p. 93.) That same day, Ms.
Parini-Shipley contacted Ms. Moscrip tdorm her that she was concerned for Ms.
Moscrip’s safety because MByers had been placed administrative leave and no
one knew where he was.Pdrini-Shipley DepositionDkt. 39-8, pp. 82-83;

Moscrip DepositiorDkt. 39-12, pp. 57, 59-60. On August 24, 2011, Ms.
Parini-Shipley also e-mailed Mr. Kirby thslhe was worried about “getting hurt” by
Mr. Byers, and suggested Mr. Byers wasdly,” and “we would be fools not to be
aware of any danger.” (Dkt. 38-4, EX) On or about September 16, 2011,
School Board member David Brogan (“Mr.dgjan”) also contacted Ms. Moscrip to
inform her that he had seen Mr. ByerdNew Plymouth and to check on her safety.
(Brogan DepositionDkt. 39-4, pp. 21-26.)

During Mr. Byers’ administrative leav&]s. Aguas went through Mr. Byers’
desk in order to make space for thespa who would fill in for Mr. Byers.

(Hearing Transcript Dkt. 34-4, p. 156.) While ehning out Mr. Byers’ desk, Ms.
Aguas found a receipt for the purchasdl@ivers from “Mike Kelly” to Anne

Moscrip. (d., pp. 159-160.) The receipt alsad Mr. Byers’ phone number on it.
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(Id.) The computers from MByers’ classroom were alseized and a forensic
analysis was conducted on their contents by a third-party agek@rby(

Deposition Dkt. 39-11, pp. 112-115.) In February 2012, Ms. Parini-Shipley
e-mailed Mr. Kirby to inquir@bout the status of the investigation. (Dkt. 38-4, Ex.
U.) Mr. Kirby responded that, as a resultlod forensic analysis, “our case [against
Mr. Byers] has becomeauch stronger.... Much afhat you saw with Anne last
year has been found. It was deleted,thig forensic person can lift files from
deleted files, and is doing so.”ld() Ms. Parini-Shipley rgponded, “Thanks, | will
be so glad when this is over.”ld() Once Mr. Byers’ termination hearing was
scheduled for the Spring of 2012, Ms. RaBhipley stated in an e-mail to Mr.
Kirby:

| have this strange feelinge are going to be blindsd by Fred/Pam [Mr. Byer’s
wife] .... As you know, this whole situath has made me feel really uncomfortable
about all of our safety from the start and has not let up. | feel also that we should

have law enforcement at these meeting jsicothing else as a precaution. Not
sure how stable either one of the Byers are.

(Dkt. 38-4, Ex. W.)

In subsequent e-mails to Mr. Kirbygarding Mr. Byers’ termination hearing,
Ms. Parini-Shipley expressed her feattMr. Byers might shoot School Board
members during the termination hearingtel, “[t]his could get ugly. Fred is

going to want to take as many people dawth him,” and lamented, “| am praying
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that [Mr. Byers] just resignand leave [sic] this communifgr his best interest and
ours.” (Dkt. 38-4, Exs. X,Y.)

Once the computer analysisMf. Byers’ classroom computers was
complete, Mr. Kirby, in conjunctiowith counsel, prepared a Notice of
Recommendation for Discharge of Mr. &g, dated March, 2012, and an
Amended Notice and Amended Reconmai&tion for Termination (“Amended
Notice”), dated March 21, 2012. (Kirby Deposition Dkt. 39-11, pp. 120-125;
Hearing TranscriptDkt. 34-4, p. 7.)  Mr. Kiny e-mailed the Amended Notice to
the School Board on March 22012. (Dkt. 38-5, Ex. CC.) The Amended Notice
outlined Mr. Kerby’s recommendation thdt. Byers be terminated for improper
use of school district computers, sexuablsament, and violation of School District
policies and the Code of Ethics flllaho Professional Educatorsid.f The
Amended Notice contains factual statetsezonclusively stating Mr. Byers was
responsible for the anonymous communmmagito Ms. Moscrip, rather than

clarifying that such facts we merely allegations. Id.)

1 Mr. Kirby prepared the initial Notice of Recommendation for Discharge in conjunction
with the School Board’s counsel, the law firm of Eberharter-Maki & Tappé&arby(
Deposition Dkt. 39-11, p. 123.) After Mr. Bysifiled a Notice of Tort Claim with the
School District in February ¢f011, the School District t@d the law firm of Anderson
Julian & Hull LLP to represdrthe administration. 1q., pp. 120-122; Dkt. 37, p. 11, Dkt.
39-1, p. 7.) The new law firm reviewéde original Notice of Recommendation for
Discharge and prepared the Amendidice at Mr. Kirby’s request. Kirby Deposition

Dkt. 39-11, p. 121))
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At a special meeting on March 21012, the School Board went into an
executive session to read and study the Amended Notice. (Dkt. 38-5, Ex. FF.)
After a cursory review, the School Boassdued the Amended Notice to Mr. Byers
and a termination hearing was scheduledoril 5, 2012. (Dkt. 37, pp. 12-14.)
During the April 5, 2012 termination hearing, Mr. Byers’ counsel objectadtay,
alia, the form and content of the Amendedtide, and to the participation of Ms.
Parini-Shipley, Mr. Foust and Mr. Broganthee hearing because each was incapable
of serving fairly, impartially and without bias.H¢aring Transcript Dkt. 34-4, pp.
13-15.) Mr. Byers’ counsel asked that the allegedly biased School Board members
recuse themselves.ld(, pp. 19-23.) Hearing Officer Kenneth Mallea (“Mr.
Mallea”) permitted Mr. Bers’ counsel limitedoir dire of the Board memberdd(,

p. 17.) Each Board member testifibat they would reserve judgment until

hearing all of the evidencad that they could give MByers a fair hearing. 1q.,

pp. 23-26.) Mr. Mallea determined the hearing would proceed despite Mr. Byers’
challenge to certain School Board members’ participatidd., gp. 26-27.)

The Administration called three withessuring the termination hearing, Ms.
Moscrip, Ms. Aguas and computer exdeylan Evans (“Mr. Evans”). Id., 1-194.)

Mr. Evans was employed with the comgutorensics and investigative firm

responsible for analyzing Mr. Byers’ classroom computéds.dp. 110-115.) The
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Administration also offered twelve exliif totaling 330 pages, in support of the
Amended Notice to terminate MByers. (Dkt. 34-2, pp. 5-16{earing Transcript
Dkt. 34-4, pp. 1-194.)

Although Mr. Byers’ counsel cross-&xined each of the Administration’s
witnesses, and although MByers was present for the entire termination hearing,
Mr. Byers did not testify and did notgsent any evidence or witnesses at the
hearing. [d.) Defendants thus claim Mr. Byershose not to participate in the
hearing. (Dkt. 34-2, p. 6; Dkt. 34-1, @®38.) Mr. Byers, howver, maintains that
he did not offer any further evidencewitnesses because helieved the School
Administration had failed to meet its lol@n in proving a case against him, and
because it was impossible for Mr. Byersrezeive adequate due process at the
termination hearing based on the ésertain participating School Board
members. (Dkt. 40, p. 3.)

Following its review of the evidencelsmitted at the termination hearing, the
School Board issued its Findings of Eacbnclusions and Decision (“Termination
Decision”) on April 13, 2012, finding that there was just and reasonable cause to
discharge Mr. Byers. (Dkt. 34-1Ex. C.) The Termination Decision was
substantially identical to the Amerdi&lotice, and even included the same

typographical errors. QompareDkt. 38-5, Ex. CGvith Dkt. 34-11, Ex. C.)
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Further, although the School Boardtrieediscuss the Termination Decision
prior to its issuance, none of the SchBolhrd members can remember what was
discussed during this memd), nor recall how the unanous vote to terminate Mr.
Byers was taken. (Dkt. 37, p. 15.)

SUMMARY JUDGMENT STANDARD

Motions for summary judgment are governed by Rule 56 of the Federal Rules
of Civil Procedure. Rule 56 provides thatlgment shall be granted if the movant
shows that there is no genuine dispute amtomaterial fact and that the movant is
entitled to judgment as a mattdrlaw. Fed. R. Civ. P56(a). According to Rule
56, an issue must be both “materiatidd'genuine” to preclude entry of summary
judgment. An issue is “matial” if it affects the outome of the litigation. Hahn v.
Sargent523 F.2d 461, 464 (1st Cir.1975). Tis|ta material fadts one that is
relevant to an element of a claim or defe which might affect the outcome of the
suit. The materiality of a fact is thdetermined by the sutastive law governing
the claim or defense.T.W. Elec. Serv., Inc. v. Bific Elec. Contractors Ass;r809
F.2d 626, 630 (9th Cir.1987¢i{ing Anderson v. Liberty Lobby, In&77 U.S. 242
(1986)). Disputes over irrelevant or wuessary facts will not preclude a grant of

summary judgment.id.
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On the other hand, an issue is “gemiiwhen there issufficient evidence
supporting the claimed factudispute . . . to require arjuor judge to resolve the
parties’ differing versions of the truth at trial. Hahn 523 F.2d at 464q(oting
First Nat'l Bank of Ariz. v. Cities Serv. C891 U.S. 253, 289 (1968)). Because
factual disputes are to be resolvedriat, in ruling on summary judgment motions,
the Court does not resolve conflicting evidenwith respect to disputed material
facts, nor does it make credibility determinationB.W. Elec. Serv., Inc809 F.2d
at 630. Moreover, all infenees must be drawn in thight most favorable to the
nonmoving party. Id. at 631.

Finally, where, as here, the pastizoth move for summary judgment, the
Court will consider each motion on its own meritSair Housing Council of
Riverside Cnty. v. Riverside Twan9 F.3d 1132, 1136 (9th Cir. 2001). Inruling on
cross-motions, the Court will consideetlntirety of each party’s evidentiary
submission, regardless of which motion ¢pposition) the evidence accompanied.
Id. at 1136-37.

ANALYSIS

A. Federal and State Due Process Claims
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Mr. Byers alleges his due procegshts, secured by the 14th Amendment and
the lIdaho Constitution,rel made actionable pumnt to 42 U.S.C. § 1983were
violated because several of the ScHdohrd members who presided over his
termination hearing had prejudged his caise were biased against him. (Dkt. 32,
1969, 73, 80, 81.) To establish a § 1983 claim, a plaintiff “must show that an
individual acting under the color of statavldeprived him of a right, privilege or
immunity protected by the United StatConstitution ofederal law.” Levine v.

City of Alameda525 F.3d 903, 905 (9th Cir. 2008)t(ng Lopez v. Dept. of Health
Servs, 939 F.2d 881, 883 (9th Cir. 1991)). d@stablish a due process violation, a
plaintiff must first show that he had a protected property interest under the Due
Process Clause, and must then establishhthatas deprived of the property without
receiving the process that he was constitutionally dige.(citing Clements v.
Airport Authority of Washoe Cnty69 F.3d 321, 331 (9th Cir. 1995)).

The parties do not dispute that, as a teacher entitled to renewable employment
contracts, Mr. Byers had a property inttr@ continued employment under the Due
Process Clause and Idaho law. (Dkt. 34-4;kt. 36, p. 3-4.) Thus, the central
guestion is whether Mr. Byers received adegpaocedural due process. The “root

requirement of the Due Process Clausgthat an individual be given an

2 42 U.S.C. 8 1983 work® create “a species of tortligity” in favor of individuals who
are deprived of “rights, privileges, or inumities secured” to them by the Constitution.
Carey v. Piphus435 U.S. 247, 253 (1978).
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opportunity for a hearing before he is deprived of any significant property interest.”
Cleveland Bd. of Educ. v. Louderm#l70 U.S. 532, 541 (1985) (internal citation
and quotation omitted). Although the germination hearing “need not be
elaborate, ‘some kind of hearing’ mut afforded to the employee prior to
termination.” Clements69 F.3d at 331-32j(oting Loudermill470 U.S. at 541).
At a minimum, Due Process also requirdgearing before an impatrtial tribunal.
Clements69 F.3d at 333c{ting Ward v. Village of Monroevil|et09 U.S. 57, 59-60
(1972));see also In re Murchisor349 U.S. 133, 136 (1955) (“A fair trial in a fair
tribunal is a basic requirement of due process9tdberg v. Kelly397 U.S. 254,
271 (1970) (an impartial decision-makeessential to due process). The
requirement that proceedings which “adjudecadividuals’ interests in life, liberty,
or property be free from bias andpality has been ‘jealously guarded.™
Clements69 F.3d at 333guoting Marshall v. Jerrico446 U.S. 238, 241-42
(1980)). The neutrality principal has thosen applied to a variety of settings,
including administrative adjudicationsld. “Not only is a biased decisionmaker
constitutionally unacceptable but ‘our syst of law has always endeavored to
prevent even the probability of unfairness.Withrow v. Larkin 421 U.S. 35, 47

(1975) Quoting In re Murchison349 U.S. at 136).
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Policy makers with decision-making powsuch as the School Board in this
case, enjoy a presumption of honesty and integridrtonville Joint School Dist.
No. 1 v. Hortonville Educ. Ass'd26 U.S. 482, 497 (1976). Mere prior
involvement in or familiarity with thevents involving a contested decision is
insufficient to overcome this presumptiond.; see also Withrow v. Larkjd21
U.S. 35, 47 (1975) (the combination of istigative fact gathering and adjudicatory
functions, without more, does not resuluimconstitutional bias). To rebut an
administrative board’s presumption of honestylaintiff must demonstrate that the
tribunal was actually biased, or that thevas an impermissible appearance of bias.
Withrow, 421 U.S. at 47, 55. Unconstitutional appearance of bias can be
established by evidence of personahassity between the party and the
decision-maker. Id.

Mr. Byers asserts actual bias angb@mmissible appearance of bias by the
School Board and points to factssigpport his assertions. As detailsdpra there
Is evidence to suggest that Ms. Pafshipley harbored animosity towards Mr.
Byers, and that she hadeddy decided Mr. Byers shoudé terminated long before
she participated in his termination hearing. Beginning in November 2010 and
continuing throughout the monthsegeding Mr. Byers’ April 2012 termination

hearing, Ms. Parini-Shipley repeatedlyachcterized Mr. Byers as “creepy” and
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“unstable,” suggested Mr. Byers preserdeshfety issue to both Ms. Moscrip and
the School Board, encouragkts. Moscrip to obtain a straining order against Mr.
Byers, and stated Ms. Moscrip should buyari, dog, bear spray” or anything else
she could to protect herself from Mr. Byer&hortly before the termination hearing,
Ms. Parini-Shipley stated she hoped MreBywould just resign and move, for his
good and for the good of the community, @ven suggested thistr. Byers might
shoot School Board members. Ms. Parinipfy also went so far as to indicate
that local law enforcement should attéhd termination hearing to protect the
School Board from Mr. Byers. In light stich evidence, the suggestion that Ms.
Parini-Shipley had not prejudged Mr. Byersdetermined that he was responsible
for the conduct alleged befaifee termination hearing ocaed strains even the most
generous inference invfar of Defendants.

Mr. Byers also presenteidence of bias on behalf other members of the
School Board, such as Mr. Foust, who agmhed Mr. Byers over a year before the
termination hearing and directed him not to have any further contact with Ms.
Moscrip, and Mr. Brogan, who contact®ls. Moscrip in September 2011 to check

on her safety and alert her ti\t. Byers was in New Plymouth. Although

3 Mr. Byers also presented evidence that selfor the School Administration, the law
firm of Anderson, Julian & Hull LLP, represented the School Board in both its
prosecutorial and adjudicative role. (Dkt. B, 13-16.) Several courts have held that
where a school district’s attorney represamtassists school disttiadministration in a
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Defendants suggest that Mr. Foust and Mguas approached Mr. Byers and asked
him to stop contacting Ms. Moscrip in Felary 2011 solely becaa of Mr. Byers’
Super Bowl invitation, it seems unlikely thaatext invitation to a family Super Bowl
party would have triggered such cented action if members of the school
administration and Board had not attgalecided that Mr. Byers was also
responsible for the anonymous communicatimnils. Moscrip. It also seems
unlikely that Mr. Brogan did not beliewdr. Byers was harassing Ms. Moscrip in
September 2011, seven montiegore the termination haag, when he called Ms.
Moscrip to check on her sayeand to let her know hgad seen Mr. Byers in New
Plymouth. While this evidence is less priba of bias than is that involving Ms.
Parini-Shipley, Mr. Byers has met his burddrestablishing aeast the appearance
of bias. See Withrow421 U.S. at 55 (a plaintiff may rebut the presumption of
honesty of a decision-maker with evidericat the decision-makers had reached a

decision regarding the outcome of a hearing before the hearing occurred.)

prosecutorial role and then provides coutsal decision-maker, including a school board,
such a dual role creates an appearanaamfopriety which vichtes due processSee,

e.g., Gonzales v. McEue#35 F.Supp. 460, 4685 (C.D. Cal. 1977Miller v. Ririe Joint
School Dist. No. 252132 Idaho 385, 389 (1999). Detiants counter that Mr. Byers has
“blatantly misrepresentl the level of Anderson, JulianKull’'s involvement in this case”

and that the law firm acted as counsel only for the School Administration, and not for the
School Board. (Dkt. 39, pp. 6-7.) Like tissue of personal bias on behalf of the School
Board, the Court finds thegpe of Anderson, Julian & Hu#'representation of the School
Board is a disputed factual issapropriately left to a jury.
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Further, “where one member ofrédbunal is actually biased, or where
circumstances create the appce that one memberigmsed, the proceedings
violate due process.”Stivers v. Piercer1 F.3d 732, 748 (9th Cir. 1995). The
plaintiff “heed not demonstratthat the biaseshember’s vote was decisive or that
his views influenced those of other menshenVhether actual or apparent, bias on
the part of a single member of a tributahts the proceedings and violates due
process.” Id. The evidence Mr. Byrs has presented of Ms. Parini-Shipley’s
apparent bias is alone sufficient to creatgenuine issue of material fact as to
whether Mr. Byers received a constitutiohakring before an impartial tribunal.
Despite the substantial evidence suggediiag, Ms. Parini-Shipley testified at the
termination hearing that she would resgndgment until after considering all of the
evidence presented at the termination mggarand that she would give Mr. Byers a
fair hearing. Kearing Transcript Dkt. 34-4, p. 24.) Each of the other Board
Members also so testified.Id() Ms. Parini-Shipley also stated in her deposition
that she was not biased augtiMr. Byers prior to the teination hearing, and that
she believed she could make her decisiatyfased on the evidence presented at
the termination hearing. Périni-Shipley DepositionDkt. 39-8, pp. 64-68, DkKt.
39-9, pp. 123-124.) The other SchoolaB®d members similarly stated in their

depositions that they were not biasediagt Mr. Byers and they had reserved
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judgment until they heard the evideratehe termination hearing.S¢e, e.qg.,
Brogan DepositionDkt. 39-4, p. 52Foust DepositionDkt. 39-5, pp. 78-79.)
Whether or not the School Board membersen®ased is thus clearly a disputed
issue of material fact.

At this stage of the litigation, tHéourt may not weigh conflicting evidence
with respect to disputed material fact&nderson v. Liberty Lobby, Inet77 U.S.
242, 255(1986). Nor may the Court makedibility determinations, as “the
weighing of the evidence, and the drawindegfitimate inferences from the facts are
jury functions, not those of a judge, whet he is ruling on a motion for summary
judgment or for a directed verdict.1d. Thus, the Court cannot grant Mr. Byers’
Motion for Summary Judgment despite the evigeaof bias he has presented. Itis
up to a jury to weigh the evidence and testimony to determine whether the
termination hearing was uncditgtionally tainted by bias.Sege.g, Stivers71
F.3d at 748 (“Of course, we do not decideether [defendant] was actually biased
against [plaintiff]. We hold only that the ewidce raises a triable issue of fact as to
whether plaintiff was deprived of the licenses he sought without due process”);
Clements69 F.3d at 334 (plaintiff's assertionslmés and facts in support raised a
material issue of fact as to the gdacy of post-termination proceedingel;Clure

v. Independent School Dist. No., P28 F.3d 1205, 1216 (pre-termination
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statements by school board members regaittiieig intent to fire plaintiff prior to
termination hearing raised a genuine issbmaterial fact as to whether board
members were biased wherytvoted to terminate plaintiff). Plaintiff's Motion
for Summary Judgment must accordinglyleNIED .

1. Waiver

Defendants’ primary argument ingoort of their Motion for Summary
Judgment is that Mr. Byers waived his righiattack the adeay of the April 5,
2012 termination hearing because he knowingly and willfully chose not to
participate in the hearing. (Dkt. 344p. 4-8.) In support of this argument,
Defendants highlight a number of cabedding where adequate administrative
procedures are available, a person canmab¢ st claim for denial of due process if
they elect to forego a complete hearingignall v. North Idaho Collegé38 F.2d
243, 247 (9th Cir. 1976 orrea v. Nampa School Dist. No. 1845 F.2d 814 (9th
Cir. 1981) (voluntary failure to utilizavailable procedures precludes claim of

inadequate due procesBgrguson v. Bonner Cnty. School Dist. No, 82 Idaho

359 (1977) (plaintiff could nagstablish a due process violation where he elected not

to present any evidence and walked out of his due process heBondgr v. Bd. of

Trustees101 Idaho 537 (1980) (plaintiff mustgwe lack of procedural safeguards

caused prejudice). Defendamiaim Mr. Byers elected not to utilize the rights
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contemplated by state and federal due meoensiderations because he did not call
any witnesses, did not testify orstfown behalf, and dinot provide any
documentary evidence to rebut the Adrsiration’s proffered evidence at his
termination hearing. (Dkt. 34-1, p. 7.)

Although procedural due process rgihtay be waived, [€]ourts indulge
every presumption against the waivefuridamental constitutional rights.”Pitts
v. Board of Education of School Dist. 2859 F.2d 555, 557 (10th Cir. 1989)
(citation omitted). Whether due procegghts have been waived “depends upon
the facts of a particular case,” and waisgevalid only “if it is done in an informed
matter.” (d.) (citing Johnson v. U.S. Dep’t of Agricultyré34 F.2d 774, 784 (11th
Cir. 1984)). Further, a plaintiff may wa due process rights by electing to forego
a hearing only if the suggesteéddning would have been adequatBignall v. North
Idaho College538 F.2d 243, 247 (9th Cir. 1976\Where, as here, a suggested
hearing is potentially inadequate dudottard member bias, a plaintiff need not
participate in the hearing in orderawoid waiving due process rights.

In Bignall, the Ninth Circuit noted defendant college violated plaintiffs’
procedural rights only if it offered anadequate hearing. “If the suggested
procedure would have been adequate, [pféshcannot state aalm . . . for denial

of their procedural rights when theyethselves elected to forego a complete
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hearing.” Id. TheBignall Court determined plaintiffs aborted the
decision-making process when they pramaly withdrew from a pre-termination
hearing. However, thBignall Court also noted that plaintiffs had not “waived”
their due process rights by abandoning tharimg because the plaintiffs would not
have received due process by continuirggttbaring due to inadequate noticlel.,

at 248. Where, as here, it is disputed whether a pre-termination hearing would have
been constitutionally adequate, a plaintd@hnot be found to ka waived his due
process rights by failing to participate in the hearid., at 247, n. 3 (noting
plaintiffs’ withdrawal was appropriaiéthe hearing would have been
constitutionally inadequate3ge also Hayes v. Captenlopen School Dist341
F.Supp. 823, 830 (D. Del. 1972) (“Andividual is not obligated to pursue
procedures which are inherently futilewhich because of existing administrative
prejudice would be unproductive.”).

The additional cases aitdoy Defendants in support of their waiver argument
are also each distinguishalfitem the instant case. First, unlike the plaintiffs in
Correa v. Nampa School Dist. No. 1&45 F.2d 814 (9th Cir. 1981) aR€rguson
v. Bd. of Trustees of Bonner Cnty. School Dist. Npo982daho 359 (1977), Mr.
Byers attended the entirety of the termioathearing, and did not leave during, or

forego attending the hearing all togethevlioreover, there was no evidence in
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eitherCorreaor Fergusonthat the hearing would habeen inadequate due to bias
or some other constitutional infirmityCorrea, 645 F.2d at 817 (“there is no
evidence that the District’'s pcedures were inadequate Ferguson 98 Idaho at
365 (“the record suggests that the board was prepared to deal fairly and
open-mindedly with the issue if the hearing had proceeded.”)

Second, unlike the plaintiffs BBowler v. Board of Trustees of School Dist.
No. 392 101 Idaho 537, 541 (1980) aRdts v. Board of Education of U.S.B05,
869 F.2d 555, 556 (10th Cir. 1989), Mr. Byers did not formally waive or stipulate to
a waiver of procedural due process protections.

Finally, in Martyr v. Mazur-Hart 789 F.Supp. 1081, 1088 (D. Or. 1992), the
court determined plaintiff mental institon patient waived his procedural due
process challenge to defemdlanstitution’s censorship of outgoing mail where
plaintiff failed to use the available folavel patient grievare procedure prior to
filing suit. In so holding, however, thdartyr court specifically noted that there
was no indication that the grievance prhae plaintiff had failed to utilize would

have been inadequate. Where therestesd evidence thatelavailable procedure

4 Although Plaintiff inFergusonalleged bias because the bohedl received evidence to
support his discharge prior to the hearing, ¢tburt determined there was no evidence of
actual bias as a resultsdich prior knowledge.ld. at 365. By contrast, Mr. Byers has
submitted evidence to suggest mtran just familiaity with the facts, but actual bias by
the School Board against Mr. Byers due torthelief that Mr. Byers was responsible for
the anonymous communications to Ms. Moscrip.
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would have been inadequatee to bias, a plaintiff cannbe held to have waived
due process protections by failing to utilize such procedures.

Defendants also suggest that, in additio waiving his du@rocess challenge
by failing to present any evidence at the hregrMr. Byers also waived such rights
by ignoring pre- and post- hearing procedwrbgch were availalel to him to protect
his rights. (Dkt. 34-1, pp. 7-8.) Sp#cally, Defendants claim Mr. Byers could
have utilized “pre” hearing procedureg obtaining a protective order before the
hearing to preclude the allegedly biag&mhool Board members from participating.
Defendants citdohnson v. Bonner County School Dist. Nq.16 Idaho 490, 494
(1994) in support of this contention. Johnsona teacher sought a temporary
restraining order to prevent his termtioa hearing from going forward because he
believed the school board presiding ovex linearing was biased. The trial court
ruled that it did not have power to gtamjunctive relief, and the hearing went
forward. Although the issue was moothase the hearing hatteady been held,
the Idaho Supreme Court addsed the issue of whether a trial court has the power
to grant injunctive relief to prevent@ased decision-maker from conducting a due
process hearing. The court determiagdal court may enjoin a biased
decision-maker from conducting a hearfngon a showing that there is a

probability that the decisionmaker wilkdide unfairly any issue presented in the
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hearing.” Id. at 38. As Plaintiff notes, howeg, there is a significant difference
between having thability to seek injunctig relief, and beingequiredto seek such
relief or risk waiving one’s due process tigh (Dkt. 40, p. 7.) Moreover, in this
case, much of the evidence of the Scldwhrd’'s potential bias was not uncovered
until after this suit was filed ahdiscovery was completed.ld() Mr. Byers thus
may not have had sufficient evidence of Rbarember bias prior to the hearing to
obtain injunctive relief. Mr. Byers did nataive his due process rights by failing to
obtain injunctive relief prior to the hearing.

Defendants also claim Mr. Byers watVhis due procesgghts by failing to
utilize the statutory post-hearing proceglof appealing the Board’s decision to
state district court. (Dkt. 34-1, p. ®itfng Idaho Code § 3313(m) (2012)).
However, Defendants do nateany authority for the proposition that an appeal
under I.C. § 33-513(m) is geired before an action e filed under 42 U.S.C. §
1983. Further, I.C. 833-5118) only allows a stateowirt to set aside a School
Board’s decision on three limited grounds, or where:

(1) ...the findings of fact are not bad upon any substantial, competent
evidence;

(2) ...the board of trustees has acted without jurisdiction or in excess of its
authority; or

(3) ...the findings by the board of trests as a matter of law do not support
the decision.
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This statutory provision arguably doerot provide potential relief for a
teacher forced to defend a termination befa biased board. Finally, the Supreme
Court has categorically rejected the argunt that a 8 1983 plaintiff must exhaust
state administrative remedies priotionging suit in federal court.Patsy v. Board
of Regents of the State of Florjdib7 U.S. 496, 500 (1982X¢e also Bignall v.
North Idaho Collegeb38 F.2d 243, 246 (9th Cir. 1976) (“The plaintiff in a section
1983 suit usually does not need to exhaitsier state judicial or administrative
remedies”). Mr. Byers thus did not waikis due process rights by failing to appeal
the School Board’s decision to the state district court.

In sum, the Court finds there are disputsiies of material fact with respect
to whether the termination hearing wasitiad by unconstitutional bias. The Court
also finds that Mr. Byers did not waideie process protections both because he
participated in the hearing and becawsen if he had not attended and cross-
examined witnesses at the heariNlg, Byers could not waive due process
protections by failing to participate iféitermination heanig was constitutionally
inadequate. Finally, the Court finby. Byers did not waive due process

protections by failing to utilize purported pre- and post- hearing procedures.
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Defendants’ Motion for Summary Judgnt with respect to Mr. Byers’
federal and state due process claims is accordDENIED. °

2. Damages

Defendants argue that, undearey v. Piphus435 U.S. 247, 266-67 (1978),
Mr. Byers’ procedural due process clasrlimited to nominal damages of one
dollar. InCarey, plaintiff elementary and secondary school students claimed they
had been suspended from school withootpdural due process. The District
Court found the students’ rights had beeslated but failed to award damages.
The students appealed and the Courtmbeals for the Seventh Circuit held the
students were entitled to recover substd non-punitive damages even if the
students’ suspensions were justified, aneineiv the students did not prove that any
other actual injury was caused by the déof procedural due process. The
Supreme Court reversed andh@nded, noting that in the absence of proof of actual

injury, the students were entitledriecover only nominal damages.

s Defendants note, for the firsine in their Reply in Suport of Defendants’ Motion for
Summary Judgment, that Plaffts limited to equitable mmedies and is not entitled to
money damages for amyolation of the Idab Constitution. (Dkt41, p.9.) As
Defendants have raised this argument foffitisetime in their Repl, the Court will not
issue a ruling on the avail&btemedies under the Idahorititution at this point.Lacey
v. Maricopa Cnty, 649 F.3d 1118, 1138, n. 11 (€. 2011). The appropriate remedy
for state constitutional violations, if any, wile determined when lity is or is not
established at trial.
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In so holding, th&€areyCourt noted the record below had been “completely
devoid of any evidence which could evemficthe basis of a speculative inference
measuring the extent oflfpntiffs’] injuries.” 1d. at 252. The Supreme Court
noted that the students may be entiteedamages for distress caused by the
deprivation of due process itself, howeubde students could not recover damages
for distress caused by a justified deprivation without proof of injury. The Supreme
Court explained:

[W]here a deprivation is jaisied but procedures are deficient, whatever distress a
person feels may be attributable to th&tified deprivation rather than to the

deficiencies in procedure. Bas the Court of Appeals held, timury caused by a
justified deprivation, including distresis, not properly compensable under § 1983

Id. at 263 (emphasis added).

Although theCareyCourt limited the availability of compensatory damages
for a justified deprivationthe Court went on to note “[e]ven if respondents’
suspensions were justified, and evendfytdid not suffer any other actual injury, the
fact remains that they were deprived of their right to procedural due prockeks.”
at 266. Further:

Because the right to procedural due proce&bsolute’ in the sense that it does not
depend upon the merits of a claimantibstantive assertions, and because of the
importance to organized society thatqgedural due process be observed . . . we
believe that the denial of procedural garecess should be actionable for nominal

damages without proof of actual damageéd/e therefore hold that if, upon remand,
the District Court determines thaspondents’ suspensions were justified,
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respondents nevertheless will éxetitled to recover nominal damages not to exceed
one dollar from petitioners.

Id.

Although this case is distinguishable fr@areybecause Mr. Byers has
alleged injury caused by the denial of procedural due process itself (Dkt. 32, 11 71,
78; see also Byers DepositioDkt. 34-11, pp. 64-68) Mr. Byers’ cannot recover
damages for such injury unless the termorathat resulted from the deprivation of
due process was not justifiedd., at 263, 266.

Plaintiff amended his complaint tmit any allegation that the Board’s
decision was erroneous or was not supjboote“just and sufficient cause.” (Dkt.
26; Dkt. 32.) Plaintiff also seeks to exclude any evidence regarding whether his
termination was justified at trial. (Dkt3; Dkt. 49.) However, to avoid liability
for the damages associated with Plairgitermination, at least with respect to
Plaintiff's due process claim, Defendaatg entitled to preservidence that they
would have made the same decision ealasent a constitutional violatioMcClure
v. Independent School Dis228 F.3d 1205, 1213-12140th Cir. 2000) (“InCarey,
the Supreme Court held that when agadural due process violation occurs and
adverse action results, damages for injuceassed by the adverse action may not be
recovered if the defendant can prove thioaovould have been taken even absent

the violation.”)
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In Bowler v. Board of Trustees of School Dist. No.,3924 Idaho 537 (1980),
a terminated teacher (“Bowler”) withmewable contract rights alleged that his
termination violated due process in seveeapects, including that he had not been
given a statement of reasons for his kaésge. The lower court entered summary
judgment in favor of defendant school bdba The Supreme @lirt reversed and
remanded, finding that a statementedisons was constitutionally required under
the circumstancesld. at 544 ¢iting Mathews v. Eldridget24 U.S. 319 (1976)).
In so holding, however, the Court heldt, upon remand, Bowler would bear the
burden of showing that any procedural error had been prejuditdalcitations
omitted). The Court noted that Bowler had not alleged that the board'’s failure to
provide him with a statement of reasons had in any way affected his ability to assert
his substantive rights, and had not assestedppeal that he was fired without good
cause, nor discharged in breach of contrddt. The Court significantly stated:
Similarly, in order to prevail on his claifor damages, [Bowig must demonstrate
that the decision of the board was substantively erroneous. It is now well
established that where thepdiration of a protected libgr or property interest is
substantively justified, but procedurallyfdetive, the plaintiff is entitled to recover
only nominal damages. Actual damagesraot inherent where there exists only a
technical procedural defect unaagoanied by a corresponding erroneous
substantive deprivation. . .. Thus, imer to prevail, [Bowld must allege and
prove either that his employment contract was breached by the board or that he was
unjustifiably discharged. If not, he wial not be entitled to reinstatement and

would only be entitled to nominal damagestfa technical breach of his procedural
due process rights.
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Id. at 545 €iting Carey 435 U.S. 247).

Plaintiff argues that he has not adndttgust and sufficient cause” existed to
support his terminationna simply made “a strategic decision to dismiss his
separate claims based on jast sufficient cause in@er to focus the inquiry upon
whether Mr. Byers was provided adequate piieeess[.]” (Dkt. 40, pp. 19-20.)
However, if Defendants are to be helblie for the compensatory damages flowing
from Plaintiff’'s termination becausedhtiermination violated due process,
Defendants are entitled to pees evidence that they would have made the same
decision even in the absenceaofonstitutional violation.McClure, 228 F.3d at
1213.

Plaintiff's damage award, if any, thdepends on disputed issues of material
fact. If Plaintiff's termination violatedue process, but the termination was
justified, Plaintiff is entitled to only nominal damage&arey, 435 U.S. at 263.
However, if the termination violatetlie process and tibermination was not
justified, Plaintiff is entitled to “all theompensatory damages flowing from [the]
termination because [the] termination wilMeadirectly resulted from the denial of
due process.”McClure, 228 F.3d at 1214. The Court cannot accordingly rule as a
matter of law that Plaintiff's damages draited to nominal damages. Plaintiff's

entitlement to damages will depend upon thg’sudetermination with respect to
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whether there was a due preseiolation and, if such violation occurred, whether
Plaintiff's termination was nonetheless justified.
B. Idaho’s Open Meetings Act

Mr. Byers alleges multiple Board membenet, in violation of Idaho’s Open
Meetings Act, on multiple occasions beftine April 5, 2012 termination hearing, to
discuss the allegations against Mr. Byand to form opinions about how to
discipline Mr. Byers. (Dkt. 32, 1189-91.Mr. Byers seeks to have the School
Board’s actions, including his terminatiateclared null and void, as such actions
allegedly resulted from meatis that failed to comply with Idaho’s open public
meetings laws. 14.)

The Idaho Open Meetings Act, I.C. 88 67-2&40seq, defines a meeting as
“the convening of a governing body of a palagency to make a decision or to
deliberate toward a decision on any nrattel.C. 8§ 67-2341(6). The Open
Meetings Act provides that all such niegs must “be open to the public and all
persons shall be permitted to attend any meeting except as otherwise provided by
this act.” 1.C. 8§ 67-2342(1). The Opbteetings Act further requires that
meetings be preceded by public notic€, B 67-2343, and that written minutes be
taken, I.C. § 67-2344. Although the Opdaetings Act invalidags actions taken at

a meeting which does not conform to #e&t’s requirements, I.C. § 67-2347, the
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Open Meetings Act does not invalidate thitimate decision cd public body which
may have discussed a decision ptaa publically open hearingState ex. rel.
Roark v. City of Haileyl02 Idaho 511, 514 (1981)RbarK) (“where deliberations
are conducted at a meeting violative of @@en Meetings Act but no firm and final
decision is rendered upon the questions theoussed, the impropriety of that
meeting will not taint final actions subsequently taken upon questions
conscientiously considered at subsequeeetings which do comply with the
provisions of the act.”).

The parties dispute both whether 8&hool Board met in violation of the
Open Meetings Act prior to Mr. Byers’rtaination hearing,rad whether a “firm and
final decision” was made as to disciptig Mr. Byers prior to the termination
hearing. Mr. Byers suggests the Schidoard met in one or more unnoticed
meetings to decide Ms. Moscrip’s alléigas were true, thus necessitating Mr.
Byers’ termination. (Dkt. 40, p. 12.) MByers also argues that Ms. Moscrip, Ms.
Parini-Shipley and Mr. Foust were eankalved in the “firm and final decision,” in
February 2011, to have Mr. Fousindront Mr. Byers about the anonymous
communications Ms. Moscrip believed mebeing sent by Mr. Byers. Id()
Defendants contend that Plaintiff has oibéd any admissible evidence to suggest

that the Board met and decided the allege against Mr. Byers were true, nor
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provided any evidence to irwite a “firm and final decish” was made to have Mr.
Foust confront Mr. Byers about the anorua communications. (Dkt. 41, p. 5.)
Defendants instead characterize the Fealgrd@11 meeting as “nothing more than
an informal discussion informing Mr. Byethat he was not to contact Ms. Moscrip
under any circumstances, not official Board actionldl.)( Defendants also
contend that even if one accepts Plairdgiffictual allegationas true, Plaintiff's
Open Meetings Act claim stithils as a matter of law bause the final decision to
terminate Mr. Byers was the product gbraperly noticed and conducted hearing.
(Dkt. 34-1, pp. 16-17) (noting Plaiff's claim should be dismissed undeoark
because the ultimate decision to dischdfigeByers was rendered after the April 5,
2012 termination hearing).

The problem with Defendants’ argumenthat it is not undisputed that the
decision to terminate Mr. Byers wasfatt made during the open termination
hearing. Instead, as previously detaildere is evidence to suggest the School
Board had already decided Mr. Byel®ald be terminated long before the
termination hearing occurred. Althouiytr. Byers has not provided detailed
allegations regarding the specificstbé School Board’s conversations and
meetings prior to the termination hewyj it is not clear how Mr. Byers could

provide such evidence where such nregdiwere neither documented nor open to

MEMORANDUM DECISION AND ORDER - 36



the public, and where the Bal members themselvespide conflicting testimony
about whether such meetings occurrex are unable to recall how the unanimous
decision to terminate Mr. Byers was ultimately mad&ee(generally
Parini-Shipley DepositionDkt. 39-8, pp. 40, 51-54, 162-178¢rton Deposition
Dkt. 39-6, pp. 89-11Brogan DepositionDkt. 39-4, pp. 31-33, 61-64&0ust
Deposition Dkt. 39-5, pp. 32-37, 43-47, 74-736-90.) Mr. Byers has, however,
presented evidence to at least raise a dispssee of material & as to whether the
School Board members violated the Opégetings Act by making the decision to
terminate him in a meeting heldviolation of the act’s requirements.Mr. Byers'’
Open Meetings Act claim accangjly survives summary judgmeht.
C. Negligent Infliction of Emotional Distress
Mr. Byers also raise aalm for negligent infliction of emotional distress.

There are five elements aoclaim for negligent inflicon of emotional distress under

6 Accepting every inference in favor of Plaffjtas the Court must for purposes of
summary judgment, this may represent a edsere a “public body arrived at a secret,
binding decision in closed session, later reging to public view to enter a ceremonial,
pro forma final decision.” Roark 102 Idaho at 513.

7 If the jury determines Defendants violatis@ Open Meetings Act in deciding to
terminate Plaintiff, the termination decisiorafitbe null and void. I.C. § 67-2347(1).
However, as Defendants note, the Open MestAct does not allow a private right for
damages arising out of a violation. 1.C. 8B347(6) (“there shall beo private right of
action for damages arising aeftany violation of the prasions of sections 67-2342
through 67-2346, Idaho code.”)Thus, Plaintiff cannot recovelamages for violation of
the Open Meetings Act.
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Idaho law: (1) the existence of a duty) fReach of that duty; (3) proximate cause;
(4) damages; and (5) physieaanifestation of injury. Sommer v. EImore Cnty
903 F.Supp.2d 1067, 1075 (D. Idaho 201Defendants challenge the first
element, or existence of a duty requirthg School Board to take reasonable steps
to conduct an unbiased hearing. (Dkt. 34-1, p. 17.) Plaintiff argues that 42 U.S.C.
§ 1983 provides the statutory duty in support of Plaintiff's claim for negligent
infliction of emotional distress, but domet identify a recognized duty under state
law. (Dkt. 40, pp. 13-15.)
In their Reply Brief, Defendants suggest that3leenmeCourt held a claim
for negligent infliction of emotional distress is not available in the employment
context, even where an ehoyee claimed the employer had violated her due process
rights. Id. at 1076 ¢€iting Feltmann v. PetcAnimal Supplies, In¢2012 WL
1189913 (D. Idaho 2012)). €&Court notes that iBommerplaintiff was an at-will
employee with no reasonable expéotaof continued employmentld. Sommer
may not apply here, given Mr. Byers’ propeinterest in continued employment.
However, even if Mr. Bgrs cannot establish a duty under state law, Mr. Byers
also seeks damages for negligent inflistal emotional distress under 42 U.S.C. §

1983, which may be availableCarey, 435 U.S. at 264. Hus, even without the

MEMORANDUM DECISION AND ORDER - 38



state law claim for negligent infliction @motional distress, Mr. Byers may be
entitled to damages for emotiorhstress under 42 U.S.C. § 1983.

In Carey, the Supreme Court noted tmaéntal and emotional distress
damages caused by the denial of procalddue process agf are compensable
under 8§ 1983, provided causen and injury are established. 435 U.S. at 264.
However, as previously discussed¢isalamages are not available where a
deprivation is justified but procedureateficient, as “the injury caused by a
justified deprivation, inalding distress, is not properly compensable under § 1983.”
Id. at 263. Thus, Plaintiff's negligentfiiction of emotional distress claim, and
ability to obtain more thanominal damages on such claindepends on whether
the School Board’s termination decision was justified. Plaintiff’'s negligent
infliction of emotional distress tortaim survives summary judgment because it
depends on whether or not Plaintiff's teratiion was justified, a disputed issue of
material fact.

D. Breach of Contract

Finally, Defendants argue Mr. Byets'each of contract claim fails as a

matter of law becaudas teaching contract:

[O]nly incorporates ‘relevant’ educational law—not all the laws of the State of
Idaho, and does not specifically incorperétie Open Meeting Act as part of his

8 “In Idaho, plaintiffs may not recover for etimanal distress in breach of contract cases.”
Thomas v. Medical Center Physicians, P188 Idaho 200, 211 (2002).
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procedural due process protection. thie contrary, regarding Plaintiff's due
process rights, there is relevant, applieaducational law tit very specifically
delineates all the Board’s procedural regments [I.C. § 33-513(5)] and Plaintiff's
attempt to graft the Open Meeting Actttee contract as an enforceable term
inevitably reads a provision into therdract not intended by the parties.

(Dkt. 34-1, p. 17.)

Mr. Byers’ teaching contract states, in relevant part:
It is understood and agreed between the wattiat this Contract is subject to the
applicable laws of the State of Idahog tuly adopted rules of the State Board of
Education and the policies of the Distwehich are, by reference, incorporated
herein and made a part of thigreement the same as if fudlgt forth herein. . . . . It
Is mutually understood and agreed by anmvben the parties &t nothing herein
contained shall operate or benstrued as a waiver ahy of the rights, powers,

privileges, or duties of either party hereby and under the laws of the State of
Idaho, except as expressly stated in this Contract.

(Dkt. 34-6, Ex. B, NPSD 606.)

Although the contract does not specificatgate that the Ggm Meeting Act is
an “applicable” law of the State of Idalexisting law becomes a part of a contract,
just as though the contract containsapress provision to that effect, unless a
contrary intent is disclosedRobinson v. Joint School Dist. No. 1300 Idaho 263,
265 (1979)see also Fidelity Trust Co. v. Sta# Idaho 137, 149 (1951) (“itis
axiomatic that extant law written into and made a part of every written contract.”)
Mr. Byers’ teaching contract does not suggest any intent to exclude application of
the Open Meetings Act and, indeedpesssly incorporates Idaho laws unless

expressly waived. The Open Meetings Aatas expressly waived in the contract.
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Nor, of course, does the teaching contveaive Mr. Byers’ due process rights under
the United States and Idaho Constitutiond/hether Defendants violated the Open
Meetings Act or the United States andhd Constitutions, and whether they are
liable for breach of contract as a resate disputed issues of material fact
precluding summary judgment on Plaintifiseach of contract claim. Thus,
Plaintiff's available damages for a breasftcontract claim, if any, shall be

determined if liability is established.

ORDER
For the reasons stated herein, Riflia Motion for Summary Judgment (Dkt.
35) isDENIED. Defendants’ Motion for Summary Judgment (Dkt. 34) is also

DENIED. Trial is scheduled to begin on November 19, 2013.

DATED: November 5, 20_13

sl

Edward J. Lodde”~  /
United States District Judge
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