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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

THOMAS E. PEREZ, Secretary of the
United States Department of Labor,

Plaintiff,
Case No.: 1:12-CV-00236-EJL
V.

MATTHEW D. HUTCHESON,
HUTCHESON WALKER ADVISORS ORDER GRANTING SUMMARY
LLC, GREEN VALLEY HOLDINGS
LLC. and the RETREMENT SECURITY | JUDGMENT, PERMANENT

, and the INJUNCTION AND DENYING

E|LA3S¥$ ;f:ﬁ;ggﬁ_EEI;?ION DEFENDANT’'S MOTION FOR
Q ' DECLARATORY RELIEF
Defendants.

The Secretary of the United States Daparit of Labor (the "Secretary”) has
moved for summary judgment and a pererdrinjunction permaantly barring Matthew
D. Hutcheson from acting as a fiduciamyservice provider under the Employee
Retirement Income Security Aof 1974, 29 U.S.C. 88 0Q, et seq. ("ERISA") and
ordering Jeanne B. Bryant Bieceivership Management, Irto.continue to serve as the
independent fiduciary to RSPT and the ERI®vered plans th&SPT and Hutcheson
managed (the "Plans") (Dkt. 91). Hutchesa@s granted an extension of time to respond
and he filed his response on June 29, 2016. The Secretary filed his reply brief on July 14,
2016. Hutcheson filed a Motion for Declaratory Relief (Dkt. 105July 11, 2016 and

that motion is also ripe for this Court’s review.
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In the interest of avoiding further delaand because the Court conclusively finds
that the decisional process would not be $iggmtly aided by oral argument, this motion
shall be decided on the recdrefore this Court without orargument. Dist. Idaho Loc.
Civ. R. 7.1(d)(2)(ii). Based on the followingnflings of facts and conclusions of law, the
Court finds as follows:

l. Summary Judgment and Permanent Injunction Standard:
The legal standards for summamggment are well-established. Fed. R. Civ. P.

56(c); Celotex Corp. v. Catte477 U.S. 317, 324 (198@Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-48 (1986); Matsiisttlec. Indus. Co. v. Zenith Radio Corp.,

475 U.S. 574587 (1986).

The Secretary has authority to sediefdrom breaching fiduciaries and those
who knowingly participate in #ir breaches under ERISA seas 409(a) and 502(a)(2)
& (5), 29 U.S.C. 88 1109(a) drL132(a)(2) & (5), to restoregi losses, to recover unjust
profits and to obtain other remediadaequitable relief as the court may deem

appropriate._See Herman v. S. Carolind [Bank, 140 F.3d 143, 1425-26 (11th Cir.

1998); Solis v. Couturier, N®8-2732, 2009 WL 248724 (E.D. Cal. June 19, 2009).

Courts have repeatedly fatithat, under ERISA's broad redn@ provisions, injunctive

relief is appropriate. See, e.q., Donovaiviazzola, 716 F.2d 256, 1238-39 (9th Cir.

1983), cert. denied, 464 U.8040 (1984). Appropriatinjunctive relief includes
removing existing plan fiduciags and appointing independé&duciaries to carry out the

proper administration and management of bepans. Mazzola, 716 F.2d at 1238-39;
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Solis v. Vigilance, Inc., No. C-08-05083009 WL 2031767, at *@\.D. Cal. July 9,

2009);_Chao v. ZoltrixNo. C-07-00610, 200WL 2990429, at *3 (N.D. Cal. Oct. 11,

2007). It also includes peanent enjoining breaching fidacies from ever serving as

fiduciaries or service providets ERISA plans. _See ChaoMalkani, 452 F.3d 290,

293-94 (4th Cir.2006) (breaching fiduciariesnoved from all positions of authority);

Reich v. Lancaster, 55 F.3d 1034, 1054 Gith 1995); Martin v. Feilen, 965 F.2d 660

(8th Cir. 1992) (finding an abuse of discoetifor district court not to issue injunction
barring individuals from providing fiduciary ather services to ERISA plans); Beck v.

Levering, 947 F.2d 639, 642 Cir. 1991); Delgrosso ¥pang & Co., 769 F.2d 928,

937 (3d Cir. 1985).
Il. Findings of Fact:

Based on the records in tlugse, the Court finds as follows:

1. This Court has jurisdiction and veniseproper. Hutcheson resides in
Idaho. ERISA § 502(e)(1) & (229 U.S.C. §§ 1132(e)(1) & (2).

2. On April 10, 2012Matthew D. Hutcheson waardicted by the Attorney
General of the United States in thisutt on wire fraud thefrom employee pension
benefit plans.

3. Shortly before the indictment, Hutdwn and Hutcheson Walker Advisors
LLC ("HWA") had admittel, on an annual return that E5A requires to be submitted to
the United States (a document called a "FBE00"), to having taken part in a prohibited

transaction in violation of ERIS8ection 406, 29 U.S.C. 8 1106.
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4. Between April 3, 2013, and April 15, 2013, Hutcheson was tried by a

criminal jury in this Court._United States v. Hutcheson, 1:12-cr-00093-WFN (D. Idaho).

In its case-in-chief, the Attoay General presented 25 wisses and over 200 exhibits.

5. On April 15, 2013the jury returned a verdiéinding Hutcheson guilty
beyond a reasonable doubtlaf felony counts, including five counts of wire fraud
respecting RSPT.

6. On July 31, 2013the Court sentenced Hutcheson to 210 months of
incarceration and three years of supervigtelase, during which time Hutcheson "shall
not be employed in any capacity related ttudiiary duties or finanal transactions nor
shall defendant perform any umgh@r volunteer activities in this area during the term of
supervised release withailie permission of the probation officer.” SOF | 11.
Hutcheson was also orderedrepay RSPT (through the Independent Fiduciary)
$3,276,000._1d.

7. On August 7, 2013, Hutcheson filed dine of appeal to the U.S. Court of

Appeals for the Ninth Circuit. _United S¢atv. Hutcheson, Nd 3-30218 (9th Cir.).

Crim. Dkt. 148. Following briefing, on Ma7, 2015, the Ninth Circuit heard oral
argument on the appeal. @fay 15, 2015, the Ninth Ciuit affirmed this Court's
judgment and sentencing. On June 1, 26lLAcheson moved for reagng. On July 9,
2015, the Ninth Circuit denied rehearing. pAkt. 62. On July 23, 2015, the Ninth
Circuit issued its mandate tashCourt. Although Hutcheson gtinues to maintain in this

civil action there was legal error regardingirigs in his criminakase, such arguments
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are not relevant to this civil proceeding ard rejected based upon the Ninth Circuit's
affirmation of his convictions and sentencéere is no indication in the record that a
writ of certiorari, if requested, was ever grahg® the Court finds all direct appeals have
concluded.

8. The Court notes that Hutchesondila 28 U.S.C. Section 2255 writ of

habeas corpus motion on OctoBe2016. , Hutcheson v lited States, 1:16cv442 (D.

Idaho). The Court does not find the filingafvrit of habeas corpus does not justify
continuing the stay in thimatter and the Court will lift #1stay previously entered.

9. Meanwhile, on November 14, 2013,6en Valley Holdings LLC ("GVH")
was administratively dissolved, and, on Febyu#l, 2014, HWA forfeited its existence.

10. Throughout this time -- fonearly four years +he Independent Fiduciary
has managed RSPT and the Plans without objection.

11. Hutcheson's estimated releaksde is October 28, 2028.
[ll.  Procedural Background

On May 15, 2012, the Secretary filedtims Court a civil complaint against
Hutcheson, HWA, and GVH alleging prohibitednsactions and breaches of fiduciary
duties. Dkt. 1. The Retireme8ecurity Plan and Trustkfa Pension Liquidity Plan and
Trust was also named in the cdaipt as a Rule 19 party. éhg with that complaint, the
Secretary filed an application for temporargtraining order and pligninary injunction.
Dkt. 2. On May 16, 2012, the Courtagited the motion and entered a temporary

restraining order, removing Hutcheson, AWand GVH from anyiduciary positions
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and appointing the Independent Fiduciarh&we exclusive authority and control over
RSPT and the Plans, under the Employee &atnt Income Securitct of 1974, 29
U.S.C. 881001, et seq. ("ERAY. Dkt. 6. In that sme order, the Court ordered the
parties to promptly submit any briefing resing a preliminary injunction. 1d.

On June 13, 2012, the Court entered &rpreary injunction. Dkt. 16. On July
13, 2012, Hutcheson filed his answer, objegwithout elaboration to many of the
Secretary's contentions, butnaitting that he was a fiduciatp RSPT and the Plans,
admitting that he had committe prohibited transactioand stipulating to the
appointment of an independent fiduciafkt. 24. On July 172012, theAttorney
General moved to intervene and stay discpv@®kt. 26. On September 9, 2012, the
Court granted the motion to intervene arayst the case pending resolution of the
criminal proceedigs. Dkt. 31.

Because HWA and GVH are now defuribe Secretary has dismissed his case
against them in a sep&ediling. Dkt 88.

The Court finds there are no genuine isafeanaterial fact regarding the need for
a permanent injunction in this case. While Hwgson continues to ghiste facts related to
his criminal proceedings, the alleged disputstts are not relevant to this Court’s
finding that it is undisputed that Hendergook part in a prohibited transaction in
violation of ERISA sectio406, 29 U.S.C. section 1106his admitted prohibited
transaction is a breach of fiduciary dstieBased on Hutcheson’s admissions to

breaching fiduciary duties to RSPT and itsI&R covered plas and the entire record in
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this matter, the Court finds the requestelief by the Secretary is appropriate and
Hutcheson should not be allo&vio serve as an ERISA fiducyain the futue. The Court
finds the record supports as a mattelaof the granting of the motion for summary
judgment and request for a permanent injamc Further, the Court finds Hutcheson’s
Motion for Declaratory Relief is not foundedtime law and is deemed moot based upon

the granting of the Secretarotion for Summary Judgment.

ORDER

Based upon the foregoing and the recorthis case, and for good cause shown,
the CourtLIFTS the stay based on the conclusioriha direct appeals in Hutcheson'’s
criminal caseGRANTS the Secretary's Motion for Summary Judgment and Permanent
Injunction (Dkt. 91) andDENIES AS MOOT Hutcheson’s Motion for Declaratory
Relief (Dkt. 105). The Court further orders:.

1. Hutcheson (includingrey alter-egos, agents, or other servants) is
permanently removed from all positions WRISPT and the Plans and is permanently
enjoined from acting as a fiduciary orhladf of any ERISA-covered benefit plan.

2. Jeanne B. Bryant of Receivership Mgament, Inc. shall continue to serve
as the independent fiduciary to RSPT (tmelependent Fiduciary"), and shall continue
also to serve as themessor trustee and plan administraaf RSPT and the Plans and to

have full and exclusive fiduciary authority aube assets within RSPT's and the Plans'
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custody or control. Thentlependent Fiduciary's ultimageal shall be to wind down
RSPT and the Plans and make final distidns to participants and beneficiaries.

3. Hutcheson and his fiduciaries, aggremployees, service providers,
depositories, banks, accountants, attornayd,any other gy acting in concert with
him or at his direction, are permanerglyoined and ordered to produce to the
Independent Fiduciary any bookegcords, or documents that relate to the administration
and operation of RSPT and theaR$, and to comply good faith withthe terms of this
Order.

4, Hutcheson and his fiduciaries, atgremployees, service providers,
depositories, banks, accountants, attornayd,any other gy acting in concert with
him or at his direction, are permanergiyjoined from expendg, transferring,
hypothecating, secreting, or otherwise oéigg or disposing odny assets of RSEIor
the Plansand from destroying, altering, or seiang any of RSPT's or the Plans' books,
records, or documents.

5. Hutcheson shall require his officers, @oyees, attorneys, agents, advisers,
and representatives, and all persons wheoes@rany capacity that involves decision
making authority for them, to act and disg&their duties in fllicompliance with the
terms of this Order and shall continue tquiee that they not take any action in the
discharge of such duties that is inconsisteith the terms of this Judgment and Order.
Hutcheson shall also continue to require dfficers, employees, attorneys, agents,

advisers, representatives, afidparsons who serve in any cagg that involves decision
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making authority for them, ascondition of maintaining hilationships with them, to
continue to cooperate fullyith the Independent Fiduciary in the performance of the
Independent Fiduciary's duties and respons#ésl In furtherance thereof, Hutcheson
shall provide a copy of this Order to alltug officers, employeesttorneys, agents,
advisers, representatives, afidparsons who serve in any cagg that involves decision
making authority for them, within ten (18ays after the entry of this Order.

6. The Independ# Fiduciary shall continue tikave exclusig responsibility
and authority to control andanage all assets of RSPand the Plansind all assets
within RSPT's and the Plans' custodycontrol, including, but not limited to:

a. The authority to exercise &liluciary responsibilities relating to

RSPT and the Plans, including, but notited to, the respondiiiy to act as the

administrator of RSPT and the Psaprovided, however, the fiduciary

responsibilities allocated to and reservedhhyRSPT sponsorith respect to the
purchase, holding, or sale afy qualifying employer sedties" within any of the

Plans shall continue to be the sodsponsibility of such sponsor;

b. Any and all authority given to trustees under the terms of the
documents governing RSPT and the Plans;

C. Authority to amend the documemgtsverning RSPT and the Plans;

d. The exclusive authority to appt replace, and remove such
administrators, trustees, attorneggents, and service providers as the

Independent Fiduciary shall, in thediependent Fiduciary's sole discretion,
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determine are necessary to aid the Inddpat Fiduciary in th exercise of the

Independent Fiduciary's powers, duti@sd responsibilities to RSPT and the

Plans;

e. Authority to wind down RSPa@nd the Plans and make final
distributions to participantand beneficiaries; and,

f. Except as provided herein, thathority to delegate to such
administrators, trustees, attorneys, dagieand service providers such fiduciary
responsibilities as the Independent Fiducetrgll determine appropriate. The
Independent Fiduciary may not, howewl|egate the authity to appoint,
replace and remove such administratorsstees, attorneyagents, and service
providers or the responsibility to monitie activities of RSPT's and the Plans'
administrators, trustees, attorseggents, and service providers.

7. The Independent Fiduciary shall ¢iomie to have full access to all
documents, books, records, personnelsfignd information ofvhatever type or
description in the possession, agst, or control of RSPT arttie Plans. In addition, the
Independent Fiduciary shall dimue to have full access to all documents, books, records,
personnel, files and information of whatetgre or description tating to RSPT and the
Plans in the possession or control of Hha®on or his fiduciaries, agents, employees,
service providers, depositories, banks, actanis, attorneys, arahy other party acting

in concert with or at his direction.
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8. The Independent Fiduciary shall usagsenable efforts to maintain a bond
that conforms to the requirements of ERISAtsm 412, 29 U.S.C. 8112. The cost of
such bond or bonds shall beigpay the RSPT and the Plans.

9. The Independent Fiduciary shall notdischarged or terminated except on
order by the Court. Upon terminationdischarge of the Independent Fiduciary, the
Secretary may, if necessary, recommend to the Court a successor independent fiduciary
for appointment.

10. Subject to the terms of this Ordamnd ERISA, the Independent Fiduciary
shall continue to delegate administratactivities to individuals or entities with the
capability to perform those activities in compliance with her fiduciary obligations under
ERISA.

11. Concerning any activities which the Independent Fiduciary performs, the
Independent Fiduciary shall continue to be tieeonsult with the Smetary, the Internal
Revenue Service, other federal, statel lcal governmental agencies, and any other
person or entity that the Indepient Fiduciary believes appraogae in the conduct of the
Independent Fiduciary's duties, includirtgpeneys, accountants, actuaries, and other
service providers.

12. The Independent Fiduciary shall ¢ciomie to cooperatfully with the
Secretary in the exercise of the Secsesaenforcement respsibilities under ERISA,
inter alia, by promptly providing such documenisformation, and persons under the

Independent Fiduciary's control as the Sty from time to time may request. Nothing
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herein shall be construed to limit the rigtite Secretary otherwise enjoys of access to
documents, information, or persons or to veav restrict the exercise by the Independent
Fiduciary and any ingidual of his or her constitutional rights.

13. The payment of administrative expensesl all fees to the Independent
Fiduciary and the Independent Fiduciary'sistants, attorneyaccountants, actuaries
and other necessary serviceyders are to be continued to be considered priority
administrative expenses of R¥'s and the Plans' and it¢ated entities, superior to any
other class of expense or obligation of RSRR® the Plans' or its related entities and the
Independent Fiduciary's second priorityage the payment of legitimate claims.

14. The terms of the documents governing RSPT and the Plans are hereby
amended to include the terms of this OrdEhis Order shall supersede any and all other
provisions in any documents governing RSPd @re Plans that aredansistent with the
terms of this Order includindput not limited to, any pladocuments, trust agreements
and/or sharehdker agreements.

15. RSPT's and the Plans' participaatgl beneficiaries of deceased
participants shall retain the right to acce$snmation about their accounts by telephone
and/or internet, and to dirette investment of their accoungd| in accordance with such
of RSPT's and the Plans' rules and procesias may be duly ebteshed or modified
from time to time by théndependent Fiduciary.

16. The reasonable expenses incurretheadministration of RSPT and the

Plans, including but not limitetd the reasonable compensation of attorneys, accountants,
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consultants or others retained in connectgth the administration of RSPT and the
Plans and their termination, shall, in sushnner as the Independent Fiduciary deems
appropriate, continue to be charged to pad by RSPT and the Plans and allocated
among participants.

17. RSPT and the Plans are authorized and directed to continue to pay the
reasonable compensation, femsd expenses of Ms. Bryant and such person and firms
retained by the Independent Fithry in the performance of saces to or for RSPT and
the Plans, subject to the following procedures:

a. Before causing RSPT and thari& to pay compensation, fees or
expenses to the Independent Fiduciargry person or firms retained by the
Independent Fiduciary, tHedependent Fiduciary stharovide written notice of
such compensation, fees or expensediling a fee notice with this Court and by
serving a copy to the Secretary;

b. The fee notice shall include a detailed invoice itemizing the
compensation, fees and expensbd@aid by RSPT and the Plans;

C. If within fifteen (15) days aftdiling of a fee notice, no objection to
the fee notice or payment by RSPT anel flans of the compensation, fees, or
expenses described therein is filed witls Court, such compensation, fees, and
expenses shall be deemed reasonablensggeof the RSPT's and the Plans' and
shall be paid by the RSRahd the Plans without further action or approval of this

Court;
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d. If an objection to a fee notice or payment by RSPT and the Plans of
the compensation, fees, or expenses daesdiiherein is filed with this Court,
within fifteen (15) days after filing aduch fee notice, the Court shall hold a
hearing on the matter ancetbompensation, fees, expenses described in the fee
notice shall be paid by RSPT and the Blanly to the extent approved by the
Court; and

e. This paragraph shall not appdyfees and expenses of the funds
custodian or the third party administrator generated in the course of its
performance under its ppetition service agreements.

18. Nothing in this and Ordeshall be construed:

a. To limit the powers and respdnitities of any officer or employee
of the United States under EFA or any other law, or

b. To relieve RSPT or the Plams,any of their administrators,
fiduciaries, officers, trustees, custodiaaprneys, agents, employees, advisers,
providers of goods or services, consukanépresentatives in any capacity, or
persons who serve in any capacity tinablves decision making authority or
custody or control of the moneys, fundsassets of RSPT's or the Plans' of any
duty, responsibility, or liabilityunder ERISA or any other law.

19. This Order is a resolution as befendant Hutches on all claims.
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20. This Court shall retaijurisdiction over the parties and subject matter of

this action for the purpose of enforcing this Order.

DATED: December 15, 2016

Y

war J. Lodde*
Unlted States District Judge
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