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UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF IDAHO

RHONDA LEDFORD,an individual;
RAYMON GREGSTON, an individual; JO Case No. 1:12-cv-00326-BLW
MCKINNEY, an individual; SHANE
PENROD, an individual; KIM MEMORANDUM DECISION AND
MCCORMICK, an individual; BOB ORDER

ROBINSON, an individual; and GRACIE
REYNA, an individual; LISA
LITTLEFIELD, an individual; ADDISON
FORDHAM, an individual; TOM DE
KNIF, an individual, FRANK
FARNWORTH, an individual,

Plaintiffs,
V.

IDAHO DEPARTMENT OF JUVENILE
CORRECTIONS, an executive department
of the State of Idaho; IDJC DIRECTOR
SHARON HARRIGFELD, in her
individual and offical capacities; IDJC
JUVENILE CORRECTIONS CENTER-
NAMPA SUPERINTENDENT BETTY
GRIMM, in her individual and official
capacities; and DOES 1-20,

Defendants.

INTRODUCTION
The Court has before it a motion fonsmary judgment filed by the defendants.
The Court heard oral argument on the motion on March 5, 2014, and the motion is now at
issue. For the reasons, described betbhesCourt will grant the motion in part,
dismissing Counts Four, Five x$Siand Seven. laddition, pursuant to the Eleventh

Amendment, the Court will dismiss all monetaigmage claims against the state agency
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defendant and the individualféadants sued in their offa capacity. The Court will
also dismiss the claim for moaey damages against the agency defendant and individual
defendants — whether sued ieithofficial capacity or indiidual capacity — contained in
Count Two for violation of the Idaho Cditgtion. The remaining claims are (1)
monetary damage claims under Count One (First Amendment claim) and Count Three
(Idaho Whistleblower Act) against the individugfendants in their individual capacity,
and (2) claims for declaratory and progpexinjunctive relief under Counts One through
Three against all defendants.

LITIGATION BACKGROUND

This is a whistleblower case. The teaiptiffs — employees at the Nampa facility
operated by the Idaho Depaent of Juvenile Correctis — claim they suffered
retaliation when they protesteinsafe conditions at thadility. They claim that the
retaliation was designed to suppress thaitguted speech andgwent the public from
finding out about deplorablsonditions at the facility thailaced juvenile inmates in
danger.

Plaintiffs have sued (1) the agen(tlye Idaho Department of Juvenile
Corrections); (2) the agency Director (ShraHarrigfeld); and (3) # Superintendent of
the Nampa facility (Betty Grimm)Their complaint contains seven causes of action: (1)
In Count One, all plaintiffs claim their st Amendment rights were violated; (2) In
Count Two, all plaintiffs claim their rightunder the Idaho Catitsition were violated,;

(3) In Count Three, all platiffs claim their rights under the Idaho Whistleblower Act

were violated; (4) In Count Four, all plaéiifis claim that the diendants intentionally
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inflicted upon them emotional distress; (6)Count Five, plaintiff Ledford alleges
violations of the Family Medical Leave Aand the Americansith Disabilities Act; (6)
In Count Six, plaintiff McKnney alleges violations afie Age Discrimination in
Employment Act; (7) In Count Seven, piaff Penrod alleges violations of the
Uniformed Services Employment and Reemployment Rights Act.

Defendants have moved for summary judgment on all seven claims. The Court
will address each below, after resolving aefents’ general claim&garding the Idaho
Tort Claims Act and the Eleventh Amendment.

ANALYSIS

Idaho Tort Claims Act

Defendants argue that plaintiffs’ failure to comply with thehldl Tort Claims Act
(ITCA) warrants dismissal of their state ttatv claim contained in Count Four for
intentional infliction of emotional distress. The ITCA requiresa asndition precedent
to filing suit against the State and its oféilg, that a notice of tort claim be filed
complying with Idaho Code 88 6-905, 6-908nith v. City of Preston, 586 P.2d 1062,
1065 (Id.Sup.Ct 1978). Plaiffs did send letters on behalf some of the plaintiffs
describing their claims, and argue that ttesstitutes substantieompliance with the
ITCA. Itis undisputed, however, that the @8l of the several letters sent by plaintiffs
was dated June 27, 2012, two dhg$ore this lawsuit was filedSee Exhibit KK (Dkt.

No. 55-32). Even assuminggrguendo, that the contents of thekstters complies with the
content required by the ITCA, the plaintifieed suit before providing the defendants

with the required notice. The Idaho Supre@maurt has held that the ITCA notice is a
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required condition precedent to filing suimith, 586 P.2d at 1065. Because the
plaintiffs failed to satisfy tht condition precedent, theiast tort law chim in Count
Four for intentional infliction of ematnal distress must be dismissed.

This analysis does not affect Cadrnree, the claim under the Idaho
Whistleblower Act. Notice under the ITCAm®t required as a condition precedent to
suit under the ldaho Whistleblower Ac®ee Van v. Portneuf Medical Center, 212 P.3d
982 987 (Id.Sup.Ct. 2009)The dismissal here Ignited to Count Four.

Eleventh Amendment

Defendants argue that all compensattagnage claims against the defendants,
except those against the individuals iaithndividual capacity, are barred by the
Eleventh Amendment. The plaintiffs pegd that the defendants have waived this
defense by waiting too long to raise it.

Under the Eleventh Amendment, “ageiscié the state are immune from private
damage actions or suits for injunaivelief brought in federal courtDittman v.
California, 191 F.3d 1020, 1025 (9thrCi999). An exception undé&ix Parte Young,

209 U.S. 123 (1908), however, allows citizémsue state officelig their official
capacities “for prospective declaratory or injtive relief . . . for their alleged violations
of federal law.” Coal. to Defend Affirmative Action v. Brown, 674 F.3d 1128, 1134 (9th
Cir.2012).

The immunity under the Eleventh Amendment may be waiv#t.v. Blind
Indus. and Servs., 179 F.3d 754, 756 (9th Cir.1999). waiver occurs “when the state’s

conduct during the litigation clearly marsts acceptance of the federal court’s
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jurisdiction or is otherwise incompatible with an agserpf Eleventh Amendment
immunity.” Id. at 759. For example, when a statese to defend on the merits and did
not invoke its Eleventh Ameiment immunity until the openingpy of trial, the Circuit
held that the state had waived its immunitgt. In finding waiver, the Circuit reasoned
that the state “hedged its bet on the trialiscome” and that “[s]utconduct undermines
the integrity of the judicial system . . . stas judicial resourse burdens jurors and
witnesses, and imposes substrcosts upon the litigants.Id. at 756.

In another case, the Ciittound waiver where the statid not invoke immunity
in its summary judgment brief, but raisétater after “listening to [the] court’s
substantive comments on the meatgthe] case . . . .'InreBliemeister, 296 F.3d 858,
862 (9" Cir. 2002). The Circuit found waivéecause the state’s delay in asserting
immunity “was clearly a tactical decisionld.

In the present case, there is no evidenatdbfendants made a tactical decision to
delay invoking immunity as the state didBhemeister, or hedged their bets in a manner
that undermined the irgety of the proceedings as the state ditil. Plaintiffs cite no
authority finding waiver where the defemdsinvoked immunity in their summary
judgment motion, as they did here. Fbitlaese reasons, the Court rejects plaintiffs’
argument that the Eleventh Ameneim immunity ha been waived.

Because the Eleventh Amendment applies,Court will dismiss all monetary
damages claims against thatstagency defendant and the individual defendants sued in
their official capacity. Claims againsttindividual defendants in their individual

capacity are not affectedsee Pena v. Gardner, 976 F.2d 469, 473 (9th Cir.1992). All
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that remains are (1) monetary damage claganst the individual defendants in their
individual capacity, and (2) claims foedaratory and prospective injunctive relief
against all defendants.

First Amendment Claim

In Count One of their Second Amended@xaint, plaintiffs allege a cause of
action for violation of their First Amendmenghts. This claim — brought against state
actors — should have been brought under 420J.81983 but plaintiffs fail to cite that
statute in their Second Amded Complaint. Defendantskabe Court to dismiss the
claim for that failure. Plaiiffs respond that sy will amend their cmplaint to correct
the error, but defendants arguattft is too late in the game.

To state a claim under 8 1983, a complaimist both (1) allege the deprivation of
a right secured by the federal Constitutiors@tutory law, and (2) allege that the
deprivation was committed by a person acting under color of stateAadet'son v.
Warner, 451 F.3d 1063, 1067 (9th Cir.2006)he plaintiffs’ Second Amended
Complaint contains detailedlegations covering bbtof these requirements even though
it fails to cite § 1983. Platiffs allege in some detail th#tte defendants deprived them
of their First Amendment rightsesSecond Amended Complaint (Dkt. No. 24) at p. 21-

23, and committed those acts “under color of lavd’at  86. Given this, the failure to

cite § 1983 is not fatal.

! Defendants point out thdefendant Grimm has retireshd plaintiff Ledford has
recently been fired. These ciiges in the status of the pastiean be addressed at a later
point in the proceedings.
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The defendants also challenge the sufficyeof plaintiffs’ eMdence on their First
Amendment claim. The Court finds it sufecit to withstand scrutiny at this summary
judgment stage, where the Cbdoes not judge credibilitynal must grant all inferences
in favor of the plaintiffs. The @urt will explain itsreasoning below.

Plaintiffs’ First Amendment claim is bad on the principle that “a state may not
abuse its position as employerstifle the First Amendmemights [its employees] would
otherwise enjoy as citizens to commentmatters of public interestDahlia v.

Rodriguez, 735 F.3d 1060, 1066 {Cir. 2013). Moreovetthe public has a strong
interest in hearing from public employeespecially because “[glovernment employees
are often in the best position to know wh#s the agencies favhich they work.” Id.

The law seeks “a balance between the interaisthe [employee], as a citizen, in
commenting upon matters of pubtioncern and the interest of the State, as an employer,
in promoting the efficiencyf the public services it performs through its employees.”
Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968). the classic whistleblower case
“the state has no legitimate interest avering up corruption ahphysical abuse.”

Dahlia, 735 F.3d at 1067. “As an inevitable risaf the Court's jurisprudence and sound
public policy, the First Amendment genllygrotects public employee whistleblowers
from employer retaliation.”1d.

The Circuit has refined the Supreme Coust$ancing test into a five-step inquiry,
asking:

(1) whether the plaintiff spoke on a matter of public concern; (2)

whether the plaintiff spoke as a private citizen or public employee; (3)
whether the plaintiff's protectedspeech was a substantial or
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motivating factor in the adversamployment action; (4) whether the

state had an adequate justfion for treating the employee

differently from other members ofdlgeneral public; and (5) whether

the state would have taken the adecemployment acinh even absent

the protected speech.
Dahlia, 735 F.3d at 1067. Turning to the first gtien, plaintiffs allege that defendants
retaliated against them for speaking outthcorruption, waste, and the danger to
juvenile inmates at the JuveniBorrection Center in Nampda.here are at least questions
of fact over whether these subjeate matters of public concern.

With regard to the secorgliestion, the Circuit hdseld that “the scope and
content of a plaintiff's job responsibilities cand should be found by a trier of fact,”
guided by “ordinary principlesf logic and common sensePosey v. Lake Pend Orelille
School Dist. No. 84, 546 F.3d 1121, 1129 {SCir. 2008). In making this factual
determination, the trier of fact is guided tbys principle: “[l]f a public employee raises
within the department broad concerns almmutuption or systemic abuse, it is unlikely
that such complaintsan reasonably be classified agigewithin the pb duties of an
average public employeeld. at 1075. Moreover, if an employee raises complaints
outside the chain of command, it is more hk#lat the employee is not speaking merely
as a public employee but as a private citiz8ee Freitag v. Ayers, 468 F.3d 528, 545-46
(9th Cir.2006) (holding that the corremtial officer's communications with a state
senator and the inspector general were ptetespeech, but her internal reports were
not).

Here, plaintiff Ledford did not just follow the internal chain of command in

making her complaints about danger to jules, but also contacted the Governor’'s

Memorandum Decision & Order — page 8



office, see Ledford Deposition (Dkt. No. 55-1) at p. 79, and spoke to a State Senafee
Separate Satement (Dkt. No. 53-1) at p. 8. All the plainffs allege that they were
protesting the dangers to juveniles and systemic wastecangbtion at the facility. This
Is enough to at least creassues of fact on thistensely factual issud-reitag, 468 F.3d
at 546 (holding that determining the scapgrofessional duties requires “factual
determinations”).

Turning to the third question, defendantgee that plaintiffs have failed to come
forward with any facts that &y suffered adverse employmentiacs as a result of their
speech. The Court disagrees.

To constitute an adverse employment acttargovernment act of retaliation need
not be severe and it need not be of a certain kind. Nor does it matter whether an act of
retaliation is in the form of the removal @benefit or the imposition of a burden.”
Coszalter v. City of Salem, 320 F.3d 968, 975 {oCir. 2003). After reviewing the case
law, the Circuit inCoszalter held that “[o]ur findings inthese cases were not dependent
on any characterization of the governmentaacts a denial of a valuable governmental
benefit or privilege. [T]he relevant inquiry whether the state had taken action designed
to retaliate against ardhill political expressionld. (internal quotations and citations
omitted). Indeed, a “campaign[ ] of haragsthand humiliation” could be deemed an
adverse employment action even withow& libss of any governmental benefidl.

The defendants focus on the lack of any lafdsenefits. They point to evidence

that plaintiffs all remain eployed by the Nampa facility, kia received merit pay raises,
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and have not been subjectedatty disciplinary action thatffected their job duties or
compensation.

But the plaintiffs have com®rward with evidence thait least creates issues of
fact on whether they were harassed anéatened by defendar®imm and Harrigfeld
in an effort to sppress their speeche., their protests of safety and security risks. Under
Coszalter, that is sufficient to constitute anderse employment action. The Court will
discuss some of ihevidence below.

Plaintiff Ledford alleges that following her protests about dangers to juveniles to
Grimm, she was issued a list of “expectatiahsit were unique to her and prohibited her
from voicing her opinionsSee Separate Satement, supra at p. 9;Ledford Deposition, at
p. 51. The list of “expectations” was prepared by Gringee Freckleton Deposition
(Dkt. No. 55-1) at 72-73. Grimm had been gatimgrinformation on Ledford.See
Separate Satement, supra, at p. 8. Ledford also allegésat she was treated in a hostile
manner that caused her great stresdeuhtb her seeking leave from workee Ledford
Deposition, supra, at p. 83. As a result, she went three months without a payclack.

Plaintiff Gracie Reyna testified to thexsathing, stating that she often had to take
sick leave because she wasstiessed from the hostility skeced for speaking out about
juvenile safety and workplace abus&ese Reyna Deposition (Dkt. No. 55-1) at pp. 119-
121. The stress causes hefdough a lot” and she has lastlot of weight” because she
“really can't eat. I'mstill vomiting food out.” Id. at p.121.

Plaintiff Fordham was critical of Grimmand Harrigfeld and pitested that their

policies and practices compromised the sadety security of staff and the juvenileSsee
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Fordham Deposition (Dkt. No. 55-1) at p. 119, 121-22. He relayed his criticisms to his
supervisor and intended them to be passdd Grimm and Harrigfeld, and saw evidence
that both of them knew of his complaintsl. at p. 120. For example, when he
complained that putting Laura Roters in geof the Observation and Assessment Unit
would compromise the safety of staff and joNes, Grimm threateneid fire him if he

did not support Roterdd. at 113.

Plaintiff Gregston complagad directly to Grimm and Harrigfeld about improper
hiring and promotionsral other practices that were cawgsincreased risks to the safety
and security of staff and juveniles. keas the co-author a@f petition making these
complaints, and Grimm and Harrigfeddiestioned him about the petitioBee Gregston
Deposition (Dkt. No. 55-1) at pp. 57-60. Grimm identified Gregston as “one of the foxes
in my henhouse."See Separate Statement, supra, at p. 14. Gregstowas threatened with
disciplinary action if he continued inshcriticisms of Grimm and Harrigfeldsee
Gregston Deposition, supra, at pp. 120, 135-36.

Plaintiff Penrod discussed his criticiswissafety risks directly with Grimm and
others. See Penrod Deposition (Dkt. No. 55-1) at p. 127-28, 131-33. Penrod was the
first person to sign the protgsttition (referred to above) drafted by plaintiff Gregston.
Within two weeks of signing the petition, tias placed on the graveyard shift and was
told that it was for “disciplinary” reasonsd. at 201. This reason was, according to
Penrod, “unfair” and a “fake thing.I'd. at 202-03. He found the shift change very
difficult. I1d. at p. 201. He was later told thafskkhange was part of a mandatory six-

month cross-training program, ke superintendent of thiacility had never heard of
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such a programld. at 206. Regardless, Penrod waptlen the shift for 14 months, far
longer than the alleged cross-traigiprogram was supposed to lalt. at p. 204.
Grimm resisted moving Penradf the graveyard shiftld. at p. 208.

Each of the other plaintiffs have sinmialegations that wan they complained
about safety and security issues — or impedg@s such as backdating court documents or
ignoring employees’ written complaints aboufiesaissues — they were threatened or
harassed in an effort to suppseheir speech. These allegations at least create issues of
fact that the plaintiffs suffered an adveeseployment action as a result of engaging in
protected speech.

The last two factors to be considered in whether plaintiffs have a First
Amendment claim, as quoted above, @)ewhether the state had an adequate
justification for treating the employek#ferently from other members of the
general public; and (2) whether thiate would have taken the adverse
employment action even absent the protesfebch. These are intensely factual
matters and the briefing of the defendatdss not identify uncontroverted facts
that would allow summarpidgment on these issues.

The defendants argue next that Griranad Harrigfeld canndie liable under
§ 1983 merely because they wstpervisors, and can only bable if there is evidence
that they personally participat@athe retaliation; defendants argue that there is no such
evidence. The defendants get thgal standard right, butrigre allegations — which the
Court must credit at this stage of thegeedings — that Grim and Harrigfeld did

participate in the retaliation.
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Under 8§ 1983, supervisoryfiwials are not liable for actions of subordinates on
any theory of vicarious liability Show v. McDaniel, 681 F.3d 978, 989 (9th Cir. 2012).
“A supervisor may be liable only if ()e or she is personally involved in the
constitutional deprivation, or (2) thereasufficient causal connection between the
supervisor’s wrongful conduct drthe constitutional violation.ld. A supervisor “may
be liable if the supervisor knew of the vititans and failed to act to prevent thenid. at
989 (holding that state official not#fed to summary judgment where he knew of
problem but failed to act to prevent further harm).

Here, there is evidence, discussed abthat, Grimm and Harrigfeld knew of the
harassment and threats and yet took n@actMoreover, theres evidence they
personally participated in the retaliation dnafting special “expectations” for Ledford
and taking other actioagainst those who signed tpetition. There is sufficient
evidence here — as there waSimow — to create issues of fact and preclude summary
judgment on whether Grimm and Harrigfeld merally participated in the retaliation for
purposes of § 1983.

The defendants argue next tkatmm and Harrigfeld are entitled to
gualified immunity because the lawrecerning employees’ First Amendment
rights was not clearly established at tinee Grimm and Harrigfld were allegedly
impinging on those rights. Speciilly, defendants argue that thahlia case that
broadened employeespeech protections was notcaked until 2013, and yet the
conduct of Grimm and Harrigfeld chatiged here occurred between 2010 and

2012. The law at that time was set forthHiuppert v. City of Pittsburg, 574 F.3d
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696 (3" Cir. 2009). It held that a fioe officer whose duties included

investigating corruption codlbe disciplined for the part he filed (within the

chain of command) concerning that inveatign. In other words, the officer was
speaking as a public employee and thgsspeech was not protected. Defendants
argue that they werentitled to rely orHuppert in disciplining the plaintiffs and
should not be held to thegher standard set out dahlia decided in 2013.

The Court disagrees for two main reasoRsst, plaintiff Ledford complained to
the Governor’s office and a State Senatorat®Bpeech was clearly protected by the law
in existence at that timeSee Freitag v. Ayers, 468 F.3d 528, 545-46 (9th Cir.2006)
(holding that the correctional officer’s mmnunications with a state senator and the
inspector general were protected spge Second, the police officer Huppert
investigated corruption — ims own department among otlpaces — as part of his
official duties. None of the plaintiffs hehad a duty to investigate or evaluate the
practices of Grimm and Harrigfeldsee Cloud Affidavit (Dkt No. 34) (and attached job
descriptions). Thus, Grimm and Harrigfeld calihot have reasonably rebldippert as
iImmunizing any harassment of the plaintiffhe Court therefore rejects the defendants
qualified immunity argument.

Idaho Constitutional Claim

In Count Two, plaintiffs allege thatefendants violated their rights under the
Idaho Constitution, and they seek monetary damages along with declaratory and
injunctive relief. The defendants point diaat this Court has previously dismissed

claims for monetary damages under thehlol Constitution, rulingonsistently with
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Idaho’s trial courts that the lack of a Statpiivalent to § 1983 bars such damages.
Hancock v. Idaho Falls, 2006 WL 1207629 (D.ld. May 2006). The ldaho appellate
courts have not issued anyings resolving the issue, atlie Court can find no reason to
reconsider its earlier analysis. Accargly, the Court will gant that portion of
defendants’ motion that seetksdismiss the claims for ametary damages under Count
Two.

Idaho Whistleblower’s Act

In Count Three of theffecond Amended Complaint, plaintiffs allege that
defendants violated the Idaho ProtectioPablic Employees Act (IPPE) by retaliating
against them for complaining about waste armdawions of the law. This Act is known
as the “Ildaho Whistleblower Act.” It wantended to “protect the integrity of
government by providing a legal cause di@cfor public employees who experience
adverse action from their employer as a resutepbrting waste and ™ations of a law,
rule or regulation.”Van v. Portneuf Medical Center, 212 P.3d 982, 987 (Id.Sup.Ct.
2009).

Defendants allege that plaintiffs havéddd to show that any adverse employment
action was taken against them, as requirecmoPPE claim.But the case cited in
support of this argument by defendaitatheway v. Board of Regents, 310 P.3d 315
(Id.Sup.Ct. 2013), uses Nin@ircuit and other federal cas®& guide their decision.
Thus,Coszalter would apply and provide the samesaer here that it provided above —
the plaintiffs have at least raised genusseles of fact on the adverse employment action

guestion.
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Defendants respond that the definitiorfadverse action” in Idaho Code § 6-2103
does not fit with plaintiffs’ allegationsThe Court disagrees. As discussed above,
plaintiffs allege that they we threatened with firing if #y resisted certain management
practices, and the statute says “adverse acti@@ns “to threaten . . . an employee in any
manner that affects the employee’s employment” Thus, the allegations fit the
statutory definition.

Defendants argue that plaintiffs havédd to establish that Grimm and Harrigfeld
knew of their complaints. Bile discussion above demonstrédtes plaintiffs have at
least raised genuine issues of fact regathe knowledge of Grimm and Harrigfeld.

Defendants argue that plaintiffs have not alleged that they were complaining — as
the Act requires — about waste or the wiola of a “law, rule, or regulation adopted
under the laws of this State, a political swiglon of this State or the United States.”

I.C. 8 6-2104(1)(a). The plaintiffs’ speeatncerned violation of #arights of juvenile
inmates, and those rights are protected by laws such as the Civil Rights of
Institutionalized Persons Adhe Prison Rape Elimination Aand the Idaho Juvenile
Corrections Act. At the very least, tluseates a question of fact over whether the
plaintiffs have satisfie@ 6-2104(1)(a).

Finally, defendants argue that the clamhplaintiffs Ledford and Littlefield must
be dismissed because the retaathey describe occurredore than 180 days from the
date this lawsuit was filed. The Act statkat claims must be brought within 180 days

“after the occurrence of the allegedbation . .. .” 1.C. 8 6-2105(1).
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This lawsuit was filed on June 25, 20IPhus, under the limitations period of the
Act, the only actionable retatian is that which occurred on or after December 28, 2011.
Both Ledford and Littlefield allege that the harassment and threats continued after
December 28, 2011. So thadaims survive. But Littlegld and Ledford also make
many allegations concerning retaliation tbeturred prior to December 28, 2011, and
those allegations would appear to be irrefdvaand inadmissible. The briefing did not
detail each retaliation claim that occurred ptmDecember 28, 2011, and so the Court
cannot with any precision make a final demmsstriking specific allegations. Prior to
trial, however, this issue could beken up in a motion in limine.

FMLA & ADA Claims

In Count Five, plaintiff Ledford alleges that the defendants violated the Family
Medical Leave Act (FMLA) and the AmericaiWith Disabilities Act. She argues that
the defendants (1) improperly denied her ratjf@ intermittent leave (2) forced her to
take more leave than was meally necessary; and (3) tredtler in bad faith by keeping
her “from being paid for three months, forgji her to use all of her sick leave, and
nearly crush[ing] her spirit."See Ledford Brief (Dkt. No. 53) at p. 14. Ledford appears to
have used these same factsllege claims under both the FMLA and the ADA. The
Court will review the facts contained in trexord before resoing defendants’ motion
on this issue.

Ledford requested and was granted FMeave in July of @11, for the anxiety
and depression she was expetieg. Later, she requestedarmittent leave that would

allow her to leave worlwhenever she experienced se\amgiety. She explained that she
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wanted intermittent leave to save her dakve, which was runngnout. If she was on
continuous FMLA leave, it woulthrgely be unpaid leave.

Her claim for intermittent leave was denieglcause she could not be allowed to
leave when interacting with juvenile inmateOn September 2011, Ledford submitted
a note from her physician stating that she wasable to return to wk in any capacity
due to external stressaihcan/may occur in th@orkplace surroundings.See Exhibit 14
(Dkt. No. 34-2). The form the physician filled out lesd him to estimate the number of
hours she could work on a pairtae or reduced work schedubnd he drew a zero with a
line through it, indicating that she could notrwa part-time or reduced work schedule.
Id. Based on this physician’s notegdford remained on contious FMLA leave. When
she was medically releasedwork, she was assigned to the dayshift with the same pay
and benefits she was receiving prio taking her FMLA leave.

Ledford’s FMLA and ADA claims focsion the denial of her request for
intermittent leave as being a failure to accommodate her medical disaB##ti edford
Brief (Dkt. No. 53) at p. 14. But her own physiciarastd that she codiinot return to
work “in any capacity.” Andvhen asked to estimate the number of hours Ledford could
work on a part-time or reduced work sdbke, the physician estimated zero hours.
Moreover, Ledford fails to point the Courtaay evidence in thescord that rebuts the
defendants’ reason for denyihgr intermittent leave — thahe could not just abandon
her work with juvenile inmiés whenever she felt stresseadford’s job description
requires that she “[m]aintain consistentlaeliable attendance” because she would be

working with “violent and aggssive juvenile offenders.See Exhibit 1 (Dkt. No. 34-1).
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This record aligns this case withmper v. Providence S. Vincent Medical
Center, 675 F.3d 1233 (9Cir. 2012). There, a nurse with fiboromyalgia requested an
accommodation that would allower more unplanned absentlean allowed by hospital
policy. When her request was denieck fled an ADA claim against the hospital
alleging that it failed to accommodate her resju The district court granted summary
judgment for the hospital aride Circuit affirmed. The Citgt found that the nurse’s job
description required regular attdance, and that the nursdf&rs nothing to rebut [the
hospital’'s] undisputed evidence . . .Id. at 1239.

The same result is warranted in this calsedford has failed to raise any genuine
iIssues of material fact on her claionsder the FMLA and the ADA. Moreover,
Ledford’s complaint that she was not paididgrer FMLA leave is not For that reason,
Count Five must be dismissed.

ADEA Claim

In Count Six, plaintiff M&inney alleges that she w#se victim of a hostile work
environment due to her ag&€he defendant argues persuasivgt the record contains
no support for McKinney’s claim that she sveubjected to the “severe or pervasive”
hostility that is required for an ADEA clainkreitag, 468 F.3d at 539. McKinney does
not cite any evidence in theaord to rebut defendants’gament but merely argues that
her claim should be remanded to the¥Erather than be dismissed.

McKinney cites no authority for heemand suggestionnd the Court’s own
search could find none. The@t agrees with the defendatitsit the record contains no

support for this claim, andvtill be dismissed.
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Military Veteran Claim

In Count Seven, plaintiff Penrodleges that defendants violated the
Uniformed Services Employment and Reemployment Rights Act of 1994
(USERRA), 38 U.S.C. 88 43-4333. However, indiguals cannot bring an
action under the USERRA agat a state entity or state officials in federal court
but must instead bring their action in state coGee Townsend v. University of
Alaska, 543 F.3d 478, 483-84 {Cir. 2008). Thus, Count Seven must be
dismissed.

ORDER

In accordance with the Memorandudecision set forth above,

NOW THEREFORE IT IS HEREBY ORDEED, that the motion for summary
judgment (docket no. 33) is GRANTED IRART AND DENIEDIN PART. Itis
granted to the extent it seeksdismiss Counts Four, Five, Semd Seven. It is further
granted to the extent it seeks to (1) dismissnonetary damage claims against the state
agency defendant and the individual defendau&sl in their offial capacity; and (2)
dismiss the claim for monetadamages against the agemi@fendant and individual
defendants — whether suedlieir official capacity or individual capacity — contained in

Count Two for violation of the Idaho Constitoii. It is denied in all other respects.

% The plaintiffs seek to strike theténe motion for summarjudgment on the
ground that the names of juveniles were ndaoted in some of the defendants’ filings.
The Court has now ordered those filings to &&ed and directed counsel to file redacted
versions. The Court will deny the motion to strike.
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IT IS FURTHER ORDERED, that the remang claims in this case are as
follows: (1) compensatorgamage claims under Count One (First Amendment claim)
and Count Three (Idaho Whistleblower Actpatst the individual defendants in their
individual capacity, and (2) claims for declaratory and prospective injunctive relief under
Counts One through Three against all defendants.

IT IS FURTHER ORDERED, that the riion to strike (docket no. 57) is

DENIED.

DATED: March 6, 2014

;: B. Lynn mn Winmill
ChiefJudge
United States District Court
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