Rodriguez et al v. Independent School District of Boise City, No.1 Doc. 47

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

GUADALUPE RODRIGUEZ and JOSE
LOPEZ, on behalf of themselves and as Case No. 1:12-cv-00390-CWD
legal guardians and parents of C.L., a
minor individual with disabilities, MEMORANDUM DECISION AND
ORDER

Plaintiffs,
V.

INDEPENDENT SCHOOL DISTRICT
OF BOISE CITY NO. 1,

Defendant.

Before the Court are two motions iteld to Plaintiffs’ efforts to discover
additional evidence relevant tioeir appeal of an administrative due process hearing
conducted under the Individls with Disabilities Educain Act (“IDEA”). 20 U.S.C.

8 1400et seqgPlaintiffs, the parents of C.La, 14-year-old student suffering from
significant intellectual impairment, Autismne Anxiety Disorder, hae appealed a June
21, 2012 decision by Hearing Officer Jearaklya (“HO Uranga”). The Hearing Officer’'s
Order found the Independent $ch District of Boise CityNo. 1 (“BSD”) did not violate

the IDEA and denied all reli@équested by C.L.’s Parents. (Dkt. 16-2.) C.L.’s Parents
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appealed that Order to the Court, andlisrch 2013, the Court authorized “limited”
discovery of “additional adence” within tie meaning of the IDEA. (Dkt. 19.)

Discovery proceeded through theisg and summer of 2013. However, by
August, these efforts broke down, leadinghe instant motiondBoth parties have
certified, pursuant to District of Idaho Lodaivil Rule 37.1, that efforts were made to
meet and confer in good faibefore bringing this disputeefore the Court. (Dkt. 26-2;
Dkt. 30-1 at 6.)

BSD’s Motion to Quash Subpoena and Bdrotective Order (Dkt. 26), along
with its Supplement (Dkt. 27), request thia¢ Court quash subpoenas duces tecum
received from C.L.’s Parents by two fornigistrict employees—Mary Osborn-Whitney
and Laura McCosh—nboth of wim worked with C.L. durig 2011. BSD further requests
protective orders to prevent Plaintiffs fino (1) deposing any BSD employees who were
available during the administrative hiegr and (2) accessingufidential personnel
records of BSD employees. (Dkt. 26.)

C.L.’s Parents filed a Motion to Compedquesting productioaf “a variety of
documents.” (Dkt. 30 at 11.) Specifically, thequest records relat¢o (a) training or
discipline of C.L.’s teacher, Kelsie Badgé) documents concerning BSD employee
training, discipline, and use of a “quieiom” at Hillside Junior High School; (c)
disciplinary or training records for BSEmployees related to autism, behavior
management, or the use of seclusion and sit@tzhniques; and (d) data, test protocols,
test results, and behavior lofgs C.L. that were used to prepare reports and summaries

regarding C.L.’s classroom baviors. Some of these records, particularly those
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pertaining to BSD employee training andapline, fall withinthe ambit of BSD'’s
requested protective orders.

For reasons stated below, the Couit deny Parents’ Motion to Compel and
grant BSD’s Motion to Quash Subp@eand For a Protective Order.

BACKGROUND*

C.L. is a 14-year-old student with ftiple disabilities, including Autism. During
the 2010-2011 school year, C.L. attendethsgrade at Garfield Elementary School
within BSD. C.L. received special educatihnoughout elemeary school, subject to an
Individualized Education Program (“IEPUnder the IDEA from kindergarten through
the sixth grade, with the most recent l&&Red December 15, 2010. (Dkt. 1 at 1 16.)

In 2011, following tke completion of sixth grade, IC.was transferred to Hillside
Junior High School withithe Boise School District. C.'s attendance at Hillside
required a one-hour bus ride to scholal. {{ 17.) Plaintiffs’ allege that, shortly after
beginning unior high at Hillsie, C.L. began awing home noticeablgtressed, including
an incident in September 2011 in which.Garrived home wittblood on his arm and
reported that a teacher had pushid and caused him to falld( 11 16, 17.) In October
of 2011, C.L.’s Parents informed BSD initvrg that C.L. was experiencing an extreme
amount of anxiety related to incidents thaturced at school and that he was refusing to
attend school due to his anxietid.(f 19.) C.L.’s Parents then requested an IEP meeting

to address their concerngd.j

! The following facts are taken largelyfn the Court’'s Memorandum Decision and
Order entered March 11, 2013. (Dkt. 19.)
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C.L. did not attend school from Octalded, 2011, until dne of 2012.1¢. 1 20.) In
November of 2011, C.L.’s Parents requestet BSD provide C.L. with homebound
services.Id. 9 21.) The request was rejectdd.)(In December 2011, C.L.’s Parents
submitted a letter to BSD from Dr. Josdfikehl, who recommended C.L. receive
homebound services until BSD dévyged a plan for C.L. teeintegrate into schoolld.
22.) BSD again rejected C.L.’s Pargnequest in February of 2012d)

In December of 2011, C.L.’s Parents recdiamd rejected an FEEproposed by BSD,
which Plaintiffs allege significantly reducé&lL.’s individualdevelopment therapy
services. C.L.’s Parents filed a Due Psxx€omplaint under the IDEA on February 21,
2012, requesting the Hearing Officerfitad that C.L. was entitled to homebound
services.|Id. T 23.) The issues before HO Urangare: (1) whether BSD failed to
provide C.L. with an approjate IEP, addressing his aegy about returning to the
school; (2) whether C.L. was entitled to hdrmend services pending transition back to
the school environment; and) @hether C.L. was entitled to compensatory education to
“make up for lost time” during BSD'’s failumver six months to pwvide C.L. with any
educational servicesSée Pet'rs’ Pre-Hearing Bat 4-5, Dkt. 16-6.)

After a four-day evidentiary hearing areliew of post-hearing briefs, HO Uranga
issued her Findings of Fact, Conclusiondaiv and Order on June 21, 2012. (Dkt. 16-2.)
The hearing officer found in Yar of BSD on every issue and denied Plaintiffs’ requested

relief. Specifically, HO Uranga reachedcktfollowing five conclusions of law:
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1. C.L.’s Parents “failed to establishat BSD has improperly implement[ed]
the Student's existing IEP from thegibening of school September, 2011
through October 14, 2011.Id; at 20-21.)

2. C.L.’s Parents did not “establish tH&ED failed to provide notice of the
October 20, 2011 meeting and failecetacourage parental participation.”
(Id. at 21-22.)

3. BSD did not improperly conduct the @ber 20, 2011 IEP meeting without
the C.L.’s Parents in attendance bessathey were unwilling to attendd(
at 22.)

4, BSD “has not violated the IDEA fusing to provide homebound
services because the Student wasqualified to receive homebound
services.” [d. at 23.)

5. BSD provided an adequate IEP, funoibbehavior assessment, behavior
intervention plan, and pldor reintegration of the student by developing an
IEP—with parental involvement—that wial place C.L. at “a structured
learning center at Les Bois Junldigh School with a phased in, short
reintegration period.”l¢l. at 23-24.)

In response to these findings, C.L.’s@tds filed this administrative appeal in

August 2012. The Complaint alleges HO klga committed legal error by: (a) finding

C.L. “was not suspended or expelled freamool” and was therefore not entitled to
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homebound services on those grodr{@kt. 1 at  36,); (b) sanctioning BSD’s
inadequate efforts to reintege C.L. into the classroortd( at § 37); and (c) upholding
BSD'’s decision to not provideomebound services because C.L. could have returned to
school. (d. at 1 38.) C.L.’s Parents also alleg®ious factual errors in the hearing
officer’s findings related to C.Ls credibility as a witness, ¢éhreasons for his behaviors at
school, whether C.L. perceiddeing sent to a “quiebom” as punishment, and the
reason for his six-month absence from schaddl.dt 11 26-34.) Notap| C.L.’s Parents

do not allege the hearing officer erreddéxcluding evidence or that there were any
procedural irregularitieduring the hearing.

Early in these proceedings, Plaintiffs respigel discovery to the full extent allowed
by Federal Rule of Civil Procedure 26(b)k{D14.) Defendant opposed the request and
argued that discovery in IDEA appealdimited by 20 U.S.C. 8415(i)(2)(C), which
requires the court to base its decision gmegponderance of evidence contained in the
administrative record and dditional evidence at the requedta party.” (Dkt. 15.) The
Court considered these arguments in lighdecisions by the Uted States Court of
Appeals for the Ninth Circuit #t interpret the “additional @ence” provision, and, on
March 11, 2013, issued a Memorandum Bieei and Order (“Matc Order”) defining

the scope of discovery in this case. (Dkt. 19.)

% Title 20, Section 1412(a)(1)(A) of the United States Code requires a State, as a
condition on federal funding underethDEA, to ensure “[a] freepgpropriate public education is
available to all children witldisabilities residing in the Sabetween the ages of 3 and 21,
inclusive, including children ith disabilities who have beeuspended or expelled from
school.”
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The March Order permitted the partiesctmduct “limited” discovery for the
purpose of supplementing the adminis#@record on appeal. (Dkt. 19 at 10.)
Underlying this limited scopef discovery is the mandatesattthe district courts “be
careful not to allow [evidence added to thearel on appeal] to @nge the character of
the hearing from one of review to a trild novo” (Id. at 7, quotingDjai Unified Sch.

Dist. v. Jacksopd F.3d 1467, 1473 (91ir. 1993).) The March Order also set a July 31,
2013 goal for the completion of all discoveryl.], a deadline that later was extended to
September 5, (Dkt. 25), and then suspédrnuknding resolution of the instant motions.
(Dkt. 33.)

Following the March Order, the partieschanged discovery requests in late
March 2013 and exchanged responses inl Agowever, in its April 21 response, BSD
raised seventeen general objections to Paresgsiests, as well @&pecific objections to
each of Parents’ twenty-six requestsgooduction. (Dkt. 30-5 BSD took particular
exception to requests for the contents of certain BSD employees’ personnel files,
specifically, C.L.’s teacher, Kelsie Badgand two paraprofessiolsavho had contact
with C.L. (Id.) C.L.’s Parents responded with #&ée relating their concerns about the
objections, and the parties eventually met ory 8122013, to discuss the dispute. (Dkt.
30-1 at 3.) This meeting led to BSQissclosure of the full names of three
paraprofessionals who worked with C.Marcia Wagner, Laura McCosh, and Mary

Osborn-Whitney? (Id. at 4.) The names of these ividiuals were at least partially

% The instant discovery dispute focusess McCosh and Ms. Osborn-Whitney. At the
hearing on this dispute, neithgarty addressed what, if angformation was sought from Ms.
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disclosed in discovery ategradministrative level—for example, behavior logs in the
administrative record are signed by “Mary” and “Ms. Laura”—but C.L.’s Parents
contend this was not enough informatfonthem to identify and subpoena the
paraprofessionals. (Dkt. 32 at 2.) The pantissussed using a stipulated protective order
to protect information in the personnigé$ from unauthorized disclosure, but that
proposal also failed. (Dkt. 30-1 at 4.)

C.L.’s Parents later attempted to depose Ms. McCosh and Ms. Osborn-Whitney
ahead of the Court’s July 31 discovery deadlitee.qt 5.) After several unsuccessful
attempts to schedule these defass, C.L.’s Parents, in dgrAugust, served subpoenas
duces tecum on both paraprofessiondds) BSD’s Motion to Quash Subpoena and for
Protective Order came shortly thereaftelofwed by Parents’ Motion to Compel. The
Court heard oral argument on both motionsSeptember 6, 2013. (Dkt. 40.)

From the briefing and arguments durithg hearing, it was apparent that a
“chicken and egg” problem was afoot.dther words, C.L.’s Parents could not
determine, absent discloslB&D would not allow, whéer the requested personnel
records contain additional ewdce within the meaning of the IDEA. To address this
concern, the Court ordered BSD to lodgepbkesonnel files of Mrs. Badger, Ms. Osborn-
Whitney, and Ms. McCosh for iamera review. (Dkt. 41The Court has completed its

review of these documents and thatter is now ripe for resolution.

Wagner. In addition, one of eighteen documetiteched to Parent’s Motion to Compel states
Parents determined not to take Mgagner’s deposition. (Dkt. 30-16.)
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DISCUSSION

1. Standards for Discovery ofAdditional Evidence

The March Order discussed in detail theapaeters for discovery in this matter.
The crux of the instant discovery disputevisether the discovery sought by C.L.’s
Parents is within the scope of discovdglineated by the Court’s Order. The March
Order requires that discovery in this casealeulated to leatb a viable motion to
supplement the administrative record. (Dkt. 19 at 11.)

A viable motion to supplement the adhistrative record seskto add “evidence
that is non-cumulative, releng and otherwise admissibl€E’M. v. Pajaro Valley Unif.
Sch. Dist. 652 F.3d 999, 100519 Cir. 2011). Although th determination of what
constitutes “additional evidence” lisft to a trial court’s disetion, the Ninth Circuit has
instructed the district courts “be careful not to allowuch evidence change the
character of the hearing froome of review to a triade novd’ Ojai Unified Sch. Dist. v.
Jackson4 F.3d 1467, 1473 (9@ir. 1993). Further, th®jai court provided the
following examples of relevant, non-cufative, and otherwise admissible evidence:
“gaps in the administrativeanscript owing to mechanictilure, unavailability of a
witness, an improper exclusiof evidence by #administrative agey, and evidence
concerning relevant events occurring fdugent to the administrative hearingd’
(citing Bd. of Educ. of Hendrick Hude Cent. Sch. Dist. v. Row|e468 U.S. 176, 206
(1982)).

All of these examples focum evidence that is e after-acquired or omitted
from the record due to someear in the hearing process. tably absent from the list is
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evidence that was available but—for soreason apart from mechanical problems,
witness unavailability, or improper excluste-not introduced during the due process
hearing. Allowing a party to introduce n@vidence on appeal thiasimply failed to
introduce below would render the administra hearing a nullity and convert this
proceeding into a trial de novimdeed, the Court is mindfthat it “should weigh heavily
the important concerns of not allowingarty to undercut the statutory role of
administrative expertise, the unfairness invdlugone party’s reseimng its best evidence
for trial, the reason the witness did notifgsat the administrative hearing, and the
conservation of judicial resourcesd.

Another critical consideration is whettte discovery is relevant to this
proceeding. Discovery in thisatter is not an opportunifgr free-ranging explorations
of tangential issues. Instead, the discovery soomfst be “relevant to [an] issue properly
before the district court.3.M. v. Bd. of Educ. &flbequerque Pub. S¢h65 F.3d 1232,
1241(10th Cir. 2009). Oynthe assignments of error ragin Parents’ Complaint are
properly before this CourBeed. And, just as allowing the introduction of evidence
known to but withheld by a party at the admirative level wouldullify the hearing and
create a trial de novo, so too would s@gopénting the administrative record with
evidence unconnected ¢orors alleged in th€omplaint. After allthe party making the
appeal assigns error with full knowledgetioé administrative proceedings. For these
reasons, the Court limited discovery and gave the party seeking to compel discovery the
burden of explaining how the matds sought relate to thessignments of error raised in

the Complaint. (Rt. 19 at 11.)
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2. C.L.’s Parents’ Motion to Compel

A party may move to compel discloswkdiscoverable material, including
responses to specific requests for producti@d. R. Civ. P. 37(a). By default,
discoverable material includes “any nonprivildgeatter that is relevant to any party’s
claim or defense.ld. 26(b)(1). But the default scope discovery may be modified by
court order, as is the case heee id As described above,aiCourt’'s March 2013 Order
clearly limited the scope of discovery inghmatter to relevant, noncumulative, and
otherwise admissible evidence that directly pertains to the assignments of error in the
Complaint.

In their Motion to Compel, C.L.’s Parextake issue with BSD’s response to
requests for four categories of materi&@pecifically, C.L.’s Parents request: (a)
“discipline or training records for C.L’s telaer, Kelsie Badger, from August 1, 2009 to
present”; (b) documentation of BSD staff triaig or discipline regarding implementation
of C.L.’s IEP or use of the “quiet room(¢) disciplinary and traiing records for BSD
employees regarding autism, behavior mamnegd, the use of restraints, the use of
seclusion, or the use of other similar techeguand (d) “raw data, test protocols, test
results, behavior logs andhet similar documents regardi©.L.” (Dkt. 30-1 at 8-11.)
BSD obijects to all of these requests onaagigrounds, but primarily argues Parents
have failed to articulate how these mater@lalify as additional evidence under the
IDEA. (Dkt 38.)

With regard to requests (a) through ébove, during the September 6, 2013

hearing on the instant motions, the Casgked Parents’ counsel to identify BSD
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employees whose records were sought. 8asecounsel’s response and the briefing in
this matter, the Court order&SED to lodge for in cameraview “personnel files, for

Ms. Kelsie Badger, Ms. Mary Osborn-Whaty and Ms. Laura McCosh, including any
disciplinary records for thesamployees or former emploge of the Defendant Boise
School District.” (Dkt. 41.) On Septemb®9, 2013, BSD lodged psonnel files for Ms.
Badger, Ms. Osborn-Whitney, aik. McCosh, and the Court has reviewed the all of the
records submitted. (Dkt. 43.) The purposéhaf Court’s in camera review was to
simultaneously allay Parents’ concern that BSD was unilaterally withholding relevant
materials while respecting BSD’s contention ttiet materials sought do not qualify as
additional evidence. To the extent the in camera review uncovered relevant, non-
cumulative, and otherwise admissible ende, C.L.’s Parents would be given the
opportunity to ask the Court to supplent the record witlsuch evidence.

None of the personnel files contain infwation that would qualify as additional
evidence in this case. Inpiaular, there are no records of disciplinary action against
Badger, McCosh, or Osborn-Whitney. Nothgre any mention of use of the “quiet
room,” seclusion, or restraints. Neithet.Cnor his IEP are mentioned in any of the
records. Indeed, these findsgy the Court are consistent with the affidavits of Ms.
Badger, Ms. Osborn-Whitneynd Ms. McCosh, which BSD aithed to its Response to

Parents’ Motion to CompelSgeDkt. 38-2 (Badger); 38-40sborn-Whitney); 38-5
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(McCosh).) Thus, the records BSD could praglucresponse to requests (a) through (c)
above would not provide Parents with relevant additional evidence.

In addition, C.L.’s Parents also request data, test protocols, test results,
behavior logs, and similar documents regagdC.L. Contending they have had access to
only summaries and reports prepared bpESnployees, C.L.'s Parents argue it is
“impossible for Plaintiffs or this Court twonsider whether those summaries and reports
fairly reflect C.L.’s needs.” (Dkt. 30-at 10.) Further, C.L.’s Parents allege this
information is relevant to “the scope of C.L.’s needs, whether appropriate evaluations
were conducted, and whether BSD took appate steps to address those needid.’at
9-10.)

BSD counters, arguing C.L.’s Parents ao¢ entitled to copies of raw data and
test protocols. Moreover, BSD notes thateP#s are already in possession of the test
results and behavior logs. Indeed, the exligt for the due process hearing shows that
both sides introduced numerous behavior gd reports. (Dkt. 16-43.) And, although
HO Uranga denied Parents’ motion to conelduction of additional records, including
data and test protocols, (Dkt. 16-12 at)2tBe Complaint does not allege this ruling was
in error. Rather, C.L.’s Parents first argubdse materials were improperly excluded in
the context of this discovery dispute.

C.L.’s Parents have not demstrated how raw data, tgsbtocols, test results, or

behavior logs qualify as additional egitce. HO Uranga admitteand considered a

* This finding relates t®laintiff's Request foProduction 8, 16, 17, 18, 22, 23, and 24.
(Dkt. 30-4 at 10-12).
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substantial amount of such evigerduring the due process hearifkp the extent C.L.’s
Parents believe BSD did not fully disclosé&. G educational records, they have not
persuasively shown HO Uranga improgerkcluded any evidence. Nor did C.L.’s
Parents show they articulated on the red¢bedneed for such &ence to HO Uranga
such that the Court could assign legal ernrmstead, Parents only vaguely describe the
evidence sought and only briefly addresseisvance by broadly paraphrasing every
legal error alleged in the Complaint. (Dkt. 30-1 at 9-10.) General labels and speculative
conclusions do not satisfy feats’ burden to articulate how the evidence sought is
relevant to issues properly before the Court.

Relevance aside, C.L.’s Parents havetified no purpose fothis evidence other
than to retrospectively rehash or counter summariesegats in the administrative
record. Evidence offerddr this purpose is nadditional evidencesee Ojai4 F.3d at
1473.C.L.’s Parents do not seek to compealdquction of new testsr data developed
after the due process hearing. Rather, Pasggarently seek theseaterials to relitigate
the issue of whether the summaries and repamsidered by HO Uranga “fairly reflect
C.L.’s needs.” (Dkt. 30-&t 10.) In this sense, the dapaotocols, logs, and results
underlying the summaries and reports in evidence are cumulative of testimony and

exhibits already in the administrative record.

® In particular, C.L.’s Parents presented two exhibits containingttagsletail C.L.’s
behaviors from Augus24 through October 14Eks.103 & 105, Dkt. 16.) It is unclear from
Parents’ briefs whether thegmtend additional relevant logsisxand are for some reason being
withheld.
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After all, raw data, test protocolgjdtest results can only be interpreted by
professionals. At the due pess hearing, both sides afe extensive expert testimony
and exhibits regarding theperts and summaries, C.L.'sads, and BSD'’s efforts to
meet those needsSé€eDkt. 16-2 at 3-19.) Again, Pents do not allege HO Uranga’s
denial of administrative motion to comp®kcluded their experts from challenging how
BSD’s professionals assessed C.L.'s needsiddting disclosure of raw data underlying
the existing testimony and exhibits invitesra®/o review by other professionals or
experts when it is well established that “ans of the school systems... cannot be judged
exclusively in hindsight.Adams v. State of Oregoi®5 F.3d 1141, 1149 (9th Cir.

1999). Accordingly, the Courtsd will not compel disclosuref the materials sought by
request (d) above.
3. BSD’s Motion to Quash and For Protective Order

BSD, pursuant to Rule 45(d), seeks tosfusubpoenas C.L.’s Parents served on
Mary Osborn-Whitney and Laura McCosh. (Dkt. P&t. 27.) Invoking Rule 26(c), BSD
also moves for protective orders to prev@rit.’s Parents from (1) accessing confidential
personnel records of BSD employees &j)ddeposing BSD employees who were
available during the administrative hearing.)

The Court must quash or modify a sabpa that “requires disclosure of...
protected matter, if no exception or waivephbes.” Fed. R. Civ. P. 45(d)(3)(A)(iii). For

the purposes of this caseetterm “protected matter” eudes material that does not

® Request (d) above corresponds to Pa&dequest for Production 11. (Dkt. 3G#10-
12).
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gualify as additional evidenaeithin the meaning of the IBA, as detailed in the March
Order. Thus, the Court must quash a sepathat does not seek relevant, non-
cumulative, and otherwesadmissible evidence.

As noted above, the Court’s in camereiea/ revealed nothing in the personnel
records of Ms. McCosh and M@sborn-Whitney relevant 16.L.’s Parent’s claims. BSD
provided affidavits of both paraprofessiontiat buttress this cohgsion. The affidavits
directly contradict Parents’ assertedgrds for deposing Ms. McCosh and Ms. Osborn-
Whitney—specifically, that theworked with C.L. and codlspeak to his inappropriate
treatment at Hillside Juniddigh School. (Dkt38-4 (Osborn-Whitay); Dkt. 38-5
(McCosh).J Contrary to Parents’ assertioratlihese paraprofessionals could know
whether C.L. was mistreated by BSD personfigkt. 32 at 4), both deny knowledge of
any mistreatment, and their personnel rectedd credence to their affidavits. Moreover,
C.L.’s teacher, Kelsie Badger, testifiedexigth about C.L.’s treatment during the due
process hearing, (Dkt. 16-44 at 10-111), aathing in the paraprofessionals’ files or
affidavits contradicts that$émony. The Court will quastine subpoenas seed on Ms.
McCosh and Ms. Osborn-Whitney because their depositions will not produce additional
evidence.

For good cause shown, the Court mesuie a protective order that forbids the
disclosure or discovery of certain mattersrmaterials. Fed. R. Civ. P. 26(c)(1). BSD has

shown good cause witlespect to the personnel recoreéséuse, as discussed above, the

" The Court considers these affidavits oftythe limited purpose of corroborating the
records provided for in camera review. The Gaull not consider the affidavits as additional
evidence.
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records do not qualify as atidnal evidence. There is algmod cause for a protective
order relating to School District employees who were available to testify at the due
process hearing.

The Court finds the paraprofessionals wwarked with C.L. at Hillside Junior
High School were available to testify dugithe due process heay. C.L.'s Parents
received and offered into evidence behawgslthat included the first names of Marcia
Wagner, Mary Osborn-Whigy, and Laura McCoshEks.103 & 105, Dkt. 16.) The logs
demonstrate these paraprofessionals knewtaB.L.’s behaviors and treatment at
Hillside and should at least hapeompted inquiry into thparaprofessionals’ full names.
Parents’ argument that BSD svhiding the paraprofessionaldentities defies logic and
common sense, especially considering thebm®r logs and the close contact between
parties in the period leading up to theequocess hearing. What C.L.’s Parents
characterize as intentional obstruction by B8, Court views as a lack of follow-up by
Parents. A letter, phone call, or question mgione of the many meetings between the
parties (or during the due process hearingfjtsauld have resolved this issue. But,
despite ample opportunity and clear notice, C.L.’s Parents failed to act on the information
in their possessiofiHence, there is good cseifor a protective order.

Further, the Court’s review of the Ms. McCosh’s and Ms. Osborn-Whitney’s

personnel records supports this decision. Bv€nL.’s Parents had no prior knowledge

8 parents’ counsel was present at manheflEP team meetings and otherwise heavily
involved in the negotiations between ParentsB8D. (Dkt. 16-2 at 11-14.) So this is not a
situation where an unrepresented party faigbgnize the significance ef/idence and develop
the administrative record.
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of these paraprofessionals’ identities, thei€as convinced their depositions would not
lead to discovery of additional evidence.

With regard to Marcia Wagner or anther BSD employee, Parents’ conduct in
this proceeding provides good causedqrotective order. The issue of which BSD
employees or personnel files might contaidiadnal evidence is squarely presented in
this discovery dispute, and C.L.’s Paremése consistently focused on Ms. Badger, Ms.
McCosh, and Ms. Osborn-Whag. Although C.L.’s Parestapparently intended to
depose Ms. Wagner, they later decidettogroceed. (Dkt. 30-16.) No other BSD
employees have been mentiomedhe context of this discowedispute. Therefore, the
Court will prohibit (a) C.L.’s Parents froaeposing any BSD employee available during
the administrative hearing and (b) discovefyvhat otherwise are maintained as
confidential personnel records of BSD employees.

CONCLUSION

C.L’s Parents have not showhe discovery they seek tcompel would lead to a
viable motion to supplement the recordtekfthe Court’s in camera review of
employment records for School District pareel who worked with @.., it is clear that
these materials are not relevant to the assegts of error in this appeal. In addition,
C.L.’s Parents have not carridteir burden with regard towadata, test protocols, test
results, or additional behavior logs. The admmaiste record is replete with references to
such materials, and Parents have not pengelgisargued that sirfar relevant evidence
was improperly excluded, after-acquiredptinerwise unavailable to them during the due
process hearing. Likewise, the Court witbhibit depositions oBSD employees who
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were available, with a modicum of follow-uat the hearing—nainly because Parents
did not offer their testimony b@w, but also because their testimony here would not be
relevant, noncumulative, andhetrwise admissible. In short, Parents’ requests exceed the
limited scope of discovery in this matter.
ORDER

NOW THEREFORE IT IS HEREBY ORDERED:

1) Defendant’s Motion to Quash Subpoemal for Protective Order (Dkt. 26)
and its Supplement (Dkt. 27) aBRANTED.

2) Plaintiff's Motion to Compel (Dkt. 30) iBENIED.

3) The deadline for motions wupplement the record ovember 8, 2013

4) Responses to any new motion to suppat the record shall be due on or

beforeNovember 22, 2013No replies will be allowed.

\0\ Dated: October 28, 2013

,/ Honorable Candy W. Dale
Unlted States Magistrate Judge
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