Stover v. Corrections Corporation of America et al

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

JESSIKA ELLEN STOVER, aka
JESSIE E. STOVER,

Plaintiff,
V.

CORRECTIONS CORPORATION OF
AMERICA; IDAHO CORRECTIONAL
CENTER; MICHAEL KERR,;
TIMOTHY WENGLER; CORIZON,
LLC, f/lk/a CORIZON, INC.; RYAN
ALLEN; SHANNON MAGON; SHELL
WAMBLE-FISHER; JEFF KIRKMAN;
WALTER ROMREILL; RONA
SEIGERT; and JOSEPH CARDONA,

Defendants.

Case No. 1:12-cv-00393-EJL

MEMORANDUM DECISION AND
ORDER

Plaintiff, a prisoner in the custody thfe Idaho Department of Correction

(“IDOC™), is proceeding pro sm this civil rights action. At all times relevant to

Plaintiff's claims, Plaintiff was incarcerateither at the Idaho Correctional Center (from

MEMORANDUM DECISION AND ORDER -1

Doc. 147

Dockets.Justia.com


http://dockets.justia.com/docket/idaho/iddce/1:2012cv00393/30241/
http://docs.justia.com/cases/federal/district-courts/idaho/iddce/1:2012cv00393/30241/147/
http://dockets.justia.com/

July 21, 2009, to Decemb2®, 2010), or the Idaho S&a€Correctional Institution (from
December 30, 2010, the present).

Now pending before the Court are threetions for summary judgment filed by
(1) Defendants Idaho Correctional Center, Caroms Corporation oAmerica, Michael
Kerr, Timothy Wengler, and Jgsie Cardona (collectively, &h“CCA Defendants”) (Dkt.
123); (2) Defendant Corizon, LLC (“Corimd) (Dkt. 124); and (3) Defendants Ryan
Allen, Shannon Magon, Shell Wamblediés, Jeff Kirkman, Walter Romreill, Rona
Siegert, and Joseph Cardbieollectively, the “lDOC Defendants”) (Dkt. 126). Also
pending is the IDOC Defendantgfotion to Strike. (Dkt. 143.)

Having fully reviewed theecord, the Court finds that the facts and legal
arguments are adequately presented in théskarel record and that oral argument is
unnecessanseeD. Idaho Loc. Civ. R7.1. Accordingly, the Qart enters the following
Order (1) granting in part and denyingpart the CCA Defendants’ Motion for Summary
Judgment, (2) granting infuCorizon’s Motion for Summary Judgment, and (3) granting
in part and denying in part the IDQiefendants’ Motion for Summary Judgment.

All claims against Defendis Corizon, Allen, Magon, Romreill, Siegert, and
Cardona will be dismissed with prejudides set forth below, upon entry of this

Memorandum Decision and Ogiéhe only claims remaining in this action will be (1)

! Defendant Cardona was employed by CCA &tealth Services Administrator at ICC

until July 31, 2010, and is now employed by th®LC. (Cardona Aff., Dk 123-6, 1 2.) Counsel
for the CCA Defendants and counsel for the IDD€&fendants both state that they represent
Defendant Cardona. (Dkt. 123 & 126.) All claimsaagt Defendant Cardona involve Plaintiff's
medical treatment while incarcerated at ICC or ISCI.
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Plaintiff's Eighth Amendment failure-to-prett claims against Dendants ICC, CCA,
Kerr, and Wengler; and (2) Plaintiff's RLUIP&aims for injunctive relief, with respect
to Plaintiff's desire to participate inraligious sweating ceremony, against Defendants
Kirkman and Wamble-Fisher.
INTRODUCTION

Plaintiff is a Native American male-female transgender prisoner. She has been
diagnosed with Genderédtity Disorder (“GID”)? Although Plaintiff receives female
hormone therapy and has deyed feminine characteristics such as breasts, she is
incarcerated in a men’s prison because simaires anatomically male—she has not had
sex reassignment surgery. Plaintiff is ineaeded at Idaho State Correctional Institution
(“ISCI"), though some of her current clairasose while she was incarcerated at a prison
then-known as Idaho Correctional Center (“ICC”), which was formerly operated by
CCA, a private prison companynder contract with the IDOE.

Plaintiff brings claims under 42 U.S.&81983, the civil rights statute, as well as
the Religious Land Use and InstitutionalizPersons Act (“RUIPA”), 42 U.S.C.

8§ 2000ccet seq She sues various individual prisaifi@als as well as CCA and ICC. She

2 The Court refers to Plaintiff with femimé pronouns because she self-identifies as a

female.

3 Idaho Correctional Center is now knoas Idaho State Correctional Center and is

operated by the IDOC.
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also sues Corizon, the private entity pding medical care to Idaho inmates under
contract with the IDOC.

In its Initial Review Order, the Cour¢viewed Plaintiff's Amended Complaint
pursuant to 28 U.S.C. 88 1915 and 1914 allowed Plaintiff to proceed on the
following four groups of claims anst the following Defendants:

(1) EighthAmendmenfailure-to-protectlaims against Defendants ICC, CCA,

Kerr, and Wengler with respect to Riaif being sexually assaulted by
other inmates in the summer and fall of 2010;

(2) Eighth Amendment sexual abuselaexual harassment claims against
Defendants Allen and Magon with respezan incident where Defendant
Allen ordered Plaintiff to showim and Magon her breasts;

(3) Eighth Amendment medical treatmetaims against Defendants Corizon,
Cardona, and Siegert with respect taiftiff's alleged need for specific,
medically necessary bras and underwear; and

(4)  First Amendment and RLUIPAaims against Defendants Romreill,
Kirkman, and Wamble-Fisher with respéatPlaintiff's desire to perform a
smudging ritual and to use the sweat lodge at ISCI.

(Initial Review Order, Dkt. 16.)

4 At the time of the events giving rise ta@itiff's claims, Corizordid not provide medical
treatment to inmates at ICC. Rather, CCA wesponsible for providing medical care to inmates
at that prison. Therefore, whiRaintiff was incarcerated 8C, her medical treatment was
provided by CCA; while she was incarceragedSCl, it was pvided by Corizon.
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THE IDOC DEFENDANTS’ MOTION TO STRIKE

The IDOC Defendants move to strike soofidlaintiff's evidentiary submissions
as inadmissible. In the summary judgment context, a motion to strike is unnecessary, but
not necessarily improper. Fed. R. Civ. P(&@) (“A party may object that the material
cited to support or dispute acfacannot be presented iricam that would be admissible
in evidence.”); Advisory Cmte. Notes, B Amendments to ReI56 (“The [Rule
56(c)(2)] objection functions much as aneatijon at trial, adjusd for the pretrial
setting. The burden is on the proponerghiiow that the matexi is admissible as
presented or to explain the adniés form that is anticipated.here is no need to make a
separate motion to strike(emphasis added)).

The IDOC Defendants ask the Court to strikégr alia, the affidavits of all
witnesses whom Plaintiff did not identify irer initial disclosures, her supplemental
disclosures, or her responses to Defendalissovery requests. Rule 37(c) prohibits a
party from using undisclosed information “tgogly evidenceon a motion, at a hearing,
or at a trial, unless the failure wasbstantially justified or is harmless.”

Plaintiff has submitted affidavits frothe following individwals: Adree Edmo,
Erinn Wright, Amber Renee Bne, David Paul-Whitestoridochstetler, Kyle Merrill,
David Thieme, and Jeremy Meyer. Plaintities not dispute that she did not initially
disclose the identities of these individualsr did she supplement her disclosures to
identify them. Plaintiff has not attemptedjtstify her failure to disclose this

information, or to establish that the failure to disclose haamless. Therefore, the Court
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will grant in part the IDOC Defendants’ Moh and will strike thaffidavits of these
individuals. The Motion will belenied in all other respects.

THE CCA DEFENDAN TS’ OBJECTION
TO PLAINTIFF'S OPPOSITION MATERIALS

In its Reply in Support of its Motiofor Summary Judgment, the CCA Defendants
ask the Court to disregard Plaintifbgposition materials in their entiretyeefFed. R.
Civ. P. 56(c)(2). The Court shall address eafcthe CCA Defendantarguments in turn.

First, the CCA Defendants imply thatiitiff’'s opposition brié does not comply
with the Court’s page limitations. (Dkt. 145 3.) Memoranda in support of or in
opposition to a motiofor summary judgment may, in geak be no longer than 20
pages. (Dkt. 125; D. Idaho Lo€iv. R. 7.1.) However, the Court allowed Plaintiff to file
a consolidated responsethe three pending motions feummary judgment and stated
that any such consolidated pesise must be no longer théd pages(Dkt. 133 at 2.)
Plaintiff's 59-page brief obwusly complies with that limitation. The CCA Defendants’
argument on thisssue is meritless.

Second, the CCA Defendants state thafdiné of Plaintiff's opposition brief is
too small. Although the CCA Defieants are correct in this regard—the font in Plaintiff's
brief is clearly smaller than the minimum 12-point fasgdlLoc. Civ. R. 5.2)—the Court
will excuse Plaintiff’'s non-compliance onistone occasion arfths considered her
opposition brief.

Third, the CCA Defendants correctly poobut that the “bankers box full of

unorganized, unlabeled, oftelouble-sided, miscellaneodscuments,” which Plaintiff
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submitted in opposition to Dafdants’ motions, does not consistently “direct [the
Court’s] attention to specific triable factsSo. Ca. Gas Co. v. City of Santa AB36

F.3d 885, 889 (9th Ci2003). Instead, Plaintiff simplsubmitted hundreds of pages of
documents without making att@mpt to assembleem in an organized way, other than
numbering various exhibits. Bagse Plaintiff is a pro déigant, the Court will not
disregard her materials in their entirety, bas considered these taaals to the extent
that Plaintiff has clearly identified them in her opposition béefeFed. R. Civ. P.
56(c)(3) (stating that when deciding atioa for summary judgment, the Court “need
consider only the cited materials”).

Finally, the CCA Defendants argue tmaany of the documents submitted by
Plaintiff have not been prodgrauthenticated. Hoever, the materials considered by the
court at summary judgment need onlydagable of being present@ua form that would
be admissible in evidence. Fed. R. Civ58(c)(2). Therefore, the Court assumes that
Plaintiff could lay the proper foundation foer evidence and could authenticate any of
her submitted documents at triBefendants may, of coursehallenge the admissibility
of any of Plaintiff's evidence at triafeeAdvisory Cmte. Note2010 Amendments to
Fed. R. Civ. P. 56.

DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT

This Memorandum Decision and Ordecludes facts that are undisputed and

material to the resolution ofehissues in this case. Where material facts are in dispute,

the Court has included Plaifits version of facts, insofaas that version is not
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contradicted by clear docuntary evidence irthe recordSee Scott v. Harrj$50 U.S.
372, 380 (2007) (“When opposing partiek two different storis, one of which is
blatantly contradicted by thecord, so that no reasonable jury could believe it, a court
should not adopt thatersion of the facts for purposekruling on a motion for summary
judgment.”)

1. Summary Judgment Standard of Law

Summary judgment is appropriate wheigagty can show that, as to any claim or
defense, “there is no genuine dispute aswforaaterial fact and ghmovant is entitled to
judgment as a matter of law.” Fed. R. G#.56(a). One of the principal purposes of the
summary judgment rule “is to isolate andmbse of factually unsupported claims or
defenses.Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)is not “a disfavored
procedural shortcut,” but is instead the fymipal tool[] by whichfactually insufficient
claims or defenses [can] be isolated arel/pnted from going to trial with the attendant
unwarranted consumption ofiplic and private resourcedd. at 327.

“[T]he mere existence dfomealleged factual dispute between the parties will not
defeat an otherwise properly supiear motion for summarjdgment . . . ’Anderson v.
Liberty Lobby, Inc 477 U.S. 242, 247-48 (198@&Rather, there must be genuine
dispute as to anmaterialfact in order for a case to survive summary judgment. Material
facts are those “that might affect the outcome of the dditdt 248. “Disputes over
irrelevant or unnecessary facts will qpyeclude a grant gfummary judgment.T.W.

Elec. Serv., Inc. v. Pac. Elec. Contractors As800 F.2d 626, 63(®th Cir. 1987).
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The moving party is entitled to summauglgment if that party shows that each
material fact cannot be disputed. To shouat the material facts are not in dispute, a
party may cite to particular parts of materialshe record, or shothat the adverse party
is unable to produce admissildeidence to suppothe fact. Fed. R. Civ. P. 56(c)(1)(A)
& (B). The Court must consider “the cited materials,” but it may also consider “other
materials in the record.” Fed. R. Civ.38(c)(3). The Court is “not required to comb
through the record to find some reasomeny a motion for summary judgment.”
Carmen v. San Francisco Unified Sch. Di&87 F.3d 1026, 1029 (9th Cir. 2001)
(internal quotation marks omitted). Instead,noted previouslyhe “party opposing
summary judgment must direct [the Court’s] attention to specific triable f&usCa.
Gas Co, 336 F.3d at 889.

If the moving party meets its initial r@snsibility, then the baen shifts to the
opposing party to establish tregenuine dispute as to amyaterial fact actually does
exist.Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574586 (1986). The
existence of a scintilla of @ence in support of theon-moving party’s position is
insufficient. Rather, “there nst1be evidence on which [piry could reasonably find for
the [non-moving party]. Anderson477 U.S. at 252.

Material used to support or dispute a factst be “presented a form that would
be admissible in evidence.” Feld. Civ. P. 56(c)(2). AffidaNs or declarations submitted
in support of or impposition to a motion “must be o@on personal kmdedge, set out

facts that would be admissihle evidence, and show thiie affiant or declarant is
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competent to testify on the matters statedd.Fe Civ. P. 56(c)(4). If a party “fails to
properly support an assertion of fact or fadgproperly address ather party’s assertion
of fact,” the Court may consider that factte undisputed. Fed. R. Civ. P. 56(e)(2). The
Court may grant summary judgment for theving party “if the motion and supporting
materials—including the factonsidered undisputed—shdlaat the movant is entitled
to it.” Fed. R. Civ. P. 56(e)(3).

The Court does not determine the credibiityaffiants or weigh the evidence set
forth by the non-moving party. Althoughl eeasonable inferences which can be drawn
from the evidence must be dmawn the light most favorable to the non-moving party,
T.W. Elec. Serv., Inc809 F.2d at 630-31, the Courtnist required to adopt unreasonable
inferences from ciiemstantial evidencéyicLaughlin v. Liy 849 F.2d 12051208 (9th
Cir. 1988).

2. Standard of Law for Section 1983 Claims

Plaintiff brings claims under 42 U.S.C1883, the civil rights statute. To succeed
on a claim under § 1983, a plafhimust establish a violation of rights protected by the
Constitution or created by fedésdatute proximately caused by the conduct of a person
acting under color of state la@rumpton v. Gate®947 F.2d 1418, 142®th Cir. 1991).
Prison officials are generally not liable fomdages in their individual capacities under
8 1983 unless they persongtigrticipated in the allegleconstitutional violationsTaylor

v. List 880 F.2d 1040, 104®th Cir. 1989)see also Ashcroft v. Ighd56 U.S. 662, 677
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(2009)(“[E]ach Government official, his or her title notwithstandirggonly liable for
his or her own misconduct.”).

An individual defendant “may be heldlii@ as a supervisor under § 1983 ‘if there
exists either (1) his or her personal involvement in the constitutional deprivation, or (2) a
sufficient causal connection between the supervisor’'s wrongful conduct and the
constitutional violation.”Starr v. Baca652 F.3d 1202, 1207 9 Cir. 2011) (quoting
Hansen v. Black885 F.2d 642, 646 {8 Cir. 1989)). This causal connection “can be
established by setting in motion a serieadst by others, or ynowingly refusing to
terminate a series of acts bthers, which the supervisknew or reasonably should have
known would cause others tdliot a constitutional injury.d. at 1207-08 (internal
guotation marks, citatiomnd alterations omitted).

To prevail on her § 1983 claims agsti ICC, CCA, and Gwon as entities,

Plaintiff must meet the test articulatedvitonell v. Department of Social Servicd86
U.S. 658, 690-94 (19783ee Tsao v. Desert Palace, 898 F.3d 11281139 (9th Cir.
2012) (applyingMonellto private entities). Undavionell, the requisite elements of a §
1983 claim against a municilgg or private entity perfornmg a state function are the
following: (1) the plaintiff wa deprived of a constitutional right; (2) the municipality or
entity had a policy or custom; (3) thelipg or custom amounted to deliberate
indifference to plaintiff's constitutionalght; and (4) the policy or custom was the
moving force behind theonstitutional violationMabe v. San Bernardino Cnty2.37

F.3d 1101, 1110-1(th Cir. 2001).
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An unwritten policy or custom must Be “persistent and widespread” that it
constitutes a “permanent and well settled” practitenell, 436 U.S. at 691 (quoting
Adickes v. S.H. Kress & C&98 U.S. 144, 167-168 (19)). “Liability for improper
custom may not be predicated on isolatedpmradic incidentst must be founded upon
practices of sufficient duratm frequency and consistency that the conduct has become a
traditional method of carrying out policyTrevino v. Gates99 F.3d 911, 918 (9th Cir.
1996). Further, a municipality or private entity performing a state function “may be held
liable under § 1983 when the individwaiho committed the consttional tort was an
official with final policy-making authority osuch an official rafied a subordinate’s
unconstitutional decision or t@n and the basis for itClouthier v. County of Contra
Costg 591 F.3d 1232,250 (9th Cir. 2010).

3. Plaintiff's Eighth Amendment Claims

The Eighth Amendment tilne United States Constiton protects prisoners
against cruel and unusual punishmentst&te a claim under the Eighth Amendment,
Plaintiff must show that she is (or s)dincarcerated undeonditions posing a
substantial risk of serious harm,” or thaestas been deprived of “the minimal civilized
measure of life’s necessities” as a result of Defendants’ ackansier v. Brennan511
U.S. 825, 834 (1994) (internal quotationrkgaomitted). An Eighth Amendment claim
requires a plaintiff to satisfy “both an objective standard—that the deprivation was
serious enough to constituteuel and unusual mishment—and a subjective standard—

deliberate indifference 3now v. McDanigl681 F.3d 978, 985 (9th Cir. 2012).

MEMORANDUM DECISION AND ORDER - 12



“[Dleliberate indifference entails sometigi more than mere gkgence, [but] is
satisfied by something less thacts or omissions for the vepyrpose of causing harm or
with knowledge that harm will resultltl. at 835. To exhibit deliberate indifference, a
defendant “must both be aware of facts frehich the inference could be drawn that a
substantial risk of serious harm existed he must also draw the inferendd.”at 837. If
a [prison official] should havbeen aware of the risk, bwts not, then the [official] has
not violated the Eighth Amendmemip matter how severe the risksibson 290 F.3d at
1188 (citation omitted). Howevéiwhether a prison officiahad the requisite knowledge
of a substantial risk is a gsieon of fact subject to dewnstration in the usual ways,
including inference from circumesttial evidence, . . . and actinder may conclude that
a prison official knew of a substial risk from the very fadhat the risk was obvious.”
Farmer, 511 U.S. at 84%ee alsd.olli v. County of Orange351 F.3d 410, 421 (9th Cir.
2003) (deliberate indifferende medical needs may be showy circumstantial evidence
when the facts are sugfent to demonstrate that defendant actually knew of a risk of
harm).

A. Defendants ICC, CCA, Kerr, and Wgler Are Not Entitled to Summary
Judgment on Plaintiff’'sFailure-to-Protect Claims

I. FactuaBackground

Plaintiff claims that Defendants failéadl protect her against attacks from other
inmates. At all times relevatu the claims at issue heRaintiff was a participant in

ICC’s Sexual Offender Treatment Progrédi®OTP”). The SOTP was “designed to
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provide appropriate cognitive behavioral treanti for sex offenders. (Decl. of John
Sevy, Dkt. 123-8, at 1 5.)

All of the SOTP participants, includingdtiff and the inmates who attacked her,
were housed together on the same BePod, in the West Wing of ICAd( at  12.) R-
Pod was “an open dormitoryitlv 59 beds, similar to general population” except that
there were more propertgstrictions in R-Podld. at { 12-13.) This housing
arrangement “allowed the inmates privand confidentiality whe working on their
Individual Treatment Plans and to disctreatment concepts eply with other tier
inmates.” (d. at § 12.) In order for an inmatepgarticipate in the SOTP, they must be
housed in R-Pod.

Plaintiff was sexually assaulted by atlimates—each of whom was designated
as a member of the Security Threat Gr§t5TG”) at ICC—on four occasions in the
summer and fall of 2010. (PI. Consol. Merab32; CCA Memo. in Support, Dkt. 123-1,
at 13.) At some point between August and/&lober of that year, Plaintiff wrote an
“anonymous letter” to then-Warden WenglerisTletter “detailed the specific names and
activities of STG members,” but Plaintiff conesdhat she “made [the letter] sound like
someone else wrote it” because she visdathat the gang members might find out
about the letter. (Pl. Consol. Memo. at 32.) The letter is nobpére record in this case,

but Plaintiff described it imer deposition as follows:
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What was the content of this letter, if you recall?
The content of the lettgrave some information about
[STG] gang activities, abotihe assaults that were
going on and stuff, ahabout extortion.

Q. Did you identify anyone by name?
| identified all of the pergtrators, the gang members,
by as much information as | could give, their names. . .
So your name is non [the letter]; correct?
Correct.

Q. And you explained, gendisg to the warden, Warden
Wengler, that there were tigs going on, on the tier;

correct?

A. Yes. | explained there wesdl kinds of stuff going on
there.

Q. You talked about dartion in the letter?

Extortion. Assaults, #y were assaulting other

inmates. There was another inmate. . . who was
assaulted, sexually assaulted by [a gang member], the
week after | was or around the same time.

Did you include tat in your letter?

In what letter?

Your letter to Wengler?

About [that other inmate]?

o » 0 » 0

About that other assault? Or was this more of a general
letter.
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A. No. | did a general letter. Because some of the staff
over there would often takbe kites—I witnessed this
myself—and go tell these gg members that inmates
were writing kites on them. So | made it . . . general to
make it sound like it came from someone other than
myself.

Q. So you wouldn’t have saitfinmate X] assaulted me
on this date”?

A. No, I did not. | made igeneralized that they were—I
gave them enough information to where they could do
something to get rid of these guys.

(Stover Depo. [Ex. A to Tyler WilliamBecl., Dkt. 23-4] at 56-61.)

Shortly after Plaintiff wrote the letter WWengler (and as early as the next day),
staff members took aside the inmates idedifn the letter and questioned theid. &t
57, 61.) Plaintiff states thathen the inmates came backihe tier, they said, “Yeah,
they bought everything we sgdetty much, and said we can—they’re letting us run this
tier.” (Id. at 58.)

At some point during this period ofremer and fall, Plainti met with Defendant
correctional officer Michael Kerr on two oatans. During one of these meetings, in
early August, Plaintiff asked Kerr to moverlmeink “towards up front where the camera
could see [her].”Ifl. at 64.) Plaintiff told Kerr that €h“didn’t feel comfortable” around
the other inmatesld. at 67.) Plaintiff did not provideng specific details to Kerr because
she thought it was “obvious. Why would someask to be moved next to a camera? |

didn’t want to—these guys made shankgd” at 72.) Although Plaintiff’'s bunk was not

moved, at some point prison workers did mtwe security camera so that it pointed
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toward Plaintiff's area.ld. at 68.) Although the precise timing of the camera change is

unclear, Plaintiff testified, “I think what theyere trying to do is keep an eye on these

guys.” (d. at 70.)

When Plaintiff spoke with Defendant Kehe second time, she again asked to be

moved to a different area because “theseple were assaulting peopldd.(at 74.)

Q.

And what did you specifadly say to [Kerr]? Did you
name—did you identify [youattacker] by name, or
did you just say, “individuals™?

| said—I can’t remember if | said “individuals” or
named them. But | think | said, those—*“that group
back there.”

And kind of pointing towards the area where—

The group where | méhe gang members. And |
referred to them as gang mbers, that little clique.

Did you say anything abbsexual assaults, or was
it—

| didn’t say anything abdisexual assaults at that
point. | was too scared to. | was still being mostly
generalized, because | didwant them going in there
and saying, “Blah, blah, blah,” and the next thing |
know I'm getting stabbed.

You don’t remember specifically if you identified
them by name, but you at least generally said, “those
people back where | live”?

Yes.
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(Id. at 76-77.) Kerr questioned Plaintiff ab@pecifics, trying “to get more information
out” of Plaintiff, but Plaitiff did not elaborate.ld. at 78.)

Plaintiff acknowledges that she didt report being sexually assaulted until
November 21, 2010. On thattdalnmate Rubin Parks informedison staff that Plaintiff
was in danger, saying, “You need to get Stauerof there. They’re going to get Stover.”
(Id. at 82.) Plaintiff was then called to ItManager Brian Johnson’s office, where she
“broke down” and “started spilling everythingltd( at 80.) At that point, prison staff took
Plaintiff to the medical unit, asked her to write incident reports about the assaults, and
placed her in protective custodyd.(at 84.)

il. Standard of Law and Discussion

Prison officials who act with deliberatedifference “to the threat of serious harm
or injury” by one prisoner against ahet are subject to liability under § 19&&rg v.
Kinchelog 794 F.2d 457, 459 (9th Cir. 1986 aving incarcerated persons with
demonstrated proclivities for antisocial cimal, and often violent, conduct, having
stripped them of virtually every means offggotection and foreclosed their access to
outside aid, the government aitslofficials are not free to let the state of nature take its
course.”"Farmer, 511 U.S. at 833 (internal quotatiorarks, citation, and alterations
omitted). Because there is no doubt that Plaintiff did face a substantial risk of serious
harm by other inmates—she was assaulbed $eparate times—the question becomes
whether Defendants ICC, CCA, Wengler, andrKkreere actually aware of that risk yet

deliberately disregarded it. Although evenddavious danger does niasult in liability if
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the official is not subjectively aware of &,prison official cannot “escape liability for
deliberate indifference by showing that, whike was aware of an obvious, substantial
risk to inmate safety, hedlnot know that theomplainant was especially likely to be
assaulted by the specific prisoner wawentually committé the assault.ld. at 843.

a Failure-to-Protect Claims Against ICC and CCA

As noted previously, to be entitleddommary judgment on &htiff's failure-to-
protect claims against ICC and CCA, ted3efendants must show that there is no
genuine dispute as to whether CCA had a deditely indifferent custom or policy that
was the moving force beald a violation of Plaintiff's constitutional rightMabeg 237
F.3d at 1110-11Monell, 436 U.S. at 690-94. For ICC GICA to be liable under § 1983,
it “must have (1) had a policy that posed a satgal risk of serious harm to [Plaintiff];
and (2) known that its policy posed this risaibson 290 F.3d at 1188.

Defendants ICC and CCA have not cartieelr initial burden of showing a lack
of a genuine dispute of material factta$’laintiff's failure-to-protect claims. CCA
undisputedly had a custom or policy of reaug all sex offenders participating in the
SOTP to be housed together in the samé—a unit with a particular physical layout.
(Decl. of John Sevy, Dkt. 123-8, at {1 12)IBherefore, the question becomes whether a
jury could conclude that b housing policy amounted toldeerate indifference and was
the moving force behinBlaintiff's injuries.

The area in which Plaintiff was housed a ttmes relevant to her claims—a tier

made up entirely of sex offenders—was aarodorm with 59 bedsvithout individual
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cells. Plaintiff is a transgender prisoner wigiminine characteristics. These undisputed
facts lead the Court to conclude that a genuine dispute existsvagther CCA'’s policy
of housing a male-to-femateansgender prisoner with agany as 58 other male sex
offenders in an open dorm satjicreates such an obvious ridksexual assault that the
policy amounts to deliberate indifferencethe safety of the transgender prisorsse
Farmer, 511 U.S. at 842ylonell, 436 U.S. at 690-94. A jurgould also conclude that the
housing policy was the moving force behthé violation of Plaitiff’'s constitutional
rights.
b. Failure-to-Protect ClaimgA\gainst Wengler and Kerr

Defendants Wengler and Kéhave submitted evidendeat until November 21,
2010, Plaintiff reported only generalizedarmation about assaults by gang members
and their activities. Plaintiff purposefully eposed her letter to Wengler to make it
appear that someone else wrote it, therelmanmeing silent as to her own experiences and
fears about the inmates on the tier. SimilaPgintiff concedes thahe did not inform
Kerr of any specific fears or threats durinther of their two meetings. Further, after
Plaintiff wrote the anonymous letter to Wengler, prison staff questioned the inmates
whom she had identified in the letter as extgror assaulting oth@énmates, and at one
point the camera was moved towdadintiff's area so thain Plaintiff’'s words, prison
officials could “keep an eye on these guy&tover Depo. at 70.) Finally, when Plaintiff
did report the attacks against her, she wasediately taken to the medical unit and then

housed in protective custody. These fawight tend to show that Defendants Wengler
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and Kerr—*“rather than being deliberatelglifierent—[were] unquestionably trying to
help” ensure Plaintiff's safetyatterson v. Huds Area Schoo|$51 F.3d 438, 454 (6th
Cir. 2009).

However, the evidence also establishes Wengler and Kerr, though perhaps not
aware of a specific and immediate threat &irRiff's safety, were evidently aware that
Plaintiff is a transgender prisoner and thatwhe housed in an ope&lorm with up to 58
other male sex offenders—individuals whogaglenced by their history of sex offenses,
might very well seek to exploit or assaulaiptiff, who has feminine characteristics as a
result of her hormone therapy. Given these facts, a jury could reasonably conclude that
Defendants Wengler and Kerr subjectively ditbe inference that Plaintiff faced a
substantial risk of serious harmmthe hands of the othexsaffenders, yet deliberately
disregarded that risk. As tl8preme Court made clearfiarmer, “it does not matter
whether the risk comes from a single sourcmaltiple sources, any more than it matters
whether a prisoner faces an excessive riskttaick for reasons personal to him or
because all prisoners in his situatfane such a risk.” 511 U.S. at 843.

For the foregoing reasons, the CCA Defants’ Motion will be denied as to
Plaintiff's failure-to-protect claimagainst ICC, CCA, Wengler, and Kerr.

B. Defendants Allen and Magon Ar&ntitled to Summary Judgment on
Plaintiff's Sexual Abuse and Harassment Claims

Plaintiff claims that she was subjectedsexual abuse and sexual harassment by

Defendants Allen and Magon.
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I FactuaBackground

According to Plaintiff, on May 13, 2018he was in the recreation yard and
noticed Defendant Allen and another coti@tal officer staring at her. (Plaintiff's
Consol. Memo., Dkt. 141-1, at 9.) Asestvas walking with another prisoner, Kevin
Young, near the ball fielgshe “was summoned by the Tower Guard at Tower #7, to
report to the gym Security Office.ld.; Kevin Young Decl. at § 10.)

When Plaintiff arrived at the securivffice, Defendant Allen and five other
guards, including Defendant Maig, were staring at her.llan asked Plaintiff if she
stuffed her bra, and Plaifftresponded that she did n@®l.’s Consol. Memo. at 10;
Stover Depo. at 176.) Defendant Allen thédagedly told Plaintif—falsely—that he had
permission to conduct a strip search. Plaintiff protested, stating that she needed a female
officer or medical staff to condutite search. (Stover Depo. at 176.)

Allen then gave Stover a direct orderstiow the officers her bra and breadt. (
at 177.) Plaintiff reluctantly eaplied, displaying “her breastind underside of bra to all
male correctional officers in the room.”¢@sol. Memo. At 10.) Plaintiff later learned
from correctional officers Lieutenant BairddaSergeant Greenlarigat Allen had not
asked permission to conduct this searchthatithe search was inappropriate. (Stover
Depo. At 177-78.) Plaintiff also learned fronhet inmates that, prido the search in the
security office, correctional officers wefmaking jokes and placing bets with one

another as to whether [Plaintiff's] breasts were real or stuffétl.&af 178;see alsoAff.
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of Irwin Adams at  3; Aff. odohnny Manning at § 3; Aff. & hristopher Morgan at | 3;
Aff. of James Hebert at 1 2-3.)

According to Plaintiff, her breast areausually searched ldgmale correctional
officers pursuant to albOC policy. (Pl.’s Consol. Memo. At 12-14.)

il Standard of Law and Discussion

Plaintiff claims that Defendants Alleaend Magon violatethe Eighth Amendment
and IDOC policy by conducting éMay 13, 2012 search ofdpttiff’'s breast area, joking
about Plaintiff, and falsely stating that they had permission to Riautiff’'s breasts.

Prisoners have an Eighth Amendrngght to be free from sexual abuszhwenk
v. Hartford, 204 F.3d 1187, 1197 (9@ir. 2000). Sexual abuse by a prison guard is
“inconsistent with contemporary standardsle€ency and repugnantttte conscience of
mankind.”Whitley v. Albers475 U.S. 312, 327 (198@nternal quotation marks
omitted). Although threats and verbal abase generally insufficient to state a civil
rights violation, sexual harassment can tituie “calculated harassment unrelated to
prison needs,” which violatdbe Eighth AmendmenHudson v. Paimei468 U.S. 517,
530 (1984).

However, an isolated incident of sexaaluse or harassment does not rise to the
level of a constitutional violation unless it is sev&ee Watison v. Carte68 F.3d
1108, 1112 (9th Cir. 2012) (no Eighth Amenraimhviolation where officer “approached
[an inmate] while [the inmate] was still dime toilet, rubbed his thigh against [the

inmate’s] thigh, began smiling in a sek{montext], and left the cell laughing.”"gomers
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v. Thurman109 F.3d 614, 616, 623-24 (9th CiR97) (no Eighth Amendment violation
where female officers conducted visual body cavity searches of male inmates and
watched the inmates shower, all while gimig at the inmates, gawking, and joking
among themselves).

If Plaintiff's allegations are true, Dafdants Allen and Magon joked and placed
bets about whether Plaintiff stuffed healand required Plaintiff to show them her
breasts in a non-intrusive wayn one occasion, without a iemate security reason. This
alleged conduct—though “despicable andpotentially . . . the k&s of state tort
[liability],”—does not constitute “a harrof federal constitutional proportionsBoddie v.
Schnieder105 F.3d 857, 861 (2d Cir. 1997).tRaex, Defendants Allen’'s and Magon’s
actions were isolated incidents that did imeblve any touching oPlaintiff's body. As
such, Defendants’ conduct did not violate the Eighth Amendment.

Further, that the search of Plaintiff—thie failure of the flicers to submit an
incident report of the search—ght have violated IDOC pizy does not give rise to a
constitutional violation.$%eePIl. Consol. Memo. at 14-15.) $ang as prison officials’
conduct does not violate the Constitution, iggr need not comply with its “own, more
generous procedurest order to avoid liability under § 198®/alker v. Sumned4 F.3d
1415, 1420 (9th Cir. 1994abrogated on other groundsy Sandin v. Conngb15 U.S.
472 (1995).

For the foregoing reasons, Defendants Allen and Magon are entitled to summary

judgment.
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C. Defendants Corizon, Cardona, @nSiegert Are Entitled to Summary
Judgment on PlaintiffsMedical Treatment Claims

Plaintiff claims that Corizon, Caotha, and Siegert violated her Eighth
Amendment right to adequate dieal treatment by not proviag Plaintiff with specific,
medically necessary bras and underwear to accommodate her growing breasts and to treat
her testicular pain.

I FactuaBackground

a Underwear Issue

During an altercation with a prison employee in 2000—an incident unrelated to
Plaintiff's current claims—Plaintiff's right &icle was injured. Azording to Plaintiff,
she continues to suffer testicufaain as a result of that imyu Plaintiff states that the
seams of the ordinary, prison-issued und@mtug and pull on heesticle, causing
substantial pain. (Pl. Consol. Memo. at 41.) In 2003, ursid@y. Tullio Celano
prescribed anti-inflammatorider Plaintiff's pain, concludig that Plaintiff might have
had a “necrotic appendix gjidymis” that “had not gswn to significant size”;
alternatively, the urologist believed Plafhtnight have had a cyst. (Ex. A. to Valley
Aff., ICC Stover 348, Dkt. 124-13 at 16.) Fro@( to 2009, while icarcerated at other
prison facilities, Plaintiff tried various pes of underwear and found that seamless

underwear “seemed to wothe best” and caused her less pain than the ordinary, seamed
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underwear. (Stover Depo. at 32-33.) Plaintiff waansferred back thCC in July 2009.
(Id. at 33.)

On January 20, 2010, whithe was incarcerated at ICC, Plaintiff was evaluated
by P.A. Daniel Lambert for testicular pain. (Bxto Joseph Valley Aff., Dkt. 124-13 at 3,
ICC Stover 221.) Lambert ordered Plaintiffél pairs of men'’s “speedo type briefs —
seamless,” with a refill to be ordered in 6 months) (A week later, Plaintiff received
three pairs of seamless briefs in accordamitie Lambert’s order, and when they wore
out she was given two moreipgof seamless briefs. (RIonsol. Memo. at 41; Stover
Depo. at 21.)

Plaintiff acknowledges that she hatiétspecial seamless underwear for about a
year"—the entire time shremained at ICC.d. at 21-22.) However, Plaintiff claims that
these newer pairs of seamless underwearnedse out and becamedse during that one-
year period. Therefore, onlyu7, 2010, Plaintiff met wh Defendant Cardona, the
Health Services Administrator, to discuss Plaintiff’'s request for more replacement briefs.
Cardona told Plaintiff that the briefs would not be reordered, despite P.A. Lambert’s

order for a refill in six morts. (Stover Depo. at 25-26.) Quly 26, 2010, Plaintiff

3 Plaintiff alleged in her Amended Complathat she was promised seamless underwear
as part of a court order or dethent of the altercation in 20QDkt. 10 at 1 262), but she has not
pointed the Court to any such order or settleinagreement in the record. Although there was a
lawsuit regarding the altercati, which was settled in 2005 (DR23-2 at 3 n.3), the record does
not contain any evidence thaasnless underwear was an issue in that settlement. Thus, there is
no evidence to support Plaintiff’'s implicatitimat she is specifically entitled s@amless

underwear as part of a legally enfeable document (as opposed to simpbdically-necessary
underwear). Rather, as Plaintiff stated in ¢hegposition, the settlement agreement was that CCA
would bear the cost of any meditadatment related to Plaintiff'testicular injury. (Stover Depo.

at 113))
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renewed her request, this timeRAA. Lambert, for five n@ pairs of seamless underwear.
(Ex. A to Valley Aff., ICC Stover 229, Dkt.2U-13 at 6.) Lambert examined Plaintiff and
noted that she had a “very small hydrocele” in her right testicleld;) Lambert’s notes
state that he could “acquire 1 pk of briefgf Plaintiff, but asked Plaintiff for the name
of her original urologist so #t Lambert could consider winetr Plaintiff's requests were
consistent with her medical needsl.

Although Plaintiff states that Lambertiddher that she would receive this new
underwear in a few days (Pl. Consol. Memad B, it does not appear that the extra pair
of briefs was ordered or that Lambert was dblspeak with Plainffi's previous urologist
about her potential need for seamless underwear. Plaintiff claginshé was informed
by P.A. Lambert that DefendaCardona had cancelledrbbaert’s order for seamless
underwear. (Stover Depo. at 21.) Plaintiffs not submitted a declaration from Lambert
supporting this allegation. Qhuly 31, 2010, Defendafardona left his employment
with CCA.

Plaintiff filed a grievance on the undezar issue on August 9, 2010. (Ex. 2 to
Stover Depo. and Ex. A. to Williams DedICC Stover 5, Dkt. 123-5 at 30.) Although
Defendant Cardona’s name was apparentlgraatically generated and was listed as the
“Level 1 Responder” on the grievance, itisar from the resp@e that Acel K.
Thacker—the new Health Services Adrsinator—was the person who actually

responded.ld.) Cardona was no longer workingl@C when the grievance was filed.
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Thacker denied the grievance, statingt thlaintiff did “not have a medical
condition that requires the use of a specifimdrar kind of brief,” that Lambert’s request
for the name of Plaintiff's urologist was “cqtetely legitimate,” andhat Plaintiff would
be “provided with the kinds and types ofderwear allowed by thestitution as well as
... the necessary medications and treatsnirat are customarily provided in the
community for your medical condition.id.)

Plaintiff was examined by Dr. Standar September 29, 201Dr. Stander noted
that the hydrocele in Plaintiff’s right testiokeas small: “[Plaintiffjsays it has enlarged
but it still feels small to me.” (Ex. A to May Aff., ICC Stover 228, Dkt. 124-13 at 5.)
Plaintiff again requested newderwear, but it does not appear that Dr. Stander agreed to
Plaintiff's request.

On December 30, 2010, Pif was transferred from ICC to ISCI, and she took
three pairs of seamless underwear (whichrfff claimed werevorn out) with her.
Stover Depo. at 106-07.) Upon Plaintiff's teder to ISCI, DefendarCorizon took over
her medical treatment.

On January 17, 2011, Plaititiilled out a refill request for three pair of “Mens
Bikini underware [sic] size S/CH Style ‘Life00% cotton[,] Styled by Jockey.” (Stover
Depo. Ex. 5, Dkt. 123-5 at 34.) Howev#rere is no staff signature on the request
acknowledging receipt; therefore, it is urazlevhether this request was received by

medical staff or, if it was received, who received it.
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Other than this refill reqee—which might or might ndbtave beemeceived by
medical staff—Plaintiff did not notify anyedical staff member about an underwear
issue, nor did she submit a Health ServiReguest with respect to underwear or
otherwise complain of testitar pain, for the first two-and-a-half months after her
transfer to ISCI, even thoudHaintiff met with medical omental health providers at
least five different times during that perigéx. A. to Valley Aff., Stover 318-19, 336-

39, 379-83, 938-52.

The first time Plaintiff comlained of testicular pain while at ISCI was on March
12, 2011, when she waxamined by Dr. Scott Lossmaitaintiff told Lossmann that
she was entitled to special underwear pursuaatctmurt order (which, as stated above in
note 5, is not supported byethecord), that she had tried several types of underwear, and
that she wanted “bikini briefs.” (Ex. A tdalley Aff., Stover 520, Dkt. 124-6 at 27.)
Lossmann informed Plaintithat Lossmann would need ¢beck with the warden
because “the request for special underweasyant to an order was extremely unusual.”
(Id.) Lossmann assessed Plaintiff again on M&d;h2011, and told Rintiff that he was
still looking into Plaintiff'srequest with the wardend(, Stover 519, Dkt. 124-6 at 26.)

Dr. Lossmann reevaluated Plaintiff on April 19, 2011, noting that he had sent an
email to the deputy wardeegarding the underweasue but had not heard back.
(Lossmann Aff., Dkt. 124-3, at 1 8.) Juster a week later, a different medical
provider—Dr. Myung Song—issued an ordadan Offender Medic&tatus Report for

five pairs of “Chick Life Jocky Underwear” to berovided to Plaintiff. (Ex. A. to Valley
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Aff., Stover 264, Dkt. 124-5 &0; Stover 967, Dkt. 124-9 at 12.) Plaintiff received five
pairs of Fruit of the Loom women'’s bikini bfgebefore the end of April. (Stover Depo. at
116-117.) Plaintiff does not contend that tiéerence in the brand between Dr. Song’s
order (Jockey) and the underwear Plaimgfeived in April (Fruit of the Loom) is
relevant to her medical claims.

On August 4, 2011Rlaintiff requested a refill ahe briefs ordered by Dr. Song.
(Stover Depo. Ex. 5, Dkt. 1234 34.) Five days later, Ptaiff met with non-defendant
Rich Cartney and Defendant Siegert to dgscthe underwear issue. (Stover Depo. at
121-30.) At this meeting, Platiff agreed to try a different type of underwear, made of
orange netting.ld. at 124-25.) Plaintiff did so, but decided that this new type of
underwear stretched out too much and “didn’t world” &t 125, 130-31.)

On September 2, 2011, less than a maifigr the August 4 meeting, Plaintiff was
present at a meeting with the membarier Multi-Disciplinary Treatment Team
(“MDTT"), which included Judd Roth, Sergeantinter, Rich Cartney, treating physician
Dr. Lossmann, and Defendant Rona Sied&tbver Depo. at 131-35; Stover Depo. EX.
9, Dkt. 123-5 at 40.) As the nameghes, MDTT members represent multiple
disciplines, and the purpose of formingMDTT is “to help address and resolve an
offender’s concerns.” (Lossma Aff., Dkt. 124-3, | 12.) Platiff reported her dislike of
the underwear with orange netting to the MDmembers, and “shortly thereafter” prison

staff provided Plaintiff with the IDOC-issuathderwear used at the women'’s prison.
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(Stover Depo. at 26, 131-136.) These arautiderwear Plaintiff currently uses, and she
has no complaints about thém.
b. Bra Issue

In addition to Plaintiff'sclaims regarding the undeear provided to her by CCA
at ICC and by Corizon at I3Gshe also asserts that Defiant Corizon and Defendant
Siegert—the Health Services Director for the IDOC—violatecHilgbth Amendment by
failing to ensure that Plairfitiwas provided with medicallpecessary training bras while
she was incarcerated at ISCI. (Pl. Constdmo. at 42-44.) She claims that the bras
initially provided at ISCI rstricted her breast growth, c®d rashes ardeeding, and
were generally very uncomfortable.

As noted previously, Plaintiff has bedmmgnosed with GID. On April 19, 2011,
Dr. Lossmann determined that Plaingffould begin female hormone therapy and
prescribed estrogen treatment for her. altbh the hormone treatment would ultimately
result in breast growth, Dr. Lossmann has testithat “it was not medically necessary to
make an order for a bra on [April 19, 2011Jtaskes some time for the hormones to take
effect and breasts to be formed.’bdsmann Aff., Dkt. 124-3, at § 9.)

Dr. Lossmann next evaluated Plaintiff amé 20, 2011, after Plaintiff was caught
wearing a makeshift bra inalation of prison policy.I¢. at  10.) Dr. Lossmann’s notes
reflect that Plaintiff's “right breast had stad to bud andemonstrated a two centimeter

round diameter and that the Isitle showed only minimal buddingId(; see alsdEx. A.

6 Plaintiff was also abl® obtain five pairs of underwear from the commissary in

November and December 2011. (Kevin Burnett A¥kt. 126-6 at  6.) Plaintiff does not argue
that these briefs were medically inadequate.
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to Valley Aff., Stover 970, Dkt. 124-9 at 15.) At that time, Lossmann mistakenly believed
that Corizon medical staff had to ordemi@e undergarments for prisoners with GID
who are housed in a men’s prisotiierefore, Lossman noted that he would issue a
memorandum for a “support-training” bra foaRitiff. (Lossmann Aff. at § 10; Ex. A. to
Valley Aff., Stover 970, Dkt. 124-9 at 15.) Abffender Medical Status Report issued by
Lossmann stated that Plaintifiould be provided a “trainingra.” (Ex. A. to Valley Aff.,
Stover 262, Dkt. 124-5 at 18.)

Plaintiff received the bra ordered by.Dossmann one month later, on July 20,
2011. (Stover Depo. Ex. 11, Sto\g61, Dkt. 123-5 at 42.) &tiff was unhappy with the
bra because it was a “sports bra,” rather thdmaining bra.”(Stover Depo. at 144.)
Plaintiff believes there is a difference betm the two—that a training bra allows for
breast growth but a sports bra does not.d&xording to Dr. Lossmann, there is no
medicaldifference between a sports bra,arting bra, and a training-support bra.”
(Lossmann Aff. at  11.) In Dr. Lossmanm®dical opinion, “none of these bra types
would inhibit breast growth.”ld.) Plaintiff has acknowledged that she is not an expert in
which types of bras, if any, inhibit or rest breast growth. (Stover Depo. at 148-49.)
Plaintiff also believed she shiduhave been issued morathone bra on July 20, 2011,
and that the bra she did receive wasatiloose.” (Stover Depo. at 1441d.]

Approximately two weeks after receiving the sports bra, Plaintiff submitted a refill

request for five “training bras,” size 32, “as Dr. ordered.” (Stover Depo. Ex. 5, Dkt. 123-5

! In actuality, the IDOC was—and is—aldteprovide such undergarments directly

through the women'’s prison. (Lossmann Aff. ai0f Ex. A. to Valley Aff., Stover 970, Dkt.
124-9 at 15.)
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at 34.) Plaintiff also filed a grievance regagithe sports bra that she was provided on
July 20. On August 9, 2011, Defendant Sieged Rich Cartney met with Plaintiff to
discuss her medical issues. (Rona Siegert Aff., Dkt. 126-12, at 1 9.) Plaintiff was
informed that she could olalDOC-issued female undgarments, including bras, and
Plaintiff agreed that she would try therd.}

A week later, Plaintiff was offered threeasi32 sports bras. She refused to accept
them, however, because she believed that spatsrestricted breast growth. (Ex. A to
Valley Aff., Stover 260, Dkt. 124-5 at 16;dver Depo. at 147-48.) Plaintiff thought the
sports bras “wouldn’t work” and asserts that they caused pain, rashes, and bleeding and
“were just plainly uncomfortablé(Stover Depo. at 147-48.)

On August 16, 2011, Dr. &g changed the order fordtttiff’'s bras so that
Plaintiff would receive only IDOC-issuedds from the women’s prison. (Ex. A to
Valley Aff., Stover 259, Dkt. 124-5 at 15.) Ate September 2, 20 MDTT meeting, the
MDTT agreed to provide Platiff with multiple sizes of bras, and arranged for Plaintiff
to be measured for the IDOC-issued bras. Plaintiff received several bras from size 32 to
size 36, but later notified medical staff tishie was not satisfied with them. (Stover
Depo. at 169-71.)

On September 21, 2011, Riaff was caught with a pair of makeshift “falsies”
that she has “manufactured out of an orgmigee of material, two latex gloves and what
appeared to be mattress stuffing.” (Ex. ABurnett Aff., Stover 683, Dkt. 126-6, at 17.)

These falsies, as well as a makeshidt, bvere confiscated by prison staftl.}
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On November 29, 2011,¢iMDTT met with Plainff again. The following
individuals were present: Defendant SiegBrtan Farris, Luke Kormylo, Judd Roth,
Shell Wamble-Fisher, Nurse Sara Goff, Drn§pand Health Services Administrator
Karen Walker. Id. at Stover 682.) At this meetinigwas confirmed that Plaintiff had
access to five IDOC-issued commissary-issued bras. (Ex.to Valley Aff., Stover
976, Dkt. 124-10 at 3.) PIdiff complained thathe IDOC-issued bras were too wide and
caused itching and bleediagjher underarmsld.)

At a medical evaluation on Decembef811, Dr. Song noted that Plaintiff had
“scattered follicular excoriatiofi®n her skin, but that thesxcoriations did not exhibit
any type of pattern from a brad(at Stover 988, Dkt. 124-141 14.) Dr. Song prescribed
hydrocortisone to treat this rashd.(at Stover 989, Dkt. 124-14 15.) Dr. Song also told
Plaintiff she needed a brattvmore support othe bottom to “holdt down and keep it
from riding up.” (d.) Dr. Song emphasized to Plaintifipwever, that she would have to
wear IDOC-issued bras, and that bras argeimeral, not comfortable items of clothing.
(1d.)

Plaintiff currently continueto wear these IDOC-issudlas. She testified in her
deposition that these bras are sufficient,tbat she personally believes they restrict her
breast growth. No medical provider has detegdithat Plaintiff's belief is correct and

that any bra issued to Pléfhrestricted her breast growth. (Stover Depo. at 172-74.)
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il. Standard of Law and Discussion

The protections of the Eighth Amendmentiude the right to minimally adequate
medical care in prison, and pois officials or prison medicgdroviders can be held liable
if their “acts or omissions [@re] sufficiently harmful t@vidence deliberate indifference
to serious medical need€stelle v. Gamble429 U.S. 97, 1061076). Regarding the
objective standard for prisoners’ medicalecalaims, the Supreme Court of the United
States has explained thab]g¢cause society does not expect that prisoners will have
unqualified access to health eadeliberate indifference toedical needs amounts to an
Eighth Amendment violation only those needs are ‘seriousHudson v. McMillian
503 U.S. 1, 9 (1992). The hth Circuit has defined a “serious medical need” in the
following ways:

failure to treat a prisoner’'sadition [that] could result in

further significant injury othe unnecessary and wanton

infliction of pain[;] . . . [tlheexistence of amjury that a

reasonable doctor or patient wddind important and worthy

of comment or treatment; the presence of a medical condition

that significantly affects an inddual’s daily activities; or the

existence of chronic and substantial pain . . ..
McGuckin v. Smit974 F.2d 1050, 1059-0th Cir. 1992) (internal citations omitted),
overruled on other groungd8VMX Techs., Inc. v. Miller04 F.3d 1133 (9th Cir. 1997)
(en banc).

In the medical context, a conclusitivat a defendant acted with deliberate

indifference, for purposes of the subjectpreng of the Eighth Amendment standard,

requires that the plaintiff show both “a purpldect or failure to respond to a prisoner’s
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pain or possible medical need and harm caused by the indifferencéétt v. Penner
439 F.3d 1091, 1096 (9th Cir. 2006). Defie indifference can be “manifested by
prison doctors in their response to fhesoner’s needs day prison guards in
intentionally denying or delaying access to medical care or ioteily interfering with
the treatment once prescribe&stelle 429 U.S. at 104-05 (footnotes omitted).

Non-medical prison personrare generally entitled tolgeon the opinions of
medical professionals with respect to the roaldireatment of an inmate. However, if “a
reasonable person would likely detene [the medical treatment] to be inferior,” the fact
that an official is not medically trainedlinnot shield that offtial from liability for
deliberate indifference&snow 681 F.3d at 98Gee also McGee v. AdayiR1 F.3d 474,
483 (7th Cir. 2013) (stating that non-mediparsonnel may rely on medical opinions of
health care professionals unless “they hakeagon to believe (or actual knowledge) that
prison doctors or their assistants are raaing (or not treating) a prisoner”) (internal
guotation marks omitted).

Differences in judgment between iamate and prison medical personnel
regarding appropriate medical diagnosid &reatment are not enough to establish a
deliberate indifference clainganchez v. VildB91 F.2d 240, 242 (9th Cir. 1989). “[T]o
prevail on a claim involving choices betwesternative courses of treatment, a prisoner
must show that the chosen course oftinemt ‘was medically unacceptable under the

circumstances,’ and was chosen ‘in conscaliseegard of an excessive risk’ to the

MEMORANDUM DECISION AND ORDER - 36



prisoner’s health.Toguchi v. Chung391 F.3d 1051, 10589 Cir. 2004) (alteration
omitted) (quotinglackson v. Mcintosi®0 F.3d 330, 33@th Cir. 1996)).

Mere indifference, medical malpracticg,negligence will not support a cause of
action under the Eighth AmendmeBtoughton v. Cutter Labs622 F.2d 458, 460 (9th
Cir. 1980) (per curiam). A delay in treatmelates not constitute a violation of the Eighth
Amendment unless the delay causes further hisicauckin 974 F.2d at 1060. If
medical personnel have been “consistenthpomsive to [the inmate’s] medical needs,”
and there has been no shogvthat the medical personrtedd “subjective knowledge and
conscious disregard of a substantial ngkerious injury,"summary judgment is
appropriateToguchj 391 F.3d at 1061.

a Medical CareClaims against Cardona and Siegert

Plaintiff alleges that Defendant Cardonasvaeliberately indifferent to Plaintiff's
medical need for seamless underwear. Howekerevidence in theecord establishes
very little contact between Plaintiff and Cardona with respeetamtiff’'s medical
treatment claims.

Plaintiff met with Cardonan person on July 17, 201But the only information in
the record about this meegj is Plaintiff's statement & Cardona informed her she

would not be receiving any new pairssafamless underwear. (Stover Depo. at 25-26.)
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Cardona made this decision even though Balbert had ordered a refill of underwear
for Plaintiff in six month$.

However, there is nothing in the recordstgoport a reasonable conclusion that not
having brand new underwear aftaly six months, even if the current underwear were
loose and caused some discomfort, meetse@eggnized definition of cruel and unusual
punishment under the Eighth Amendméirtiere is no evidence that the “loose”
underwear were no longer functional. ThgtiEh Amendment is concerned with prison
conditions that pose a substantial risk of@es harm and witldeprivations of an
inmate’s minimal civilized reasure of life’s necessitidsarmer, 511 U.S. at 834 (1994).

It is not concerned with the utine discomforts of prison life.

Further, even if Plaintiff waable to establish the @lotive prong of the Eighth
Amendment analysis, there is nothing in the record supporting an inference that Cardona
wassubjectivelyaware of a substantial risk of sars harm to Plaintiff if she did not
receive new pairs of underwear in JuBlP. Rather, the record shows that Cardona
either disagreed with P.A. Lambert’s order for new underwear or that he did not share
Plaintiff's belief that her current briefs wet@o loose. Plaintiftannot establish that
Cardona deliberately disregid a substantial risk to a serious medical need in
determining that Plaintiff didot require new pairs of a specific type of underwear after

only six months.

8 Plaintiff recognized in her depositiorathshe did, indeed, ceive two pairs of

replacement briefprior to July 2010. It appears that théesfills” were simply provided to her
sometime earlier than P.A. Lambert had ordered.
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Plaintiff also claims that she corresled with Defendant Cardona on three
occasions. (Pl. Consol. Memo. at 42.) First, on July 19, 2010, Plaintiff purportedly sent a
letter to Cardona regarding her medical c@yaly 19, 2010 Lettge Ex. 12 to Stover
Decl., Dkt. 141.) However, this letter dissed Plaintiff's dizzy spells and vomitingpt
Plaintiff's request for seamless briefil.J Second, Plaintiff purportedly sent another
letter on August 1, 2010, complaining about her need for replacement briefs. (August 1,
2010 Letter, Ex. 12 t&tover Decl., Dkt. 141.) Thirehn August 23, 2010, Plaintiff
purportedly sent a letter that was virtuatlgntical to the August 1 letter. (August 23,

2010 Letter, Ex. 12 to Stover Ble Dkt. 141.) Though Plairifistates that she sent these
letters to Cardona, the second and thirthee letters were addressed to the “Health
Service Administrator” for the “ICC Medical Department”—not specifically to Cardona.
Cardona himself wouldot have received these lettaas,he was no longer working at
ICC as of July 31, 2010. (Dki123-6.) None of these lettecreates a reasonable inference
that Defendant Cardona was aware of, yet deditely disregarded, a substantial risk to
Plaintiff's health with rgpect to testicular pain.

Plaintiff also states that non-defendacel Thacker denied her grievance on the
underwear issuen behalf oDefendant Cardona. (Stoveepo. at 24-25; PI. Consol.
Memo. at 42.) But simply because Defemid@ardona’s hame was printed on the
grievance response, which was electroniogdigerated, does not mean that Thacker was
acting on Cardona’s behalf when he deniedgtiievance—particularly in light of the fact

that Cardona was no longer working@C when the griewvace was filed.
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Further, the explanation fora@ldenial of Plaintiff's grievance was that Plaintiff
did not have a medical condition that reqditbe seamless underwear. Plaintiff simply
disagrees with this conclusion, which isufficient to prevail oran Eighth Amendment
claim.Sanchez891 F.2d at 242. P.A. Lambert ordgtbree pairs of seamless underwear
for Plaintiff in January 201,0wnith one refill. (Ex. 1 taJoseph Valley Aff., ICC Stover
221, Dkt. 124-13 at 3.) And Plaintiff rewed precisely that—three pairs of briefs in
January, and later two more pairs, althougdséhreplacements wegpeovided prior to the
six-month period Lambert haxlitlined in his orders. (Pl. Consol. Memo. at 41; Stover
Depo. at 21.) When Plaintiff gpiested yet more briefs inlyi2010, Lambert decided that
he should consult with a urologist beforeleting any more replacement briefs and asked
Plaintiff for her urologist’s name. (Ex. A to Valley Aff., ICCStover 229, Dkt124-13 at
6.) That Lambert might not have consdltgith the urologist does not mean that
Cardonaacted with deliberate indifference.

Moreover, Plaintiff recognizes that she was in possession of seamless underwear
from January 2010—only a weekier she complained ofdtcular pain—until she was
transferred from ICC to ISCI in December 20(®tover Depo. at 21-22.) That Plaintiff
believes the briefs were so loose thla¢ needed replacement underwear does not
establish that Cardona violatdte Eighth Amendment in dieling otherwise. There is
simply nothing in theecord tending to show that Car@osmdecision not to allow further

replacement briefs “was medically unacceptable under the circumstances” or was made

MEMORANDUM DECISION AND ORDER - 40



“in conscious disregard of an excessiigk” to Plaintiff's medical needd.oguchj 391
F.3d at 1058 (internal quotation marks omitted).

Plaintiff does not have a constitutional righ a specific treatent. Indeed, under
the Eighth Amendment, Plaintiff “is not entde¢o the best care possible. She is entitled
to reasonable measures to meet a sobataisk of serious harm to heifForbes v.

Edgar, 112 F.3d 262, 267 (7th Cir. 1997)idtclear from the record that Plaintiff
received such reasonable measures reispect to the underwear issue.

Plaintiff's claims against Defendant Siegeith respect to the bra issue fare no
better. According to Plaintifthe sports bra provided at@$“caused her breast to
become deformed by growing out left and righther than straight.” (Stover Decl. at
1 95.) She claims that a training bra would mete caused this deformity. Plaintiff also
asserts that, in addition tostecting her breast growtkhe bras caused rashes and
bleeding. However, as Plaifitacknowledged, she is not axpert in such matters.
(Stover Depo. at 148-49, 172.)

Dr. Lossmann has provided uncontrovemeeldical testimony that none of the
bras that Plaintiff was provided in prisaould restrict her breast growth, and when
Plaintiff developed a rash, she was trddte it. (Lossmann Aff. at  11.) Moreover,
Plaintiff cannot establish that the bra actuabyised the rash, asthash did not fit the
pattern of the bra. There is simply nothinghe record to sumpt Plaintiff's personal

belief that the bras provided by Corizon eayges or by the IDOC restricted her breast
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growth or caused any deformity or othegrsficant problem—aother than the wholly
unremarkable fact that bras are notrtinest comfortable of undergarments.

In addition to there being revidence that the bras aally restricted Plaintiff's
breast growth or caused any deformity, therg&milarly no evidence that Defendant
Siegert was aware of, yet disregarded, a saobataisk to Plaintiff's health at any time
during Plaintiff's medical treaent. Siegert met with Plaintiff on several occasions to
discuss both the underwear and bra issues . ehtire MDTT consistaly tried to work
with Plaintiff to find appropriate undergarmts, and they everailly succeeded. That
Plaintiff was not entirely happy with the ungarments she previously received does not
mean that Defendant Siegert actath deliberate indifference.

For these reasons, Defendants CardgomhSiegert are entitled to summary
judgment on Plaintiff's medical treatment claims.

b. Medical CarePolicy Claims against Corizon

Plaintiff also claims that Corizon viokd the Eighth Amendent with respect to
the underwear and bra issues. Howevey ahly claim againstorizon upon which
Plaintiff was allowed to proceed was basm Plaintiff's allegton that Defendant
Siegert was a Corizon employee. (Initial Revi@vder, Dkt. 16 at 16.) Because of that
allegation, PlaintiffsAmended Complaint raised a plaulsiinference that Siegert was a
Corizon official “with final policymaking authority” for purposes of\onell policy
claim. Clouthier, 591 F.3d at 1250Sge alsdkt. 16 at 16.) However, Corizon has met

their burden of showing that Siegert wa a Corizon employee; ttzer, she worked for
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IDOC. Plaintiff has not raised a genuine dispas to Siegert's employment. Therefore,
Siegert’s decision to deny Plaintiff's requést a specific type of bra or underwear
cannot be imputed to Corizon.

Plaintiff now attempts to assert anotionell claim: that Corizon had a policy or
custom of treating all transgendered inrsdtee same, ratherah “independently on a
case by case basis.” (Stover Stmt. of Facts$, DKL-2 at  28.) Plaintiff asserts that
Corizon’s individual medicgbroviders “are not perntted by Corizon to provide
treatment that is not consistent witleith'one treatment fits all’ policy.”Id.)

Aside from the fact that Plaintiff didot include this claim in her Amended
Complaint, the evience in the record playkefutes Plaintiff's allegations of a one-size-
fits-all medical treatment policy for inmatevith GID. Plaintiff had her own Multiple
Disciplinary Treatment Team, the sole purposehich was to manage her medical and
mental health treatment. Theam members met with Plaintgéveral timedjstened to
her concerns, and addresseehth Plaintiff has met with various medical and mental
health care providers anany occasions while @arcerated at ISCISge, e.g Lossmann
Aff., Dkt. 124-3; Ex. A to Valley Aff.; Siegert Aff., Dkt. 126-12.) Corizon’s employees
consistently attempted to ensure thatriRifiiwas provided with appropriate medical
treatment. These facts demoastrunequivocally that there no one-size-fits-all policy
with respect to inmagediagnosed with GID.

Therefore, Defendant Corizon istigled to summary judgment on Plaintiff’s

medical treatment claims.
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4, Defendants Romreill, Krkman, and Wamble-Fisher Are Entitled to

Summary Judgment on Pa&intiff's Free Exercise of Religion Claims, but

Defendants Kirkman and Wamble-Fisher AreNot Entitled to Summary

Judgment on Plaintiff RLUIPA Clai ms Regarding theSweating Ceremony

Plaintiff claims that Defendants RonikeKirkman, and Wamble-Fisher violated
Plaintiff's religious rights under the @stitution and federaitatute by belatedly
providing her with a smudge stick so sheldgarticipate in a religious smudging
ceremony at ISCI. Plaintiff also claimsatiDefendants Kirkman and Wamble-Fisher
violated Plaintiff's religious rights by notlawing her to use the ISCI sweat lodge to
participate in a religious sweating ceremony.

A. Factual Background

Plaintiff follows Native American religius beliefs. In early 2011, shortly after
Plaintiff's transfer to ISCI, Plaintiff informed Defendant WambBisher—who at that
time was the Deputy Warden of Operations—+tlaintiff would like to participate in
Native American religious practices. (Wambletker Aff., Dkt. 126-7, at 1 6.) Plaintiff
and Wamble-Fisher met to discuss the issue.

One of the ceremonies Plaintiff wishidpractice was a sweating ceremony. This
ceremony takes place inside a sweat lodge an@Rmg an open fire in a fire pit located
outside of the building.” (Kirkman Aff. at §.) The fire heats up cks, which are then
taken into the lodge for water to be poured over them. This creates steam, which causes
the inmates to sweat. Portioothe sweating ceremony are performed by inmates inside

the lodge and out of view of prison staffl.j ISCI, which is a men’s prison, has one

sweat lodge utilized by the male inmateshimg to practice the sweating ceremony.
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According to Wamble-Fisher, Plaintiff und¢ood that, as a result of Plaintiff's
self-identification as a femalé would be unsafe for her tese the sweat lodge in the
company of the male inmate@laintiff agreed that smudging her cell was a reasonable
alternative to sweating. (WanasFisher Aff. at § 6.) Plairffidisputes this, stating that
Wamble-Fisher “never discussady safety concerns relatedthe Plaintiff's practicing
her religious ceremonies.” (Pl. Consol. Memab21.) Plaintiff and Wamble-Fisher agree
that at this meeting, thediscussed “options available fBlaintiff] as a protective
custody inmate in ISCI's Behavioral Health Unit.” (Wamble-Fisher Aff. at  6; PI.
Consol. Memo. at 21.) Plaintiff does not disgpthat she informed Wable-Fisher at that
point in time that being allowed to smudgéener cell was a reasonable and acceptable
alternative to using the sweat lodge.

Smudging involves the burning of a gdye stick, which is a bundle of herbs
wrapped together. (Kirkman Aff., Dkt. 126-&, 1 7.) Wamble-Fisher has testified that
she instructed Plaintiff to send a concérm regarding smudging to Defendant
Kirkman—the IDOC’s Volurg¢er and Religious Coorditta—as required by IDOC
policy. (Wamble-Fisher Aff. at 1 6.) Plaifitstates, however, th&¥amble-Fisher told
Plaintiff that Wamble-Fisher would issue ammeso that Plaintiff could smudge in her
cell.

In February 2011, Plaintiff informed ayzhiatric technician that she desired to
smudge. (Am. Compl. 11 424-25; WambleHesAff., Dkt. 126-7, at § 7.) Defendant

Wamble-Fisher was later notified of Plaffit request. (Wamble-Fisher Aff. at § 7.)
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Plaintiff did not submit a written requetst smudge as required by IDOC polity.
Nonetheless, on March 21, 2011, Defendamnkidan met with Plaintiff to discuss her
desire to smudge. (Kirkman Aff. at  3-5, 10.)

According to Kirkman, Plaintiff again aged that being allowed to smudge in her
Unit or in the recreation yard waseasonable alternative to sweatird. @t  11.)
Plaintiff told Kirkman that smudging oncemeeek was acceptable, though she would
prefer to smudge twice per week, specificallyTuesdays and Thursdays. Kirkman told
Plaintiff that she would be allowed to smudgdeast once per week, but that she could
smudge more often if the staff in her unit agret) (

Kirkman also informed Platrif that she would be responsible for the cost of her
smudge sticks. Kirkman avers that Pldintiffered to contact her reservation in
Oklahoma to obtain a smudge stick, while Plaintiff states that she did so only after
Kirkman refused to provide ondd(; Pl. Consol. Memo. at 22.) However, Plaintiff does
not contend that the prison was requirefLtmish her with a smudge stick at the
government’s expense. In any event,rimervation in Oklahoma did not provide

Plaintiff with a smudge stick.

° According to IDOC policy, an inmate wishtspractice a “new ounfamiliar religious

activity” was required to sendcancern form to the Volunteer and Religious Coordinator.
(Kirkman Aff. at 4 and Ex. A.) Plaintiff claimtat she was not required to submit a written
request to smudge because smudging is akmelvn part of Native American religious
practices and is not new or unfamiliar to priofficials. (Pl. Consol. Memo. at 20-21.)
However, Plaintiff ignores the fact thagedause she had not previously smudged at €I,
practice of such a ceremony was indeed “néMads, IDOC policy rgquired her to submit a
written request.
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Kirkman prepared a memo regardingiBtiff's smudging on April 27, 2011,
approximately five weeks after the March@geting. The memo allowed Plaintiff to
smudge “at least on Tuesdaysd Thursdays,” which wamsore often that Kirkman
initially agreed, “after soft amt and while the offender &éone.” (Ex. B to Kirkman
Aff.) The memo also stat that Plaintiff was allowed teep the smudge stick in her cell
as “personal religious property Id()

On April 29, 2011, Plainti asked Kirkman to provide her with a smudge stick
because she had not heard back from tbervation in OklahomdKirkman Aff. at
1 19.) Kirkman obtained a smudge stick onyM4, 2011, less than two weeks later.
Kirkman informed Plaintiff that he was in possession of the smudge stick but was
“working on the issue of how to light it.1d.) Kirkman met with the prison’s Religious
Activities Oversight Committee, idh determined that matchievould be used to light
the smudge stickld. at I 20.) The memo allowing Pl@fhto smudge, the smudge stick,
and the matches were providedPlaintiff’'s housing unibn or before May 24, 2011,
approximately two months after the March 21 meeting.

On May 26, 2011, Plairffiapproached Defendant Rweill and asked for the
smudge stick. Romreill has testified thatthatt time, he was unsure whether Plaintiff
could keep the smudge stick with her. (Raithiecl., Dkt. 126-11, at  6.) Plaintiff
informed Romreill, correctly, it there was a memo thdlibaved her to keep the smudge

stick with her as religious property. (Rlonsol. Memo. at 22.) Plaintiff was frustrated
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with Romreill’'s statement thdtte would need to checkitiv another official, so she
stormed off without waiting for hirto do so. (Stover Depo. at 206.)

Plaintiff received the smudge stick two ddgter, but the matches would not work
to light it. (Romreill Decl. at § 8; Stover Depat 206. Plaintiff claims, without citation to
any evidence in the recordatrKirkman “purposely sent matches that would not work
deliberately to delay Plaintiff's abilitto smudge.” (Pl. Consol. Memo. at 21-22.)
Plaintiff sent a concern form regarding thefective matches, arkirkman received the
form on June 3, 2011. (Kirkman Aff. at § 2Riykman determined that lighter could be
used to light the smudge stick but that, farsgy reasons, a staff member would light
the smudge stick for Plaintiff, and Plaintifowld not be allowed to keep the lighter in
her cell. (d.)

The lighter was delivered to unit staff, aRkintiff was able to smudge no later
than the first week of JurgD11—approximately five weeks after Plaintiff’'s written
request to Kirkman for a smudge stick onrib@9, 2011, and approximately ten weeks
after Plaintiff claims she verbally recgted a smudge stick on March 21, 2014.. &t
1 23; Romreill Decl. at  8; Pl. Consol. Memo. at 22.)

Plaintiff considered this delay, as wellthge incident with te defective matches,
to be unacceptable. Therefore, she infedrdefendant Wamble-Fisher that Plaintiff
would no longer be satisfied with being alled to smudge in her cell; instead, Plaintiff
stated that she was seeking the ability to practice “fulheengal rights, including sweat,

smudging and Pipe ceremonial ritgeam. Compl. at  441.)
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Defendant Kirkman denied &htiff's request to sweatiting safety and staffing
concerns.lfl. at § 443see alsdtover Decl. at 3.) In June 2011, Plaintiff filed a
grievance challenging the denial of her resjue sweat. On July, 2011, Kirkman
responded:

Offenders in general population have access to the

sweat lodge. There is no least restrictive alternative given the

restrictions of a federal caunrder regarding wood for the

fire and heating the rocks and time and staff limitations to

have one offender use the swiealge. You are allowed to

smudge in your unit and habeen provided a smudge stick

and the means to light it alongtivia memo for staff outlining

the authorization and procedure.
(Ex. 38 to Stover Decl., Dkt. 141.) A ddgwarden reviewed Kirkman'’s response and
added that given PIldiff’s “circumstances,’she “would not be saft® sweat with” the
general population inmatesItd() The deputy warden continued, “Our staffing pattern
does not permit us to take yout to the lodge and sweatividually. You will have to
practice your religion in your cell or recreation area . .Id.) (

Plaintiff states that at the time she reqeéshe opportunity teweat, a chaplain at
ISCI, Boyd Chikatula, “volunteered to escortdiatiff] to the sweat Idge, after the male
Native Americans were finished sweating.” (Stoecl. at 3.) Plaintf claims that this
plan would have allowed her to use the sviedge by herself, without placing additional

burdens on prisonaf, but that the plan “was never implementedt”)(*°

10 Plaintiff also claims that her religious righdre being violated because she “has not been

able to perform any of her religious cerenamsince August 13, 2013.” (Pl. Consol. Memao. at
22.) These allegations are much too vague @cg®d, and, in any event, the instant lawsuit
involves claims that arose on or before Octdhe2012, the date Plaintiff signed her Amended
Complaint. GeeDkt. 10.) Although these allegations could potentially be the subject of a future
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B. Standard of Law and Discussion

I. Plaintiff’'s First AmendmentClaims

The First Amendment Free Exese Clause absolutely peats the right to believe
in a religion; it does not abkaely protect all conductssociated with a religion.
Cantwell v. ConnecticuB10 U.S. 296, 303-04 (1940). Intea retain their free exercise
of religion rights in prisonO’Lone v. Estate of ShabaziB2 U.S. 342, 348 (1987). An
inmate who is an adherent of a minongjigion must be afforded a “reasonable
opportunity of pursuing [hé¢faith comparable to thepportunity afforded fellow
prisoners who adhere to coméi@nal religious preceptsCruz v. Betp405 U.S. 319,
322 (1972) (per curiam). A igon need not, however, provitidentical facilities or
personnel” for “every religious sect or growghin a prison.” Furthe a “special chapel
or place of worship need nbé provided for every faith regardless of size; nor must a
chaplain, priest, or minister be providedhout regard to the extent of the demard.”
at 322 n.2.

To serve as a basis for a viable clainallenging a prison restriction under the
Free Exercise Clause, an iniea belief must be both sincerely held and rooted in
religious beliefShakur v. Schriro514 F.3d 878, 884 (9th Cir. 2008)alik v. Brown 16
F.3d 330, 333 (9th Cir. 1994). Howevde minimis—or minor—burdens on the free
exercise of religion are not of a constitutibdenension, even if the belief upon which

the exercise is based is sinceredld and rooted in religious beliSee, e.gRapier v.

lawsuit, the parties are encouegig—when they meet isettlement conferee with respect to
this action—to make every effort to discuss, respand settle any similar future claims in order
to alleviate the necessity for a new lawsuit.
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Harris, 172 F.3d 999, 1006 n.4t{vCir. 1999) (the unavaildlty of a non-pork tray for
inmate at 3 meals out of 810etonot constitute more thama minimisburden on
inmate’s free exercise of religion). Slarly, a prison’s occasional failure to
accommodate a religious practice does not \edila¢ Free Exercise Clause where there
IS no evidence that the failes were caused by “anytig other than institutional
shortage.’ld.

Challenges to prison restrictions tlaa¢ alleged “to inhibit First Amendment
interests must be analyzedterms of the legitimate poligeand goals of the corrections
system, to whose custody acate the prisoner has beemmmitted in acordance with
due process of lawJones v. N.C. Prisoners’ Unipd33 U.S. 119, 12(1977) (citation
omitted). What constitutes a reasble opportunity for religiousxercise, therefore, must
be evaluated within the context of a pniss need for security, among other legitimate
goals.O’Loneg 482 U.S. at 350-53 (1987) (holdingatta prison’s policy of not allowing
Muslim inmates on work detail teturn to the prison tatend Jumu’ah, a group worship
service, did not violate the Constitution).

As long as a restriction on an inmategsigious practice “is reasonably related to
legitimate penological interestshat restriction is validTurner v. Safley482 U.S. 78,

89 (1987). Factors to be considered in te@sonableness inquiry include (1) whether
there is a logical connection between the gonental interest anithe particular policy
or decision at issue; (2) whether “alternatimeans of exercising the right remain open to

prison inmates”; (3) the impact that accoodating a prisoner’s religus practice would
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have on “other inmates, qmison personnel, [or] orlacation of prison resources
generally,”"O’Lone, 482 U.S. at 50-52 (internal quotation marks and alterations omitted);
and (4) whether there is an absence afyedternatives, whichonstitutes “evidence of
the reasonableness of a prison regulatidnrher, 582 U.S. at 90.
a. Smudging Ceremony — First Amendment

Defendant Romreill has rhkis burden of showinthat the two-day deldy
allegedly caused by Romreill when Plainfifét asked him for the smudge stick in her
housing unit is nothing more tharda minimisburden on the exercise of Plaintiff's
religious beliefs. Because Pl&fhhas not pointed tany specific facts ithe record that
would establish otherwis®efendant Romreill is entitteto summary judgment.

Similarly, Defendants Kinnan and Wamble-Fisher hameet their initial burden
of showing that the five- to ten-week dgia Plaintiff's receiving a smudge stick and
working lighter was only de minimisburden on the exercise Bfaintiff's religious
beliefs and, therefore, did neblate the Free Exercisedlise of the First Amendment.
Plaintiff did not submit a written request for a smudge stick until April 29, 2011, and by
the first week of June she was able to smudipes is certainly aminderstandable delay,
given that Defendants had to ensure Plaihaid a safe way to light the smudge stick.
Even if Plaintiff's version othe facts is correct and shsked for (and was refused) a
smudge stick on March 21, 2011, she dodsclzom that she offered to pay for the

smudge stick or that she was entitled to be given one at no cost to her.

1 Although Plaintiff could not light the smudgtick when she received it two days after

she requested it from Romreill, Plaintiff does ali¢ge that Romreill had anything to do with
the defective matches.
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Plaintiff has not come forward with amyidence that this brief delay was the
result of anything dter than ordinary administrae or institutional delaySeeTapp v.
Stanley 2008 WL 4934592, at *7 (W.D.Y. Nov. 17, 2008) (ungblished) (holding that
a 3-month delay in providing@isoner with a religious medid not substantially burden
the prisoner’s sincerely-held religious b&sievhere the delay was “caused by ordinary
administrative delay”). That the matches initighyovided to Plaintiff did not work is of
little moment, particularly wheRlaintiff was provided with avorking lighter to light the
smudge stick no more than a week later. Them@tiBing in the recorthat even remotely
supports Plaintiff's assertion that Datiant Kirkman purposeglprovided her with
matches that did not work.

Plaintiff has not met her burden of rais@genuine dispute of material fact with
respect to her First Amendment smudgirgjrak. Therefore, these claims will be
dismissed with prejudice.

b. Sweating Ceremony — First Amendment

Defendants have establisibadt denying Plaintiff's requst to use the sweat lodge
is reasonably related to the legitimate penaalginterest of ensuring Plaintiff's safety.
ISCI has one sweat lodge, and the male inmates are allowed to attend sweating
ceremonies in groups. (Kirkman Aff. at § 8weating involves #&inmates removing
most of their clothing, and ISCI staff meerb are not able to observe what happens
inside the sweat lodgdd( at 1 29.) Plaintiff is a tranegder prisoner with feminine

characteristics, and she has already been sexually assaulted several times. An attack in
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the sweat lodge by othenmates is entirely possible,dPlaintiff could be severely
injured as a result.

Plaintiff has not raised genuine dispute that keepimer safe is a legitimate
governmental interest or that prohibitihngr from using the sweat lodge is reasonably
related to that interest. Prohibiting Plainfrom using the sweat lodge is logically
connected to the goal of ensuring Plaintiff's safetgaose she is a vulnerable prisoner.
See Allen v. Toomp827 F.2d 563, 567 (9th Cir9&7) (finding a “valid, rational,
connection between” legitimateaurity concerns and proliiing inmates in disciplinary
segregation from using a sweat lodge). ThestFAmendment does not require prisons to
use the least restrictive means ac@mmodating prisoners’ religious requeSiselJones
433 U.S. at 125. Therefore, the prison waisraquired to allow Plaintiff to use the sweat
lodge outside the presencetioé male inmates in order to avoid violating the First
Amendment. Plaintiff wastdl allowed to smudge in her cell, which constitutes an
“alternative means of exesing” her religious belief$)’Lone 482 U.S. at 351.

For all of these reasons, the Court codekithat Defendants Wamble-Fisher and
Kirkman are entitled to summary judgmemt Plaintiff's First Amendment sweating
ceremony claims, and those claims Ww#i dismissed with prejudice.

il Plaintiff's RLUIPA Claims

The First Amendment is not the onlyusce of religious protection within a
prison. The RLUIPA providesNo government shall impose a substantial burden on the

religious exercise of a person residing irconfined to an instition . . . even if the
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burden results from a rule géneral applicability, unless the government demonstrates
that imposition of the burden on that pef$dh) is in furtherance of a compelling
governmental interest; and (2) is the leastrietive means of furthering that compelling
governmental interest.” 42.S.C. § 2000cc-1(a). RLUIPApplies to entities receiving
federal financial assistande. at (b)(1). By accepting federal funds, however, states do
not waive sovereign immunity to issifor money damages under RLUIP@ossamon v.
Texas 131 S. Ct. 1651, 1655 (2011). Furtherhailigh the statute provides for injunctive
relief, RLUIPA does not allow for onetary damages against individu&ifod v. Yordy
753 F.3d 899, 9024 (9th Cir. 2014).

Under RLUIPA, the inmate bearstimitial burden of showing that the
governmental action constitutes a substabtiaden on the exercisd the inmate’s
religious beliefsWarsoldier v. Woodford418 F.3d 989, 994 (9th Cir. 2005). For an
official’'s action to constitute a substantiakrden on an inmate’s ligious exercise, it
“must impose a significantly great restiom or onus upon such exercis&dn Jose
Christian College v. City of Morgan HilB60 F.3d 1024, 103@th Cir. 2004). In
determining whether an inmatesligious exercise is substslly burdened, a court may
not inquire “into whether a particular belis ‘central’ to a prisoner’s religionCutter v.
Wilkinson 544 U.S. 709725 n.13 (2005{quoting 42 U.S.C8 2000cc-5(7)(A)).

However, “the Act does not preclude inquiry into the sincerity of a prisoner’s professed

religiosity.” Id.
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If the inmate establishes “the prima faeixistence” of a sutential burden on the
exercise of the inmate’s relma, then the burden &t to prison officials “to prove that
[the] substantial burden on [the inmajeggercise of his religious beliefsh®th‘in
furtherance of a compelling governmental interastithe ‘least restative means of
furthering that compellingovernmental interest.\Warsoldier 418 F.3d at 995 (quoting
42 U.S.C. § 2000cc-1(a); & 2000cc-2(b)).

“The least-restrictive-means standar@éxseptionally demanding, and it requires
the government to show that it lacks othe¥ans of achieving its desired goal without
imposing a substantial burden tire exercise of religion by the objecting party. If a less
restrictive means is available for the Goveant to achieve its goals, the Government
must use it.’Holt v. Hobbs 135 S. Ct. 853, 864 (2015ht{ernal citations and quotation
marks omitted). Prison offials or a state departmentazfrrection “cannot meet its
burden to prove least restrictive means ssie demonstrates that it has actually
considered and rejected the efficacy of less restrictive measures before adopting the
challenged practiceWarsoldier 418 F.3d at 999.

Although RLUIPA is to be construed by in favor of protecting an inmate’s
religious rightsjd., the statute does not “elevate acoomdation of religious observances
over an institution’s need to maintain order and saf&yfter v. Wilkinson544 U.S.

709, 722 (2005). A prisoner’s requestsr@iigious accommodation must not override
other significant interests within a prisorits®. “Should inmate requests for religious

accommodations become excessimpose unjustifié burdens on othenstitutionalized
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persons, or jeopardize the effective functionmign institutionthe facility would be
free to resist the impositionCutter, 544 U.S. at 726. In the words of the Supreme Court,
“context matters.ld. at 723 (quotation marks and alteration omitted).
a Smudging Ceremony — RLUIPA

Defendant®komreill, Kirk man, and Wamble-Fishervemet their burden of
showing that Plaintiff cannot &blish that being denied a workable smudge stick for five
to ten weeks is a substantial burden on tlee@se of Plaintiff's religious beliefs for
purposes of an RLUIPA claingee Tapp2008 WL 4934592, at *7 (“Plaintiff cannot
meet his burden of demonstragithat [the prison’s 3-month kg in providing Plaintiff a
kosher meal] substantially burdens his siabeheld religious beliefs. . . . [W]here a
delay in providing an inmateith a religious diet is brief and caused by ordinary
administrative delay, the inmate’s religiaughts are not violated.”) (internal quotation
marks omitted)Garraway v. Lappin2012 WL 959422, at 3 (M.D. Pa. March 21,
2012) (unpublished) (holding that a threefdar-week delay in receiving religious mail,
while “undoubtedly a burden,” was not substantiaburden” under the Religious
Freedom Restoration Act (emphasis added)). Indeed, the Court has already determined
that the delay in smudging constituted onlyeaminimisburden on the exercise of
Plaintiff's religious beliefs. Therefor@Jaintiff's RLUIPA claims regarding the

smudging ceremony will be stnissed with prejudice.
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b. Sweating Ceremony — RLUIPA

For purposes of summary judgment, BD©C Defendants do not dispute that
prohibiting Plaintiff from engaging in a sw&sj ceremony is a substantial burden on
Plaintiff's exercise of her Native Americaaligious beliefs. (IDOC Def. Memo., Dkt.
126-1 at 13.) Therefore, to prevail orithMotion, Defendants Kirkman and Wamble-
Fisher must demonstrate that no genuinautdaispute exists that completely denying
Plaintiff the opportunity to sweat is in fagrance of a compelling governmental interest
and is the least restrictive mesaof achieving that interest.

The IDOC Defendants offer two expkions for their decision to prohibit
Plaintiff from using the sweat lodge to ptiae her religion. First, they argue that
prohibiting Plaintiff from usinghe lodge is necessary toseme her safety. The Court
does not doubt that prohibitirgjaintiff from using the swedodge in the company of
male inmates is justified the compelling governmentaltarest of keeping Plaintiff
safe from physical or sexual assault. As akpd above, inmates are generally not fully
clothed in the sweat lodge, and prison stafinot observe the inside of the lodge.
Plaintiff has already been a victim of seves@xual assaults inigon. As a transgender
prisoner with feminine characteristics suchbesasts, Plaintiff would be in serious and
immediate danger if she were to sweat \ilith male inmates in the sweat lodge at the
men’s prison in which she is confined.dtmning a vulnerable paser’'s safety is

obviously a compelling governmental interest.
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However, the question remains whetheverallowing Plaintiff to use the sweat
lodge—even by herself or the presence of the chaplainawolunteered to escort her—
Is the least restrictermeans of keeping Plaintiff s&fem attack by other inmates. The
IDOC Defendants do not adequately addrBlaintiff's allegation that a volunteer
chaplain was willing to escoher to and from the swelaidge, which would presumably
not require any changes to ISClI’'s stadfipattern. They do noffer evidence that
allowing Plaintiff to use theweat lodge with thehaplain would so greatly burden prison
staff and other resources that completiEnying her request to use the lodge can
reasonably be considered the least restaatieans of keeping Plaintiff safe; rather, it
appears that allowing Plaiffts alternative plan might well be less restrictive.
Additionally, Defendants Wamble-Fisher akokman have providd no evidence that
they “actually considered and rejected the efficacy” of algwrlaintiff to be escorted
by the chaplain before they denied Plairttié opportunity to use the sweat lodge outside
the presence of male inmat®¥garsoldier 418 F.3d at 999.

Instead, the IDOC Defendants pbto their second assed justification for their
decision to deny Plaintiff's request to swektey argue that thelrgious beliefs of the
other inmates, who use the only sweat loaigkSClI, would be violated by allowing
Plaintiff to enter the sweat lodge any time even by herself. Defelants Wamble-Fisher
and Kirkman both state, in general, tfedme Native American tribes believe that
allowing a two-spirited person (an individuglffering from gender identify disorder or

gender dysphoria) to entarsweat lodge utilized by silegspirited individuals would
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desecrate the religious sanctity of thége.” (Wamble-Fisher Aff. at { 8ee also
Kirkman Aff. at 1 8.) Thereforghey argue, their decision psohibit Plaintiff from ever
using the sweat lodge—evew herself or in the congmy of the chaplain who
volunteered to escort her—was justified by tompelling penologitanterest of not
burdening the religious practices of oth@nates who wish to use the sweat lodge.

After careful consideration, the Court concludes that Defendants have not
establish that burdening one individual’§gm®us practice in amattempt to avoid
burdening another’s religious practicaaisompelling governmental interest under
RLUIPA. In Brown ex rel. Indigenous InmatesiMuiD. State Prison v. Schuetzéegroup
of Native American prisoners challengedgder the First Amadment and RLUIPA, a
prison policy that allowed all inmates—no ttea their race or ethnicity—to use the
sweat lodge for religious purposes. 36&Epp. 2d 1009, 10145 (D.N.D. 2005). The
court granted summary judgment to prisarhorities, concluding that a policy
prohibiting non-Natives from attending te&eat lodge ceremony “would offend the
fundamental constitutional right to practicéigi®n of one’s own hoice whether Native
American or non-Native Americanld. at 1024. The Court is pguaded that government
officials cannot avoid Plaintiffs RLUIPA aeim merely by citing other inmates’ religious
concerns, particularly where, as here, #isserted justification is based on mere
speculation as to what sorather inmates might find religiously objectionable.

Based on the foregoing, Defendants Whaytiisher and Kirkman have failed to

meet their burden of showirigat prohibiting Plaintiff fromeverusing the sweat lodge is
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bothjustified by a compelling governmental interastlis the least restrictive means of
furthering that interest Therefore, the Court will dgy the IDOC Defendants’ Motion
for Summary Judgment on Plaintiff's sating ceremony claims under RLUIPA,
CONCLUSION
For the foregoing reasons, summary juégtrshall be granted to Defendants on
all of Plaintiff's claimsexceptthe following:
1) Plaintiff's Eighth Amendment failure-to-protect claims against
Defendants ICC, CCAerr, and Wengler; and
2) Plaintiff's RLUIPA claims for inunctive relief, with respect to
Plaintiff's desire to participate a religious sweating ceremony,

against Defendants Kirkmaand Wamble-Fisher.

12 Because the RLUIPA doest allow for a damages awak¥ood 753 F.3d at 903-04,
only Plaintiff's injunctive reliefclaims with respect to treveating ceremony survive summary
judgment. Therefore, the Court need not addiDefendants Wamble-Fisher’s and Kirkman’s
argument that they are entitled to quatifiemmunity on Plaintiff's RLUIPA claimsSee Brown
v. Or. Dep'’t of Corrs 751 F.3d 983, 990 (9th Cir. 2014) (“Qified immunity is only an
immunity from a suit for money damages, anégloot provide immunity from a suit seeking
declaratory or injunctive relief.” (internal quotation marks omitted)).

13 The IDOC Defendants also claim that Pldirdid not exhaust her claims with respect to

her desire to sweat because she did not exlaasgecific request that the prison construct a
separate, two-spirited sweatlge. (Dkt. 126-1 at 9.) Howevédefendants do not cite, nor has
the Court found, any case standing for the promositiat in order to exhaust administrative
remedies a prisoner must separatelilaust a request for a specifienedythat she wishes
prison officials to implement, rather thamgly notifying prison authorities of the problem—
here, Plaintiff being denied the opporturtiysweat. Therefore, the IDOC Defendants’
exhaustion argument fails.
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ORDER

IT IS ORDERED:

1. The IDOC Defendants’ Motioto Strike (Dkt. 143) iSSRANTED IN
PART and DENIED IN PART . The following documets are STRICKEN
from the record: Affidai of Adree Edmo; Affidait of Erinn Wright;
Affidavit of Amber Renee Brune; fidavit of David Paul-Whitestorm
Hochstetler; Affidavit of Kyle Meill; Affidavit of David Thieme; and
Affidavit of Jeremy Meyer (all contaed within Dkt.141). The Court has
not considered any of these documents.

2. The CCA Defendants’ Motion for $umary Judgment (Dkt. 123) is
GRANTED IN PART and DENIED IN PART . All claims against
Defendant Cardona that arose witilardona was employed by CCA are
DISMISSED with prejudice.

3. Corizon’s Motion for Summaryudgment (Dkt. 124) GRANTED. All
claims against Defendant Corizare DISMISSED with prejudice.

4, The IDOC Defendants’ Motion fdummary Judgment (Dkt. 126) is
GRANTED IN PART and DENIED IN PART . All claims against
Defendants Allen, Magon, Romreill, S, as well as all claims against
Defendant Cardona that arose witilardona was employed by the IDOC,
are DISMISSED with prejudice. Fer, Plaintiff's First Amendment

claims—as well as her RLUIP&laims regarding the smudging
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ceremony—against Defendants Wamble-Fisher and Kirkman are
DISMISSED with prejudice.

5. If Plaintiff and any renaining Defendant (ICGZCA, Kerr, Wengler,
Kirkman, or Wamble-Fisher) are interegtin participating in the Court’s
Alternative Dispute Resolution (ADRyogram, they sl file a joint
stipulation for referral to a settlement conferewithin 14 daysafter entry

of this Order. If no stipulation is receidethe case wilbe set for trial.

DATED: February 27, 2015

¢k

¥ s War J. Lodge
i Unlted States District Judge
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