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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

OMAR CASTILLON, DUSTY
KNIGHT, JUSTIN PETERSON, LEON Case No. 1:12-CV-00559-EJL
RUSSELL, CHRISTOHPER JORDAN,

JACOB JUDD, MICHAEL FORD- ORDER ON REPORT AND
BRIDGES, AND RAYMOND RECOMMENDATION
BRYANT,
Plaintiffs,
V.

CORRECTIONS CORPORATION OF
AMERICA, INC,,

Defendant.

On December 3, 2015, United StatesgMaate Judge Caly W. Dale (“Judge
Dale”) issued a Report and Recommedrmha(“Report”), recommending Defendant’s
Motion for Summary Judgnmé be granted (Dkt. 231). Pidiffs filed objections to the
Report (Dkt. 233), and Defendtaresponded (Dkt. 235). The Court has considered the

parties’ contentions and adopts in part aejects in part the Report’s findings.
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STANDARD OF REVIEW !

Pursuant to 28 U.S.C. 8§ 63§(b)(C), this Court may accepeject, or modify, in
whole or in part, the findings and reconmdations made by the Magistrate Judge.
Where the parties object to a report aacbommendation, this Court shall makeeanovo
determination of those pmwns of the report to wbh objection is madeld. Where,
however, no objections are made, arguis to the contrary are waiveldl.; see also
Fed. R. Civ. Proc. 72. “When no timely ebjion is filed, the Court need only satisfy
itself that there is no clear error on tlaed of the record iarder to accept the
recommendation.” Advisory Committee Nst® Fed. R. Civ. Proc. 72 (citit@ampbell
v. United States Dist. Coyis01 F.2d 196, 20@th Cir. 1974)).

The Court has reviewed the entire Reamord the record in this matter and finds
no clear error on the face of the record. In this case, only Plaintiffs filed objections to the
Report. The Court has conductedeanovareview of the portions of the Report to which
Plaintiffs object and finds as follows.

BACKGROUND

This case involves a brutal inmate gatigick that occurred on May 5, 2012, at

the ldaho Correctional Center (“ICC”"Rlaintiffs Dusty Knight, Leon Russell,

Christopher Jordan, Jacob Judd, MicHeaid-Bridges, and Raymond Bryant

! Plaintiffs do not object tthe summary judgment standard of review cited in the
Report. The Court incorporates by referenue adopts the Report’s standard of review
with respect to sumnng judgment. (Dkt. 231, pp. 32-34.)



(“Plaintiffs”) are prisoners in the custpof the Idaho Department of Correction
(“IDOC”). At all relevant times, Plaintiffs we incarcerated at the ICC, a private prison
which, at the time of the attack, was opedaby Defendant Corrections Corporation of
America, Inc. (“CCA” or “Defendat”), under contract with IDOC.

On May 4, 2012, Plaintiffs were movedora housing unit dCC known as F-pod
or Pod F1, in the DEF unifThe DEF unit is the only unit with the IDOC system that is
dedicated for offenders classifi as close custody. (DHi69, p. 6.) Close custody
facilities are designed to houlsggh risk inmates, either bagse they have escaped, have
a serious institutional disciplinary history, lave displayed daegous behavior while
incarcerated. I4., pp. 5-6.) The DEF unit houses glhpercentage of Security Threat
Groups (“STGs"), defined as “a group of two or more offenders who have been
determined to be acting in concert so as to pose a significant thteatdafety, security,
and orderly operation of gfIDOC] facility.” (ld., pp. 6-7.)

An offender classified as “close cady” does not live within the general
population of the prison, but is instead aoafl within a secure perimeter and under 24
hour staff supervision.Id., p. 6.) Movement of close stody offenders in the institution
is limited. Specifically, close custody offgers are only allowed out of their cells for

one hour of exercise, five days per weshg one hour per day dayroom time, five

2 CCA operated ICC for approximately foeen years, from 2000 to June 2014.
(Dkt. 169, p. 3.) In Julp014, IDOC assumed operations of ICC and renamed it the
Idaho State Correctional Centdd.



days per week.ld., p. 8.) Close custody inmates tlapend 22 hours per day in their
cells during the week, arftfh hours on weekends.

The DEF unit had six pods, ters—Delta 1, Delta Zcho 1, Echo 2, Fox 1 and
Fox 2. (Dkt. 167, 1 31.) Each tier, or pads divided into fourths, and a specific gang,
grouped together in a “walk” v8ahoused in each of these aeéDkt. 159-2, p. 4.) For
example, the Aryan Knightsould occupy one walk, the Severely Violent Criminals
another, the Surefios another, and the Nortefios yet another walk. Inmates from different
walks were not allowed to recreate togeth@kt. 169, p. 8.) In other words, only one
group of inmates assigned to a particular wedls allowed out of #ir cells together for
the same recreation or dayroom break. (Dkt. 167, { 14.)

Given the high percentage of STGs witthie DEF unit, moving new arrivals into
the unit posed difficultiesFor instance, DEF Unit Manager Norma Rodriguez was
concerned that moving new individuals inte Al pod might cause such individuals to
be recruited into a STG, or become subjeatxtortion by gang members. (Dkt. 168-5,
pp. 3-4, 8.) Rodriguez thuganted to put new inmat@sthe F1 pod who were not
vulnerable to that type of @ssure from other inmatedd.) At the time Rodriguez
moved Plaintiffs into F1, there were aldganmates living in the F1 pod, assigned to a
different walk, who were members of STGslsas the Aryan Knights, Severely Violent

Criminals (“SVC”), and Surefiosld(, pp. 4-5.) Rodriguez thght Plaintiffs were good



candidates to move into F1 because thesevadl friends who believed a walk of their
own would benefit them asell as the facility’ (Dkt. 168-8, p. 2.)

On May 5, 2012, the day aftthey were moved into tHel pod, Plaintiffs were
attacked when six members of the Aryan Knsgthid not return to #ir cells after they
were let out for recreation. Instead, the gamggnbers hid in a janitorsloset that should
have been locked, alden burst out of the closet aatlacked Plaintiffs with homemade
weapons and their fists when Plaintiffs wetdsequently released for their recreation.
The attackers seriously injured all of the Plaintiffs, one of whosstabbed 18 times.

Plaintiffs allege CCA had deliberateliptes of understaffhg and of housing
individuals within the same gang affiliatiemgether, and claim both of these policies
caused the May 5, 2012 atka CCA filed a Motion folSummary Judgment arguing the
undisputed facts do not estahlis had a deliberately indifferent custom or policy that
was the moving force behiradviolation of Plaintiffs’ constitutional rights. After
considering CCA’s motion and conducting aheg, Judge Dalssued the instant
Report recommending summary judgment be tgihm favor of CCA. (Dkt. 231.)

The factual background of this matter istit@ously detailed irthe Report and is

not objected to by the partiésAs such, the Report’s recitation of the general

% Although the intricacies of the move and Plaintiffs’ feelings about it are detailed
in the Report, such facts are not relevarlaintiffs’ objections and are not further
recounted here.

* While Plaintiffs do not object to the geral factual background provided in the
Report, they do object to saaéof the Report’s conclusions regarding such facts. Where
relevant, the Court will highlighind discuss such objections.



background of this case (Dkt. 231, pp. )-B6incorporated by reference and hereby
adopted.
DISCUSSION

Plaintiffs object to the Report on two general grounds: (1) that it “fundamentally
misconstrues Eighth Amendment jurisprade and ignores the Law of the Case
Doctrine”; (2) that the record demonstrateaiitiffs have proven all four elements of a
claim undeMonell v. Dep't of Soc. Servige$36 U.S. 658 (1978)(Dkt. 233, pp. 2-3.)
The Court will address Plaintiffs’ objectionsturn. Before doing so, a review of the
appropriate legal framework for Plaintiffs’ claim is necessary.

Plaintiffs bring their clan under 42 U.S.C. § 1983, thwil rights statute, which
provides, in pertinent part:

Every person who, under color of any staf ordinance, regulation, custom, or

usage of any State . . . subjects, or catsbs subjected, any citizen of the United

States or other person within the jurgbn thereof to theleprivation of any

rights, privileges or immunities secdrby the Constitution and laws, shall be

liable to the party injured].]
42 U.S.C. § 1983.

“Section 1983 does not creary substantive rights, bigtinstead a vehicle by

which plaintiffs can bring f@eral constitutional and statuyochallenges to actions by

> Plaintiffs initially categorize four mjar challenges to the Report: (1) that it
misconstrues Eighth Amendment jurisprade and ignores the Law of the Case
Doctrine; (2) that it contains numerous migtsalof fact; (3) thait fails to take into
account eye-witness testimony of understafbngMay 4 and May 5, 2012; and (4) that it
fails to construe the evidencethe light most favorable to Ptiffs. (Dkt. 233, pp. 2-3.)
Because Plaintiffs’ second, third, and fouctiallenges each inixe their ability to
successfully establish a § 1983 claim, the Court will cangitem together.



state and local officials Anderson v. Warned51 F.3d 1063, BY (9th Cir. 2006)
(citing Cholla Ready Mix, Inc. v. Civisi882 F.3d 96978 (9th Cir. 2004)). “The
purpose of § 1983 is to deter state achas using the badge of their authority to
deprive individuals of their federally guaranteed rightsl” (citation omitted). To state a
valid claim under 8§ 1983, aghtiff must allege a viokgon of rights protected by the
Constitution or created by fedésdatute proximately caused by the conduct of a person
acting under color of state lavCrumpton v. Gate947 F.2d 1418, 142®th Cir. 1991).

Plaintiffs here allege an Eighth Amendnheilation based on a failure to prevent
harm. The Eighth Amendmeprohibition against “cruednd unusual punishment”
imposes duties on prison officials to “take i@aable measures to guarantee the safety of
inmates.” Farmer v. Brennan511 U.S. 825, 832 (1994) (quotikiyidson v. Palmer468
U.S. 517, 526-27 (1984)). In particular, ‘‘pon officials have a duty . . . to protect
prisoners from violence at thands of other prisoners.Td. at 833 (quotingortes-
Quinones v. Jimenez-Nettlesh§#2 F.2d 556, 558 (1st Cir. 1988)). While prison
conditions may be “restrictive and even harshgratuitously allowing the beating or
rape of one prisoner by another serves giaiteate penological objective, any more than
it squares with evolving standards of decendydrmerat 833 (internal quotation marks,
bracket and citations omitted). Put simplyinigeviolently assaulein prison is not
“part of the penalty that criminal offendepay for their offenses against societyld.
(quotingRhodes v. Chapman52 U.S. 337, 347 (1981)).

However, not every injury suffered loye prisoner at the hands of another

translates into constitutional lidiby for prison officials resposible for a victim’s safety.

v



Id. at 834. For an inmate to succeed @taan based on a failute prevent harm, he
must show (1) that he wascarcerated under conditions paga substantial risk of
serious harm; and (2) that the prison offimas “deliberately indifferent” to inmate
health or safetyld. The first element of the test is objectiv@louthier v. Cnty. of
Contra Costa591 F.3d 1232, 1242#9Cir. 2010) (quotindrarmer, 511 U.S. at 834).
The second element, deliberate indifference sislgective test in that “the official must
both be aware of facts from which the inferenoald be drawn that a substantial risk of
serious harm exists, and he malsio draw the inference Farmer, 511 U.S. at 837.

“[A]n official’s failure to alleviate a significantisk that he should have perceived but did
not, while no cause for commendation, carurader our cases be condemned as the
infliction of punishment.”ld. at 838. Thus, if a “persa@hould have been aware of the
risk, but was not, then the person has nolated the Eighth Aendment, no matter how
severe the risk.'Gibson v. Cnty. of Washoe, Ne290 F.3d 1175, 1188 (9th Cir. 2002)
(citation omitted). “But if a person is awarka substantial risk of serious harm, a
person may be liable for neglewgia prisoner’s . . . needs the basis of either his action
or his inaction.”Id. (citing Farmer, 511 U.S. at 842).

Where, as here, an inmate claimsiagie prison has violated the inmate’s
constitutional rights, the plaintiff muatso meet the testrticulated invionell v. Dep’t of
Soc. Service#l36 U.S. 658, 691-94 (1978%ee also Tsao v. Desert Palace,. 698
F.3d 1128, 1138-39 (9th Cir. 2012) (applyMonell to private entities performing state
functions). UndeMonell, a municipality is subject tability under § 1983 if it is

alleged “to have caused a congional tort through ‘a policy, statement, ordinance,

8



regulation, or decision officially adopteddpromulgated by that body’s officers.City

of St. Louis v. Praprotnilkd85 U.S. 112, 121 (1988) (quotiMpnell, 436 U.S. at 690).

To meet this test, Plaintififmust go beyond the respondeapearior theory of liability and
demonstrate the alleged congiitnal deprivation was the pradt of a policy or custom
of the local governmental unit, because muypactliability must rest on the action of the
municipality, and not on the actionstbe employees of the municipalftySee Connick

v. Thompson536 U.S. 51, 60 (2011). The Supee@ourt has emphasized that “[w]here
a plaintiff claims that the municipality . . . has caused an employee to [violate a plaintiff's
constitutional rights], rigorous standards olpability and causation must be applied to
ensure that the municipality is not held llsblely for the actions of its employed3d.

of Cnty. Comm’rs v. Browrb20 U.S. 397, 405 (1997).

“Official municipal policy includes theetisions of a government’s lawmakers,
the acts of its policymaking officials, and ptiaes so persistent and widespread as to
practically have the force of law.Connick 536 U.S. at 61. Absent a formal
governmental policy, a plaintiff must sh@aw‘longstanding practice or custom which
constitutes the standard operating procediirthe local governmental entityTrevino v.
Gates 99 F.3d 911, 918 (9th Cit996). “[A]n act performed psuant to a ‘custom’ that

has not been formally approved by an appiate decisionmaker may fairly subject a

® Like the Report, the Court here refésshe generally accepted test for
municipalities or “local governmental #res” for purposes of the analysis and
readability. Although CCAs not a municipalityMonell applies to it as a private entity
performing state functionsI'saq 698 F.3d at 1138. Thus, efe the term municipality is
used, the Court intends for the reference to apply to CCA.



municipality to liability on theheory that the relevant pitese is so widespread as to
have the force of law.Brown, 520 U.S. at 404 (citinilonell, 436 U.S. at 690-91.) In
addition, a policy of inaction may beawunicipal policy withn the meaning oMonell.
Oviatt v. Pearce954 F.2d 1470, 1474 (9th Cir992) (“[A] local governmental body
may be liable if it has a policy of inacti@md such inaction amotsto a failure to
protect constitutional rights.”). However, liity of an allegedly improper custom or
policy may not be predicategbon isolated or sporadic events; rather, “it must be
founded upon practices of sufficient duratileguency and consistey that the conduct
has become a traditional method of carrying out polidyéving 99 F.3d at 918
(citations omitted).

In sum, the requisite elementsapg 1983 policy-based claim against a
municipality are the following: (1) the piff was deprived of a constitutional righ(2)
the defendant had a policy or custom; (& plolicy or custom amounted to deliberate
indifference to the plaintiff's constitutionabht; and (4) the policy or custom was the
moving force behind theonstitutional violation.Mabe v. San Bernadino Cnt237 F.3d

1101, 1110-11 (9th Cir. 2001) (citingan Ort v. Estate of Stanewic®2 F.3d 831, 835

" The first element incorporates the tistan Eighth Anendment failure to
prevent harm claim. In other words, irder to show they were deprived of their
constitutional right against cru@nd unusual punishment, Riaffs must show (1) that
they were incarcerated under conditions posirsgibstantial risk of serious harm (the
“objective” element); and (2hat prison officials were diberately indifferent to a
substantial risk of serious hartihe “subjective” element)Farmer, 511 U.S. at 834.
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(9th Cir. 1996)). Withthis framework in mindthe Court turns to Bintiffs’ objections to
the Report.

1. Eighth Amendment Jurisprudence and Law of the Case

Plaintiffs first fault the Report for pportedly ignoring this Court’s decision
denying Defendant’s Motion to Biniss at an earlier stagetbfs proceeding. (Dkt. 233,
pp. 5-8.) Shortly after Plaintiffs filed thrdrirst Amended Complaint (Dkt. 14) in 2013,
Defendant filed a Motion to Dismiss for FailueState a Claim and Failure to Exhaust
Administrative Remedie$.(Dkt. 19.) In denying Defedant’s Motion to Dismiss for
Failure to State a Claim, this Court helaiRtiffs had sufficiently stated a plausible
Monell claim by alleging that Defendant m&med a policy or custom of (1)
participating in a “ghost worker” scheme rksg in fewer correctional officers and thus
contributing to danger in the prison, andi@using prison gang members together in the
same unit. (Dkt. 54, pp. 6-7.)

In so holding, this Court citeldlarmerfor the proposition that a prison official
may not ignore a threat of violence even ifdoes not perceive it as likely. (Dkt. 54, p.
8) (citingFarmer, 511 U.S. at 833) (“Nor may aipon official escape liability for
deliberate indifference by showing that, whke was aware of an obvious, substantial

risk to inmate safety, hedlnot know that the claimamtas especially likely to be

® Although the exhaustion element@éfendant’s Motion to Dismiss was
successful with respect to foemPlaintiffs Omar Castilloand Justin Peterson, it is not
relevant to either the Report or Plaintiffdjections and will nobe further discussed
here.

11



assaulted by a specific prisoner who eventuadiyymitted the assaul).” This Court also
concluded evidence of a longstanding custoay be introduced to support Plaintiffs’
claim, including evidence of understaffiagd gang clustering dating back to 2008,
noting: “Although Defendant contends tiaintiffs’ attack in May 2012 is too far
removed from the IDOC’s 2008 investigatidhe allegation that gang members were still
being housed on the same walk at the timth@fattack raises aqulsible inference that
CCA had not resolved the probis identified by the IDOCears earlier.” (Dkt. 54, p.
8.) This Court also held the attackerdi@es should not be cottsed as a superseding
cause, and the allegations that CCA had lnedifferent to the mere threat of violence
can constitute a prop&tonell claim, stating:
Defendant appears to suggest that hawelangerous the ganight have been,
the attackers’ independent actions conttdua superseding ase eliminating any
§ 1983 claim. This argument illustes a fundamentahisunderstanding of
§ 1983 jurisprudence. Claims tlaaprison policy amounts to deliberate
indifference ‘to the threat of seriousrhmof injury’ by ore prisoner against
another are cognizable under § 1983.
(Dkt. 54, p. 11) (quoting@erg v. Kinchelog794 F.2d 457,39 (9th Cir. 1986)).
Plaintiffs criticize the Repw for purportedly depdéing from the aforementioned
analysis and holding, “[p]latiffs fail to explain how the aatl staffing patten on May 5,
2012, in the DEF unit caused Plgfit's injuries[.]” (Dkt 231, p. 43.) Plaintiffs argue the
“threat” of serious harm or injury is englu to claim an Eighth Amendment violation
underFarmerand this Court’s order denying Defeard’'s Motion to Dismiss, and that

they thus need not explain how the staffing patte the date of their attack caused their

injuries. (Dkt. 233, p. 6.) Asuch, Plaintiffs @im the Report violais the “law of the

12



case” doctrine, which provides a “court isngeally precluded from reconsidering an

issue that has already been ded by the same court, ohmher court in the identical

case.” Rebel Qil Co., Inc. v. Atlantic Richfield Cd46 F.3d 1088,093 (9th Cir. 1998)
(internal quotation markand citation omitted).

Plaintiffs’ argument is unavailing. Firdhe law of the case doctrine does not
apply where, as here, two diffetestandards of review apply tioe relevant Court orders.
See, e.g., Stagl v. Delta Airlines, Int17 F.3d 76, 80 (2d Cit997) (law of the case
does not apply where the procedural postin@nges the nature of the issue).
Specifically, at the motion to sliniss stage, the parties haat to present evidence and
this Court was confined to the allegation®iaintiffs’ complaint. The issue before this
Court at the motion to dismiss stage was soMigther Plaintiffs’ complaint, accepted as
true, contained sufficient factual matter to “state a claim for relief that is plausible on its
face.” Bell Atl. Corp. v. Twombly650 U.S. 544, 570 (20D7 By contrast, at the
summary judgment stage, JedQale was charged with applying the law to the facts and
evidence to determine whetHelaintiffs established a genuine issue of material fact
sufficient to withstand summagydgment. In finding théacts and evidence failed to
establish a genuine dispute of material fdatjge Dale did not caratdict this Court’s
holding with respect to Plaitfits’ ability to satisfy the lessestandard required for stating
a plausible claim at the pleading stage.

Second, the Report did not depart frons @ourt’s recitation of the law with
respect to a successful § 1983 claim. Thpdrés explanation of #law is consistent

with, but more detailed than, this Court’saéysis of the law in the order denying the
13



Motion to Dismiss. Both ik Court and Judge Dale highlighted that a succeb&sukll
claim requires a plaintiff to prove “the pojfior custom is a moving force behind the
constitutional violation.” CompareDkt. 54, pp. 5-@vith Dkt. 231, pp. 39, 41-42, 46-49,
55.) Although this Court held Plaintiffs’ theory that Defendant created a substantial risk
of serious harm by institutingnd maintaining a policy @ustom of placing too few
guards on duty and of hougiprison gang members in the same area was plausible,
Judge Dale determined theigence did not establish such alleged policies were the
moving force behind Plaintiffshjury. Although, as will béurther discussed, this Court
disagrees with some of Judge Dale’s falctunaings regarding causation, the Report’s
legal analysis is consistent with both tlisurt’s decision dengig the Motion to Dismiss
and with cases interpreting tMonell causation elementSee, e.g., Mah&37 F.3d at
1110-11;Thomas v. Baga14 F.Supp.2d 1201, 1206 (C.0Cal. 2007) (noting that the
custom must be the “moving force” behiagblaintiff's constittional injuries, which
requires the plaintiff to establish that thestom is “closely related to the ultimate
injury,” and that the injoy “would have been avded had proper policies been
implemented.”)Long v. Cnty. of Los Angele$42 F.3d 1178, 119@th Cir. 2006).
Similarly, Plaintiffs claim the Report caadicts itself because it holds both that
the “first objective component of an Eighfimendment violation is met if the inmate
shows that ‘he is incarceratedder conditions posing a substantial risk of serious
harm...” and that “Plaintiffs fail to explaihow the actual staffing pattern on May 5,
2012 in the DEF unit caused Riaifs’ injuries....” (Dkt. 233,p. 6) (internal brackets,

guotation marks and emphasisitied) (citing Dkt. 231, pp. 3443.) Plaintiffs posit,
14



“[i]f the Plaintiffs only need talemonstrate conditions posiagubstantial risk of serious
harm, then the Plaintiffs do not need to explhow the staffing pattern on a particular
date caused their injuries. The ‘threat’ ofies harm or injurys enough to claim an
Eighth Amendment violation.”1qd.) In making this argument, Plaintiffs conflate the test
for an Eighth Amendment vidian with that of a successfiMonell claim. To establish
liability underMonell, a causal link between the alleigeonstitutional violation and the
policy or custom is necessar@ity of Canton v. Harris489 U.S. 378, 385 (1989) (“our
first inquiry in any case alleging municidalbility under 8§ 1983 is the question whether
there is a direct causal link between anmgipal policy or custom and the alleged
constitutional deprivation.”). The Regalid not err in so holding.

Finally, Plaintiffs challenge the Report’s reliance@iouthier v. Cnty. of Contra
Costg 591 F.3d 1232 (9th Cir. 201@hen this Court determinedouthierwas
inapposite in deciding the Motion to DismisAs Defendant notes, &htiffs misconstrue
this Court’s order, which simply four@outhier—an appeal from summary judgment—
immaterial at the matn to dismiss stage. (Dkt. 235, pp. 3-&lputhierremains good

law for purposes of summary judgment and the Réport.

% In the Order denying Defendant’s kitin to Dismiss, this Court also
distinguishedClouthier because “Plaintiffs do not badeeir claims solely on their
allegation that a final policymaker approvée decision to move them into the gang-
controlled walk. They also assert that theginstitutional rights were violated pursuant to
‘an expressly adopted official policy [or]@ng-standing practice or custom’ of housing
members of a gang together in the same waltikch made that housing unit particularly
dangerous.” (Dkt. 54, p. 10) (citiriglins v. City of Sierra Madre710 F.3d 1049, 1066
(9th Cir. 2013)). However, as will be further discussefia, given the evidence
considered by Judge Dale and Plaintiffgbiiity on summary judgment to distinguish
(Continued)

15



2. Plaintiffs’ Ability to Meet Four Elements of theMonell Test

Plaintiffs claim Defendant’s alleged paks of understaffing and clustering gang
members together bosatisfy the four-prondylonell test used to evaluate Plaintiff's
Eighth Amendment claims. The Court findsigie issues of disputed material fact
preclude summary judgment with respect t@imliffs’ understaffing claim, but agrees
with the Report’s grant of summary judgmentharespect to the gang clustering claim.

a. Understaffing

Knowledge of prison understaffing andl@cision not to increase the number of
guards on duty may amount to deliberaidifference to the satfgand well-being of
prison inmates, in violation of the Eighth AmendmeBtiwards v. Gilbert867 F.2d
1271, 1277 (11th Cir. 1989 nderson v. City of Atlant&d78 F.2d 678, 685 (11th Cir.
1985). Understaffing of correctional officenereases the risk of inmate on inmate
violence. Miles v. Wilkinson2013 WL 5592412, at *5 (W.[DLa. 2013). To prevalil,
Plaintiffs must prove Defendant had a polafydeliberate indifference to the risk of
understaffing and that this gy caused their injuriesGreason v. Kem@B91 F.2d 829,
838 (11th Cir. 1990). When understaffing appdarhave contributed to a violation of

an inmate’s Eighth Amendment rights, a calisél exists between that violation and the

persuasive authority findg gang clustering does nedtablish a per se Eighth
Amendment violation, the Court agrees witle Report’s holding with respect to
Plaintiffs’ gang clustering theory, anchfis summary judgment wappropriate with
respect to this claim.

16



prison’s policy if officials are aware of tlsaffing problem but fail to take corrective
action. Id. at 837 n. 18.

As the Report noted, prison staffinggisnerally understooih concert with
overcrowding, and a corresponding increasenmate violence. (Dkt. 231, p. 42.) For
example, if there is an inease in population witut a corresponding increase in staff, “it
is inevitable that some violea will occur because thereeaoo few officers to observe
and protect too many inmatesCapps v. Atiyehs59 F.Supp. 894, 904 (D. Or. 1983).
The State is “deliberately indifferent to inmatfety if it crowdsnore inmates into an
institution than it can amtjuately supervise.id. at 903. Courts generally look at the
level of violence, and whethdris high enough to warrant an inference that the state, or
here, CCA, is deliberately indifferent to intaasafety when unddedfing is an issudd.
at 904;Balla v. Idaho State Bd. of Correctiqri®5 F.Supp. 1558, 1518. Idaho 1984)
(finding understaffing and overasaling to be one of the priipal causes of violence at
the Idaho State Corrachal Institution).

Plaintiffs contend CCA had a policy of usrdtaffing that amounted to deliberate
indifference to their constitutioheghts, and that this policy or custom was the moving
force behind the violent attack on May B12. To establish a deliberately indifferent
policy of understaffing, Platiifs highlight a settlemerdagreement entered into kelly
et al v. Wengleret all:11-cv-00185-EJL, in September of 2011. Plaintiffs inkibly
case alleged constitutional violaiis at ICC because of higgvels of inmate-on-inmate
violence, inadequate staffing and trainimgdequate investigation of assaults, and

various other defaults. Among other things, Kledly Settlement Agreement (hereinafter

17



“Kelly Agreement”) required IC@ maintain minimum sténg levels. CCA was to
comply with the staffig pattern pursuant to CCA’s cordtavith IDOC, and increase the
staffing pattern to include a minimum ofée additional correctional officers to be
utilized at the discretion of hWarden to enhance the ouesacurity of the facility.

(Dkt. 14-9, p. 1)

Two years after thelly Agreement was enterectan Judge David O. Cart8r
held a show cause hearing to determinetiwar CCA had breached it. The show cause
hearing was held after CCA issued a preksasz, on April 11, 2013, announcing that it
had “concluded an extensive internal istigation” and found there were “some
Inaccuracies” in staffing recoradser a seven-month periodKdlly v. Wenglerl:11-cv-
185-EJL, Dkt. 76, p. 3.) Specifically, CG¥etermined there were approximately 4,800
hours from April through October 2012 wkeaecords indicated a correctional officer
was staffing a security post but the post was actually vaclahy. (

After conducting the contempt hearidgdge Carter held CCA and ICC Warden
Timothy Wengler in civil contempt and breach of Kally Agreement. If., p. 23.) In
so holding, Judge Carter made a numbdimafings regarding understaffing at ICC,
including that CCA and Warden Wengler Hadple” notice of several signs of staffing

shortages during the period of time between the SeptembeK2(§Agreement and

19 Judge Carter sits in Itla by special designation and telly case was referred
to him for the purpose of conducting a setiat conference. (1:11-cv-185-EJL, Dkt.
16.) By virtue of the&kelly Agreement, Judge Carter was given authority to resolve
disputes about compliance with the Agreement in his capacity as a federal district court
judge.
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2013 show cause hearindd.( p. 10.) For instance, Waad Wengler testified at the
contempt hearing that usisgpervisors and case managessloor officers—a practice
flagged in theKelly Agreement as “unacceptable”—hadd®done two to three times per
week following the settlement. (Id.) Judge Carter found CCA “regularly fell short of
their obligation to staff positions that are matady under their contract with [IDOC].”
(Id., p. 2.)

Further, Judge Carter noted the 4 80issing hour tally CCA reported only
reflected an examination ofght shift records, and not numbers from any review of the
day shift. (d., p. 7.) According to testimony fmo CCA’s assistant general counsel
during the contempt hearing, hundredsddlitional undocumentehours were found
during day shifts within & seven month periodld(, p. 11.) Judge Carter also
recounted testimony from two former ICC gloyees stating mandatory posts were
regularly unmanned, and that such violatiarse frequently raised to supervisors,
including to ICC Assistant Warden ThamKessler. For example, former ICC
corrections supervisor Annetidullen, who worked at times the DEF unit, “testified
credibly that she saw regular, glaring absemt@012, and complaad frequently to her
superiors to try to fix the problem.1d(, p. 12.) Mullen testified that she went up the

chain of command when submitting her céanpts, including to assistant warden

1 Using supervisors and casmnagers as floor officeposed a security problem
because the former were not trained as coomal officers and were more likely to have
a social work background and educatioh., @t 8, n. 7.) Case managers were also likely
to have other duties that would distrdedm from following scurity protocol. Igd. at 8);
see alsdl:12-cv-00559-EJL, Dkt. 188-2, 1 8.)
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Kesller. (d.) Mullen stated staffing shortagesr@&ommon knowledge at the prison.
(1d.)

Judge Carter also highlighted eviderestablishing “[flacility senior management,
including the Warden and Assant Wardens, were aware of acute personnel shortages in
the spring, summer and fall of 2012.1d.( p. 15.) When questioned during the show
cause hearing whether he met the expiects of his job when it came to filling
mandatory staffing posts, Warden Wengler oesjed, “to the extent of going back and
checking more often on the peoftiat were responsible for it, n&*”(Id.) Plaintiffs
suggest Judge Carter’s orderding CCA in contempt of thi€elly Agreement is
evidence of a policy of understaffing the Regailed to credit. (Dkt. 233, p. 9.)

The Report determined Plaintiffs’ reliance ielly and its findings was improper
and insufficient to create a triable issue aftfa(Dkt. 231, pp. 44-4%.Judge Dale held
the evidence ielly was unpersuasive both becausevblved violence in the North
and West wings of ICC, as opposed te those-security DEF unit, and because it
focused on violence occurringl&C during the five years prior to the filing of tKelly
complaint in Februg 2011. Judge Dale explained:

[T]he settlement ifKelly was reached on September 2011. In contrast, the

DEF pod did not begin operatis until 2009, and the attack on Plaintiffs occurred

on May 5, 2012, after theelly [Agreement] had been approved and the Court

began monitoring conditions at ICC in atbempt to rectify the violence. Thus,
the comparison is not only factually tint, there is a temporal disconnect

121n other portions of kitestimony, Warden Wengladmitted that he bore a
portion of the responsibility for staffing shortagek.,(p. 15, n. 21.)
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between the violence that exidtprior to the filing of th&elly complaint and the
attack that occurred here.

(1d.)

Although the Court agredke evidence used to support understaffing irkibiéy
complaint is questionable given the timing of the complanat generality oéllegations
involving ICC as a whole, ragh than the DEF unit, it findthe evidence lghlighted by
Judge Carter in his Order finding CCA andMén Wengler in civil contempt of the
Kelly Agreement creates a triabksue of fact in this matteBignificantly, the evidence
of massive understaffing CCiself reported in April 2018volved thespecific time
period of the attack on Plaintiffs. BetweApril and October 02012, CCA identified
nearly 4,800 unmanned howasICC during night shiftalone. As will be further
discussed, Plaintiffs allege their attagis possible because an offender was left
unsupervised during the night shift on May2812. Due to insufficient staff on May 4,
2012, Plaintiffs allege Offender Campos wakedb rig the janitor’s closet door and then
communicate with the aggressors. (Dkt. 233,3) There is no temporal disconnect
between the violence that existed at the théudge Carter's contempt order and the
attack that occurreith this case.

The Report also faults Plaifis for relying on violencestatistics used by plaintiffs
in Kelly, noting such statistics arepgrsuasive here because they involved the prison as
a whole, and did not concentrate on e unit itself, a clos custody unit with
completely different conditions than ICGjeneral population. (Dkt. 231, p. 43.)

However, Plaintiffs cite eviehce in the record suggesliDEF had a history of being
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twice as violent as the rest of the pris¢bkt. 188-1, § 40.) Ifrebruary 2012, CCA’s
violence goal was to reduceolence in the DEF unit to 44violent incidents per year,
almost 300% higher than any other unid.;(see alsdkt. 190, p. 46 The Report’s
conclusion that there is no 8sdical analysis concentraty on violence in the DEF unit
itself does not address such evidence. (B&38, p. 43.) There is also testimony from
multiple witnesses in this case regarding prolific violence andlityaio enforce rules
within the DEF unit. $ee, e.g Dkt. 188-2, Ex. 1, 1 8-10, I, 25-26; Ex. 2, 18; Ex. 5,
p. 41; EX. 6, pp. 53-54.)

Evidence from th&elly contempt proceedings involves the specific time period
and, in some cases, unit, of Plaintiffs’ adsand is relevant t@laintiffs’ understaffing

claim. In light of Judge Gter’s finding of pervasive undstaffing in the years following

3 This citation is to no®from an ICC February 2012 Weekly Captain/Unit
Management Meeting. ICC tianonthly meetings with athanagerial staff, including
unit managers, the warden, asant wardens, and managers of other departments in the
facility. (Dkt. 188-2, pp. 44-45.) In éhFebruary 2012 notes, unit managers are
encourage to share the followiamlent incident per year goal numbers with their staff:

BC unit/goal 9.9
JKL unit/goal 17.81
DEF unit/goal 44.1
GHI unit/goal 5.85
PIE unit/goal 3.6
M-R unit/goal 12.6
S-X unit/goal 17.55

(Dkt. 190, p. 46.)

22



theKelly settlement, especially during the spediiime period of the instant attack, the
Court cannot agree with the Report’s condugihat understaffing at ICC was resolved
by virtue of theKelly settlement. (Dkt. 231, p. 42.) &ddition, Plaintiffs do not rely
entirely on theKelly evidence to suppottieir claim that CCA hda pervasive policy of
understaffing.
In support of their understaffing claiflaintiffs also cite sworn testimony from
ICC’s former Chief of Security Shane Jepg§&lepsen”). (Dkt. 233, p. 9) (citing Dkt.
143-16.) Jepsen worked at the ICC facifityn 2008 to 2013(Dkt. 143-16, T 2.)
Jepsen stated that through@0tL0, 2011 ad 2012, there was a constant staffing shortage
at ICC, and that it was common that aswnas 17 positions ondaily schedule could
not be filled in advance due to asufficient number of employeesld(, 11 5-6.) Jepsen
noted:
Around May 2012, it became widely knavat ICC that the administration had
difficulties in staffing positions when thea$ting schedule came out one week in
advance due to the number of vacancies on the staffing roster. This was widely
known because ICC/CCA haal institute mandary overtime.... Daily requests
to work overtime often turnedto directives given ghe last minute, frequently
with the threat that refusg to work overtime wouldesult in a Problem Solving
Notice (PSN), which was essentially adplinary action for staff. Warden
Wengler and Assistant Warden Kes&een instituted an overtime policy
requiring that staff trained for securippsts, but were not assigned to a housing
unit, to give up one of @ir two days off each wedk work owertime. The
overtime policy was very unpopular wiskaff.... Typically correctional officers
were being required to work 16 hour s$kifather than th&2 hours they were
scheduled.
(Id., 171 11-12))

Jepsen also testified that he inforn@dA Managing Director Kevin Myers and

Warden Wengler in September 2011 that thezee not enough staff to fill the gaps in
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shift rosters that occurreditiaat the ICC facility. Jespsestated Myers responded that
he had “heard enough aboutffing issues,” and that Jepssimould just “deal with it”
because staffing would not be increasdd., { 33.)

The Report addressed Jepsen’s tastynbut concluded it was insufficient to
create a triable issue of material fact becalegsen did not testify as to the specific
staffing of the DEF unit. (Dkt. 231, p. 48 23) (noting Jepsendicated that “in
general” it was common in 2012011, and 2012 thai7 positions could not be filled, but
failed to identify which positionand where, and that Jepsedicated that in 2010 and
2011 IDOC contract monitors “expressed cam¢ about the level of staffing, but failed
to set forth specific facts.) However, Jegsdastimony is also corroborated by various
employees who specifically waell in the DEF unit during éhtime of the attack. In
addition, the Report does notdadss Jepsen’s claim that tepeatedly advised Wengler
and CCA’s Managing Director K&n Myers that there were not enough staff to fill daily
gaps in shift rosters at IC@nd that he was told thsitaffing would not be increased
despite such gaps. (Dkt. 143-16, § 33.) @éldihh not alone sufficiério create a triable
issue of fact, the Court finds Jepsen’siteshy supports Plaintiffs’ claim of a policy of
understaffing at ICC.

Jerry Sharp served as Shift Sergeath@DEF unit from Sepmber of 2011 until
his termination in January of 2014. (Dk83-1, p. 9, 1 6.) Sharp submitted a sworn
affidavit stating during his time as Shift Sergeant in DEF, his detail “was consistently
understaffed to the point whestaff were not properly supased and often had to take

unnecessary risks in orderdo their job properly.” Ifl.,  7.) Sharp indicated he
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informed Assistant Waen Kessler on multiple occasions between September of 2011
and June of 2012 that nat@ugh staff was being allocatelDEF to properly fill that
unit’s posts. Igd., p. 11, 1 13.) Like Jepsen, Shamues he was advised to just do what
he could with the resources he haltl.)(

In addition, DEF Pod Control Officdacob Mills submtted sworn testimony
affirming CCA frequently used “ghost offic& to cover shift vacancies within the
facility. (Dkt. 143-9, 1 9.) Mills stated the term “officer ghost” and “ghost officer” were
used by CCA employees to refe a post that was unoccupied due to a shift vacancy,
and that, on numerous occasions throughaiemployment, CCA employees informed
him that “officer ghost” had been assignedavatch the crash gates within the facility or
to cover other vacanciesld(, 11 10-12.)

Similarly, Sergeant Garth Carrick, the firesponder when the Méb, 2012 attack
occurred, submitted an affidavit statingvits “common occurrence during 2010, 2011
and 2012” for multiple posts toe left vacant in the prisand specifically in the DEF
unit. (Dkt. 143-15, 1 11, 16.) Carrick statews “regular understaffing required the
security staff that was presdntabandon important securitygpocol just to keep up with
the schedule. Essentially many of the IC(hkayees were required to do the work of
two or more people.”1d., 1 16.) Like Jepsen and Mills, Carrick stated understaffing was
common knowledge amongst administrativéfstacluding Warden Wengler, and that
he was just told to make it workhen he reported understaffingd.( 1 20, 21.)

Correctional officer Dustyn Skogsberg, thay officer presenin the F1 pod

when Plaintiffs were attacked, submitted #idavit stating, “[tlhe correctional officers |

25



worked with did the best they could with tfesources they had, but these resources were
simply insufficient. The awectional officers were typically very tired because of
mandatory overtime. | made these problém®wyn to my supervisors, but no changes
were made in the level of staffing.” (DKt88-2, Ex. 1,  10). Skogsberg further

testified:

| often worked nights on DEF and the pnswas always understaffed after 9:30
pm (and often earlier) making it difficuld supervise offenders working as
janitors. Correctional officers wereteh extremely tired due to the mandatory
overtime meaning that the posts thatevenanned’ were not always manned by
correctional officers that were alert an@pared for the riskhat existed in a
prison environment.

Although | frequently wdked the night shiftvithin the DEF unit, | never observed
a cell search conducted during the nighttsiThe DEF Unit would typically have
four and sometimes fewer officers on ddtyring the night shift. This low
number of staff scheduled to work tB&F night shift would make it impossible
to conduct a proper cell searat night. This was exerbated by the fact that
many other posts within the prison were left vacant at night. For instance the
utility posts were often vacant. Corraxtal officers withinDEF would be called
off the unit to man the cragfates within the prison & movement of inmates was
taking place. During these times, there was nobody to relieve me from my post, so
even fewer correctional officers were prasanich of the time. Similar vacancies
were caused by lunch or bathroom breaso without any relief for correctional
officers who left posts for these reasoii#is also occurred during day shifts.

(Dkt. 188-2, Ex. 2, 11 22-23.)

Finally, Plaintiffs also argued on summauggment that an identical attack which
occurred eleven months earliarthe DEF unit evidencedmolicy of understaffing and
deliberate indifference on the part of prisdfictals. Specifically on June 14, 2011, a
group of Nortefio gang members hid ie fhnitor closet in DEF pod and avoided
detection by staff, who believed the Nortefiasl been re-secured in their cells. (Dkt.

188-2, Ex. 11, p. 73.) When the next wafinmates was released out into the housing
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unit, the Nortefio inmates sprufrgm inside the janitor’'s oset and attacked “Gangster
Disciple” inmates with their fists.Id., p. 74.)

In conjunction with the adence of pervasive understaffing at the time of the
attack and of Warden Wengler and AsaigtWarden Kessler's knowledge of such
understaffing cited in thKelly contempt hearing, and throughout the record in this case,
as well as officials’ refusal to correcttiproblem despite: (1) peated complaints by
staff; (2) violence within th®EF unit; and (3) the June 12011 attack, the Court finds
Plaintiffs have established an Eighth Amiiment violation for purposes of summary
judgment with respect to their understaffigim. The evidence sufficient to find
Plaintiffs were incarcerated der conditions imposing a substiahrisk of harm, and that
Defendant was both objectivedynd subjectively aware of this risk but chose not to
alleviate understaffing.

The evidence is also sufficieto create a triable isswdth respect to municipal
liability, as a policy of omission may bed®l on a failure to implement procedural
safeguards to prevent constitutional violatio@siatt v. Pearce954 F.2d 1470, 1474
(citing City of Canton v. Harris489 U.S. 378, 396 (1989)). @anton the Court
recognized “a high degree of fault on the partitf officials” is required “before an
omission that is not itself unconstitutiortan support liability as a municipal policy
underMonell.” 489 U.S. at 396. However, the Court determined veh8r1983 plaintiff
“can establish that the facts availableity policymakers put them on actual or
constructive notice that the particular onussis substantially certain to result in the

violation of the constitutional rightsf their citizens, the dictates Monell are satisfied.”
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Id. For itis only then that it “can be sdltht the municipality has made “a deliberate
choice to follow a course of ian...among various alternatives™ Id. (quoting

Pembaur v. Cincinnatd75 U.S. 469, 48384 (1986)). CCA'’s persistent understaffing,
its awareness that such pglwas insufficient to protéénmates due to repeated
warnings by various employees, violenagwm the DEF unit, and a similar inmate
attack mere months before the attack onrfifs, its contractual agreement to change its
policies inKelly, and CCA'’s blatant failure to address the problem despite such
circumstances, establishes for purposesuaimary judgment that CCA had a policy of
deliberate indifference to the safety and welkheof prison inmatesn violation of the
Eight Amendment. In sum, the Court findintiffs submitted dticient evidence to

withstand summary judgment on thesfithrough third elements of\donell claim*®

4 Plaintiffs claim subjective knowledgeri®t necessary to &blish an Eighth
Amendment violation, and arg@antonholds only actual oconstructive notice is
required. (Dkt. 233, p. 7.) As the Courtiarmerwas careful to highlightCanton’stest
for deliberate indifferencmvolved whether a munigality can be subject tdonell
liability based on a policy of omission, suchfaiure to train. 511 U.S. at 840 (citing
Canton 489 U.S. at 390). As thearmer Court held, Canton’sobjective standard,
however, is not an appropriate test for daiaing the liability of prison officials under
the Eighth Amendment.... Section 1983, iethmerely provides a cause of action,
‘contains no state-of-mind requirement indepartcf that necessary to state a violation
of the underlying constitutional right.’td. at 841. While the “deliberate indifference”
required to establish an Eighth Amendmewotation is both objectie and subjective, the
“deliberate indifference” required to estahlisiunicipal liability requires only actual or
constructive knowledgeld.

1> plaintiffs also suggest a letter fronetBtate of ldaho put CCA on notice of
understaffing at ICC in 201Q\Dkt. 233, p. 9) (citing Dkt. 110-5). Specifically, a
security staffing assessment was conducté@@tto determine contract compliance.
(Dkt. 110-5, p. 1.) The assessment reviewaity schedules between June and August
2010, and revealed repeatedtances where officers were posted to multiple posts at the
(Continued)
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1. Causation

After considering Plaintiffs’ evidence ohderstaffing, the Report holds, even
crediting such evidence, “Plairfsffail to explain how the &gcal staffing pattern on May
5, 2012 in the DEF unit caused Plaintiffs’ ings, other than speculating that more staff
or a different makeup of staffould have prevented it.” @@. 231, p. 43.) Critically,
despite the evidence of frequemderstaffing in DEF, thiacts established the unit had
more officers than contractually required during the May 5, 2012 attack on Plaintiffs.
(Id., pp. 46-47.) According ttbOC Deputy Warden Tim Hjgins, the contract between
IDOC and ICC specified the minimum stafi for the DEF pod required a pod control
officer and four floor officers. Eight staffiembers were on duty in the DEF unit the day
of the attack, and at the precise time @f éiitack, seven staff mdbers were present.
(Dkt. 231, pp. 46-47.) In lighaf such staffing, the Report concluded, “Plaintiffs have
failed to articulate how CCA’alleged policy of understaffg, when CCA on the day of
the attack had more officersatn the one pod control and fdimor officers contractually
required, caused the injurieswhich they now complain.”ld., p. 47) (citingBatista v.

Columbia Cnty, 2013 WL 5675214, *5 (DOr. 2013) (denying summary judgment on a

same time, demonstrating maokry security staff requirements were not fulfilled. The
assessment also revealeeveln instances where a posthe DEF pod was not filled
during the night shift. Id., p. 2.) Although the Report doret specifically address this
letter, the Court finds, like the lence filed in support of th€elly complaint (as
opposed to thevidence in support of th€elly contempt order) that evidence of
understaffing in 2010 is toorfaemoved from Plaintiffs’ claim to establish a genuine
issue of material fact.
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Monell understaffing claim when the evidence indicated thaimat of attack, the jail’'s
staffing exceeded minimum standas#s forth under japolicy).

Plaintiffs dispute several of the Repertactual findings with respect to the
number of staff on duty at the time of thtaak, and also contend the contractually
mandated minimum number of staff was instént to protect Plaintiffs’ constitutional
rights given the pervasively dangerous condsiin the DEF unit(Dkt. 233, pp. 10-11,
14-15.) The Court need not address sughraents because it finds there is sufficient
evidence to withstansummary judgment on Plaintiffslaim that understaffing on May
4, 2012 was the moving e behind the attack.

Plaintiffs allege understaffing on the daryor to the attackiMay 4, 2012, allowed
an inmate to rig the lock dhe janitor closet door. THeeport discounts this theory,
stating, “Plaintiffs argue that Campdbke inmate who rigged the door, was
‘unsupervised,’ suggesting staffing shouldab&:1 ratio for all inmates to be
‘supervised.” The Constitution does not requirg&rvision’ of that nature.” (Dkt. 231,
p. 47.) However, as Plaintiffs respondQD mandated a “Direct Supervision” model,
which required that when an inmate was outisfcell, a correctional officer must be in
the same room as the inmate. (Dkt. 233,3) Plaintiffs offer eyewitness testimony to
support their claim that understaffing thgmi before the attack prevented the direct
supervision of Offender Campos, thus @iilag him to rig the janitor’s closet.

For instance, Sergeant Carrick viewed footage from theodlthe night of May 4,

2012 and created a Disciplinary Offense Report for Offender Campos for rigging the
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janitor closet doot® (Dkt. 124, p. 4.) Upon vieing such footage, Carrick noted
Campos could be seen riggitige door and then communicating with the aggressors the
night before the attack, and concluded Caghpactions were “designed to support and
enable the violent actns the next day.”lqd.) Carrick also stated Campos was “a
verified member of the STGroup Surefios, which has a long documented history of
working with the Aryan Knights.” I¢.)

Officer Mills, who was posted to woiRod Control within the DEF unit on the
night of May 4, 2012, stated he had taVe his post in DEF Padontrol throughout his
shift to cover other DEF posts. (Dkt. 143¥914.) Mills confirmed, “neither I, nor any
other officers on duty during the secondtstn May 4, 2012, directly supervised
Offender Campos when he accessedah#or’s closet on the F1 pod.d(, T 20.) Mills
also stated, “I recall DEF dibt have enough staff to proM uninterrupted and direct
supervision of offenders during the seconit sim May 4, 2012. DEF only had enough
staff to conduct the watch tours, but not egiostaff to supervise the housing units. The
three floor officers posted withiDEF during the escond shift on May 4, 2012 could not
adequately provide enoughpmiavision of the unit.” Ifl., 1 21.) A reasonable juror could
conclude the lack of staffingn the night of May 4, 201®as the “moving force” behind
Plaintiffs’ attack. The testimony of Carrigkd Mills regarding the lack of supervision

the night of May 4, 2012, pacularly when coupled withleof the evidence of frequent

16 CCA did not preserve thigdeo footage after determining it was not relevant to
an investigation.
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understaffing in the DEF unit in May of 201&specially during the night shift, is
sufficient to establish causationtae summary judgment stage.

The Report ultimately concluded thaten if the DEF unit was understaffed on
May 4, 2012, the “abundance of staff on Mgy2012, more thaalleviates the prior
day’s alleged understaffing that somehow alldv@ampos to rig the closet door.” (Dkt.
231, p. 47.) The Report makes this findimgrause the video surveillance from the day
of the attack purportedly shows the officers otydn the F1 pod aihe time of the attack
negligently fulfilling their duties. Specifically, Skogsberg checked the cell doors from
which the aggressors exited, as well agdhéor’s closet door, tensure they were
locked before allowing Plaintiffs out dfieir cells. However, Skogsberg failed to
actually open the doors to ensure all of the Delta watlates (the Aryan Knight
attackers) had exited the building before sligggthe release of the Charlie walk inmates
(Plaintiffs). In addition, Officer Blake Aderson, who was supeésing the Delta walk
inmates while they were outside in the e&tion yard, failed to notice that six of the
sixteen Delta walk inmates were missin{@kt. 231, pp. 48-49.) The Report concluded
no amount of officers would “have reversed the critical errors made by the two officers
responsible for the movement of the sixt&elta walk inmates on the morning of May
5, 2012. Nor would the persistent understaffihat Plaintiffs claim existed in the years
leading up to the May 5, 2012 attack hatanged or altered the mistakes made by the
officers responsible for prisonerovement on May 5, 2012.1d(, p. 49.)

The Court respectfully disagrees given ¢wvaence Plaintiffs have submitted of

understaffing on May 4, 201&hen Offender Campos riggéuk janitor’s closet door.
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Such evidence is at leasfffgtient to create a genuinesue of material fact. A
reasonable juror could find Campos’ abilityrig the door due to a policy of
understaffing—which allowed the Delta wafimates to hide oMay 5, 2012—was the
moving force behind Plaintiffs’ attack, regéess of any supposed negligence on behalf
of Officers Skogsberg and Andersdnin ruling on summarjudgment motions, all
inferences must be drawn in the lightshtavorable to the nonmoving partgnderson
v. Liberty Lobby477 U.S. 242, 253 (1986). As theniti Circuit has held, if a rational
trier of fact might resolve the issue irvéa of the nonmoving party, summary judgment
must be deniedT.W. Elec. Serv., Inc. v. Pacific Elec. Contractors As309 F.2d 626,
631 (9th Cir. 1987). Absent Offenderr@pos’ closet rigging on May 4, 2012, a
reasonable juror could concluthe assailants would notVyebeen able to attack
Plaintiffs on the morning of May 5, 2012.he Court accordingly rejects the Report’'s
recommendation with respect to Plaintiffs’ understaffing claim, and denies CCA’s
motion for summary judgnme on this claim.

b. Gang clustering

There is no dispute that prison ganggmup of friendly inmates, like the
Plaintiffs, were grouped together in thewn walks within the DEF Unit. However, the

Report held Plaintiffs failed to addrdssw the housing practice itself caused their

" The Court notes there is evidencatir record to suggest Anderson and
Skogsberg were not negligebyt simply unable to perform all of their required duties
due to persistent understaffingsee, e.g Dkts. 143-9; 143-15; 1486; 188-2, Exhibit 1,
188-2, Exhibit 2.)

33



injuries, and also failed to distinguish persiva authority of cous holding a policy of
grouping gangs together is not a per se Biglthendment violation. (Dkt. 231, p. 52.)
The Report also held Plaintiffdeory of gang clusteringuffered from a lack of clarity,
as, on summary judgment, Plaintiffs failedatddress the succinttteory upon which
they rested their clairfor municipal liability. (d.) The Report acedingly addressed
each potential source of municipal liability: fahpolicy, policy maker, and ratification.
(Id., pp. 52-69.) The Reporttimately concluded Plaintifffailed to establish municipal
liability under any of thaforementioned avenues.

In their objections, Plaintiffs claim CChAad a longstanding custom of clustering
gangs dating back to 2008, and that sucdtaru explicitly violated IDOC’s policy of
dispersing gang members. (Dkt. 233, 9pl6-19.) Plaintiffs note CCA’s managing
director knew about the gang clustering as easl2010. Plaintiffs point to a number of
statements from CCA employees regardimgapparent “common knowledge” amongst
staff that the Aryan Knights would try to attalkaintiffs if they wee moved into the F1
pod, as well as to a prison-wide survey whpurportedly put CCA officials on notice of
the impending danger faced Blaintiffs as a result dheir move into DEF. Id., pp. 12,
19.) Plaintiffs also fault the Report fbnding gang clustering was implemented by
housing manager Norma Rodriguez, and instdaith the “record in fact demonstrates
that gang clustering was implemented bef@odriguez became the Unit Manager for
DEF.” (id., p. 17.)

The aforementioned objections are eachaled to the Report’s finding with

respect to the second thghufourth elements of thdonell test for municipal liability.
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However, Plaintiffs fail to addredke first, crucial element of bot¥ionell and of the
Report’s holding: Plaintiffs failed to estiéh a policy of gang clustering resulted in a
violation of their Eighth Amendment right¢Dkt. 231, pp. 52, 55, 57-60.) As the Report
held, Plaintiffs’ theory fails under sevérases finding various housing policies,
including policies of allowingnmates to choose their cellates, of segregating gang
members, or of allowing norffdiated inmates to be hoesd with gang members, do not
amount to deliberate indifferenceder the Eighth Amendment.

In Washington v. LaPorte County Sheriff's De06 F.3d 515, 518 (7th Cir.
2002), the Seventh Circuit found an explicitipp allowing inmates to choose their cell
mates did not satisfy the subjective naturéhefdeliberate indifference inquiry required
underFarmer, 511 U.S. 825. IhaPorte 306 F.3d at 518, theghtiff alleged allowing
inmates to choose theaiell mates created a high probabilifyinmate-on-inmate assault.
ThelLaPortecourt explainedcarmerrequires “actual knowledgef the risk,” showing
that prison guards were subjectively awara stibstantial risk &t inmates might be
harmed as a result of implementation of the policly. The court held jail policy
allowing inmates to choose their cell matesrmbtl present such anbus risk such that
actual knowledge on the part of prison officials could be infetdedct 519.

Similarly, in Cotta v. County of King¥9 F.Supp.3d 1148 (B. Cal. 2015), the
court considered a claim involving a prigoiwho was murdered when he was housed
together with his co-defendant in a celithough jail policy generally discouraged co-
defendants from being housed togetheithee did it prohibit housing co-defendants

together. Plaintiff alleged the jail lackegbalicy to affirmatively gather evidence and
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information concerning co-defendants’ legabceedings that may bear on the decision to
house co-defendants together, and the jeildd a policy to ensure communication of
such information to housing authorities. Tettacourt held housing co-defendants
together did not in and of itself constitutdiblerate indifference to inmates’ securitig.

at 1174. Based dmPorteandCotta the risk of injury posg by allowing inmates to
choose their housing assignments is not surcbbvious risk tat CCA should have
recognized the harm ped by implementation tbugh such practice.

Moreover, the Ninth Circuit has explicithgjected Eighth Amendment claims
targeting prison policies relatedhousing rival gang members. WNesbit v. Dept. of
Public Safety283 Fed.Appx. 531, 2008L 2490440 (9th Cir. 2008like here, plaintiffs
alleged their attacks were a foreseeable res@tprison housing policy that separated
rival gang members from each other but lealsnaffiliated inmates with gangs. In an
unpublished decision, thidesbitcourt held Plaintiffs faild to demonstrate the housing
policy itself amounted to deliberate indifémce, “because nothing indicates that
unaffiliated inmates were at a significantlyegter risk of assétuvhen housed with
separated gang members.” 283 Fed.Appx. at B3hough, as discussed above, there is
evidence in the recorth suggest there was more @ote in the DERnit than other
units of the prison, there issufficient evidencéo establish such increased risk of
violence was related to the unofficial policy of housing gang members together. As the
Report highlighted:

[T]he Court here cannot conclude thaising gang memkeand non-affiliated

groups together in the DEF Unit...inherenpisesented a substantial risk that a
non-affiliated inmate would bghysically assaulted or hmaed as a consequence of

36



the practice itself. This is true givéime physical layout and control over inmates

in the DEF Unit—groups of 16 inmates meseparated by walks and not allowed

to intermingle either during their dapom or recreation time.... The physical
layout and movement pattern of inmateused in the DEF Unit was such that
inmate assaults of the natweeperienced by Plaintifiz’ould be all but impossible,
unless someone hid in the closet or the shower.

(Dkt. 231, p. 59.)

In Labatad v. CCA714 F.3d 1155, 116®th Cir. 2013), plaintiff challenged both
the prison’s decision to house him in thensacell with a rivagang member, and the
general policy that allowed rival gang mkers to be housed together.Labatad the
prison did not have a policy skgregating rival gang members in cell assignments, but
instead considered gang affiliation as one factor in the case-by-case evaluations used to
make cell assignments. The Ninth Circuit phie district court’s conclusion that the
prison’s policy permitting members of differegangs to be housed together was not
itself an Eighth Amendment violation. In bolding, the Court noted if the prison was
required to separate gang members by gdiigation, “among ober problems, ‘[t]he
number of gang members housed...and thb hepresentation aiertain gangs would
place an unmanageable burdemoson administrators were they required to separate
inmates by gangs.1d. (quotingMayoral v. Sheahar245 F.3d 934939 (7th Cir. 2001)).
See also Ellington v. E.S. Alamei@®10 WL 2650632, *14 (E.D. Cal. 2010) (holding
“plaintiff has failed to preser@vidence or cite any authorigstablishing that housing a
non-affiliated inmate in the same cell agamg-affiliated inmate will inherently present

‘a substantial risk’ that the non-affiliaenmate will be physically assaulted or

harmed...Without more, plairitis conclusory assertions regarding the ‘substantial

37



danger’ of housing gang-dfated and non-affiliated inmagan a cell together do not
satisfy the objecti® component ofarmer.”).

In their objections, Plairfts attempt to distinguishabatadbecause the policy
there allowed rival gang members and unatBlithmembers to be housed together, while
the policy here clustered rival gang membeggether in their own walks. (Dkt. 233, p.
20.) Plaintiffs miss the pointtabatadand the aforementioned cases stand for the
proposition that, without more,molicy of housing cedin prisoners together, apart, or in
accordance with prisoners’ choices, doesamopunt to an EightAmendment violation.
Although they preserdvidence that gang clusterimgas against CCA policy and that
officials knew about and sought to chanlige practice of clustering gangs together,
Plaintiffs fail to show thathey were incarcerated undemclitions posing a “substantial
risk of serious harm” du® gang clusteringFarmer, 511 U.S. at 834. Absent such
showing, Plaintiffs cannot establish CCAvsactice of housing friendly gang members or
groups of inmates together in the DEF unibamed to an Eighth Amendment violation.

Finally, even assuming Plaintiffs cowddtablish the practice of gang clustering
amounted to deliberate indifference, theingalustering claim fails for a lack of
causation. While there is ewdce to suggest the attacksy@ossible due to understaffing
and the failure to supervise Offender Campaintiffs have not shown the practice of
allowing inmates to choose their own walnd grouping gang members together was
the moving force behind the alleged violatmfrtheir constitutional rights. Although
Plaintiffs suggest the earlier, June 2811, inmate attackupports both their

understaffing and gang clusterinlgim, the Court finds the deer attack relevant only to
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the understaffing claim. That is, while teas evidence to suggt both the prior and
instant attack were possible due to pervasinderstaffing, there is nothing to suggest
either attack was caused by the policy osttring gang members together. Even if
gangs had been disbursed, rival gang memloedsl hiave attacked eaciher as they did
in June 2011 and May 2012ealto staffing shortages.
c. Expert Reports
Plaintiffs ask the Court to take their expeeports into account when determining
whether to adopt the Report. (Dkt. 23320.) However, as CCA notes, Plaintiffs did
not rely on—or cite to—their expertperts in responding to CCA’s Motion for
Summary Judgment. Because the expertrtepeere not relevant to resolving the
motion for summary judgment, the Court will rextercise its discretion to consider them
here. Brown v. Rog279 F.3d 742, 74@®th Cir. 2002).
ORDER
NOW, THEREFORE, IT IS HEREBY ORDERED:
1. The Report (Dkt. 231) IREJECTED in part andAADOPTED in part.
2. The portions of the Report which gtad Defendant summary judgment with
respect to Plaintiffs’ 8983 understaffing claim BEJECTED, summary
judgment iIDENIED with respect to Plaintiff§ 1983 understaffing claim;

3. The Report iADOPTED in all other respects;
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SO ORDERED.

DATED: July 7, 2016

Wil

war J. Lodge <
Unlted States District Judge
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