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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

PHILIP A. TURNEY, Case No. 1:12-cv-00611-BLW
Petitioner, MEMORANDUM DECISION AND
ORDER
V.

TIMOTHY WENGLER, BRENT
REINKE, and LAWRENCE WASDEN,

Respondents.

Pending before the Court is Petitiofdrilip A. Turney’sPetition for Writ of
Habeas Corpus (Dkt. 1). Qwtarch 27, 2014, the Court granted in part Respondents’
Motion for Partial Summary Disrssal and dismissed Claims 2(B(c), 3, 4, 5, and 6 as
procedurally defaulted or a®n-cognizable. (Dkt. 22.)

Respondents have filed an Answer and Bn&upport of Disngsal with respect to
the only remaining claims: Claim 1 (doeheopardy), and Claim 2(a) (ineffective

assistance of trial counsel). (Dkt. 23). Petitioner has filed a raplyRespondents have
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filed a sur-reply (Dkt. 27, 29)The Court takes judicial notice of the records from
Petitioner’s state court proceads, lodged by Respondents on August 1, 2013. (Dkt. 10.)
SeeFed. R. Evid. 201(b)DPawson v. Mahoney, 451 F.3d 550, 551 (9th Cir. 2006).

Having carefully reviewed the record, including the state court record, the Court
finds that the parties have adequately presented the facts and legal arguments in the briefs
and record and that the decisional proaessld not be significatty aided by oral
argument. Therefore, the Court will decidestimatter on the written motions, briefs and
record without oral argument. D. Idaho L. GR..7.1(d). Accordingly, the Court enters the
following Order dening the remaining claims in the iR®n and dismissing this case with
prejudice.

BACKGROUND

Petitioner was convicted of two countsagfgravated driving under the influence
(DUI) for causing serious injury to two e officers, in violation of Idaho Code
§ 18-8006(1). Petitioner wadso convicted of being persistent violatoid. at 1170. He
was sentenced to concurrent unified term@imprisonment, with fifteen years fixed.

Id.

Petitioner’s convictions stem from an ident involving twapolice officers who

were “engaged in a DUI traffic stayd a [third party’s] vehicle.'Satev. Turney, 214 P.3d

1169, 1170 (Idaho Ct. App. 2009). Petitionerpwias driving a taxi, “crashed violently

1 The Court will grant Petitionerand Respondents’ motions for extensions of time to file
the reply and sur-reply. Botftocuments are deemed timely.

MEMORANDUM DECISION AND ORDER - 2



into the stopped patrol vehicles causingases injury to the two police officersld.; see
also State’s Lodging D-4 at 1.

On direct appeal, Petitioner argued thahhd been subjectéd double jeopardy in
violation of theFifth Amendment becausee committed only a singkect of driving under
the influence and, therefore, he could notharged with two separate criminal counts and
subjected to two separate sententsat 1170-71. The Idaho Court of Appeals rejected
this claim, determininghat “driving is not thectus reus of the offense” of aggravated
DUI, rather, the statute penalizes any pefeanising great bodily harm . . . to any person
other than himself in committing” a DUI offendd. at 1171 (quoting Idaho Code
8 18-8006(1)). Petitioner's doubjeopardy claim is set forthis Claim 1 of the Petition.

During postconviction preeedings, Petitioner arguadter alia, that his trial
counsel rendered ineffective assistancéalding to investigate a witness, Travis
Anderson, or to subpoena him to testify alir(State’s Lodging-1 at 43; D-1 at 3.)
Travis Anderson was under arrasid being held in the back @fe of the patrol cars at the
time of the crash. (State’s tging D-4 at 2.) The state dist court denied Petitioner’s
request for appointed counseld found that his postcontimn claims were frivolous.
(State’s Lodging C-1 at 68-81.)

On appeal from the denial of postcartion relief, the Idaho Court of Appeals
rejected Petitioner’s claim of ineffective agance. The court, noting that Petitioner’s trial
counsel and the prosecutor Haath attempted to locate Anden without success, held

that trial counsel’s conduct did “not amountieficient performance of counsel which, to
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merit relief, must have so unteined the proper functioning die adversarial process that
the trial cannot be relied upon as having producgdt result.” (State’s Lodging D-4 at 6
(internal quotation marks omitted).) Petitionarieffective assistance of trial counsel
(“IATC”) claim with respect to Travis Andeos is set forth as Claim 2(a) of the Petition.
DISCUSSION
1. Standard of Law
Federal habeas corpus relief may be gramtetiaims adjudicated on the merits in a
state court judgment when the federal courtrdetees that the petdiner “is in custody in
violation of the Constitution daws or treaties of the UnideStates.” 28 U.S.C. § 2254(a).
Under § 2254(d), as amendeyglthe Anti-terrorism and Eftdive Death Penalty Act of
1996 (“AEDPA"), federal habeas relief isrther limited to instaces where the state
court’s adjudication of the petitioner’s claim
(1) resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly

established Federal laas determined by the

Supreme Court of the United States; or

(2) resulted in a decision that was based on an

unreasonable determination of the facts in light

of the evidence presewtén the State court

proceeding.
28 U.S.C. § 2254(d). A statewurt need not “give reasobgfore its decision can be
deemed to have been ‘adjudedion the merits’™ under § 2254(djarrington v. Richter,
131 S. Ct. 770, 785 (2011).

When a party contests the state codeggl conclusions, including application of
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the law to the facts, 8§ 2254(d)(@9verns. That section consisfdwo alternative tests: the
“contrary to” test and the “unreasonable application” test.

Under the first test, a state court’s @emn is “contrary to” clearly established
federal law “if the state court applies a rdl&erent from the governing law set forth in
[the Supreme Court’s] cases, or if it ded@ecase differently thgthe Supreme Court]

[has] done on a set of materially indistinguishable fa@d/l'v. Cone, 535 U.S. 685, 694
(2002).

Under the second test, ¢atisfy the “unreasonable application” clause of
§ 2254(d)(1) the petitioner must show that the state court—although identifying “the
correct governing legal rule” from Suprei@eurt precedent—nonetheless “unreasonably
applie[d] it to the fad of the particular state prisoner’'s cadilliams (Terry) v. Taylor,

529 U.S. 362407 (2000)A federal court cannot grant habeas relief simply because it
concludes in its independentgment that the decision is incorrect or wrong; rather, the
state court’s application of federal law mbstobjectively unreasonable to warrant relief.
Lockyer v. Andrade, 538 U.S. 63, 75 (2003Bell, 535 U.S. at 694.

In Harrington v. Richter, 131 S. Ct. at 785-86, the lted States Supreme Court
reiterated that a federal court may not simehdetermine a claim on its merits after the
highest state court has done st because the federal court would have made a different
decision. Rather, the review is necessarilfigdmtial. The Supreme Court explained that
under 8§ 2254(d), a habeas cquit“must determine what arguments or theories supported

or ... could have supported, the state cewl#cision”; and (2) “then it must ask whether it
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Is possible [that] fairminded jurists could disee that those arguments or theories are
inconsistent with the holding i prior decision of this Courtld. at 786. If fairminded
jurists could disagree on the correctness obthte court’s decision, then a federal court
cannot grant relief under 8 2254(d)(id. The Supreme Court emphasized: “It bears
repeating that even a stroogse for relief does not mean the state court’s contrary
conclusion was unreasonabléd!

Though the source of clearly establigtiederal law must come from the holdings
of the United States Supreme Court, cirpuécedent may be persuasive authority for
determining whether a state court decisioansunreasonable application of Supreme
Court precedenDuhaime v. Ducharme, 200 F.3d 597, 600-0®th Cir. 1999). However,
circuit law may not be useddtrefine or sharpen a general principle of Supreme Court
jurisprudence into a specific legal ruteat th[e] Court has not announcehlflarshall v.
Rodgers, 133 S. Ct. 1446, 1450 (2013). A federabdas court reviews the state court’s
“last reasoned decision” in determinimpether a petitioner is entitled to reli&fst v.
Nunnemaker, 501 U.S. 797, 804 (1991).

As to the facts, the United States Supreme Court has clarified “that review under §
2254(d)(2) is limited to the record that was before the statd that adjudicated the claim
on the merits.’Cullen v. Pinholster, 131 S.Ct. 1388, 1398@21). This means that
evidence not presentedttee state court may not be introédoon federal habeas review if
a claim was adjudicated on the meritsiate court and if the underlying factual

determination of the state court was not unreason&sdlurray v. Schriro, 745 F.3d
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984, 999 (9th Cir. 2014).

When a petitioner contests the reasonableness of the state court’s factual
determinations, a federal court must undertake a § 2254(d)(2) anatysis.eligible for
relief under 8 2254(d)(2), the petitioner must shibat the state court decision was “based
on an unreasonable determinatadrthe facts in light of the édence presented in the State
court proceeding.” The United States Supeebourt has admonished that a “state-court
factual determination is not unreasonable hydsecause the federal habeas court would
have reached a different cdusion in the first instanceWWood v. Allen, 130 S. Ct. 841,

849 (2010).

The United States Court of Appeals for Miath Circuit has identified five types of
unreasonable factual determinations that résutt procedural flaws that occurred in state
court proceedings: (1) when state courtsttainake a finding of fact; (2) when courts
mistakenly make factual findings undeetwrong legal standard; (3) when “the
fact-finding process itself is defective,” such as when a staté ‘toakes evidentiary
findings without holding a hearing”; (4) whenuwts “plainly misappreéind or misstate the
record in making their findings, and thesapprehension goes to a material factual issue
that is central to petitioner’s claim”; or)(#&hen “the state court has before it, yet
apparently ignores, evidenttet supports petitioner’s claimraylor v. Maddox, 366 F.3d.
992, 1000-01 (9th Cir. 2004). Satourt findings of fact are presumed to be correct, and
the petitioner has the burden of rebutting fresumption by clear and convincing

evidence. 28 U.&. § 2254(e)(1).
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If the state court factual determinationsnareasonable, then the federal court is
not limited by 8§ 2254(d)(1), but pceeds to a de novo reviekthe claims, which may
include consideration of evidence outsidegtate court record, subject to the limitations
of § 2254(e)(2)Murray v. Schriro, 745 F.3d 984, 1000 (9th Cir. 2014).

2. Claim 1. Double Jeopardy

A. Double Jeopardystandard of Law

The Double Jeopardy Clause of #i&h Amendment includes three basic
protections: it protects a defendant from (1s&tond prosecution for the same offense
after acquittal,” (2) “a second prosecution fag #ame offense after conviction”, and (3)
“multiple punishments for the same offens@hio v. Johnson, 467 U.S. 493, 498 (1984).
This case involves the third protection—Rt#f claims that heshould have been
sentenced only on orm®unt of aggravated DUl because committed only one act of
driving under the influence.

The protection against cumulative punisimise‘is designed to ensure that the
sentencing discretion of courtssconfined to théimits established by the legislaturéd:
at 499. Thus, “the Double Jeopardy Clausesdmemore than prevent the sentencing court
from prescribing greater punishmehan the legislature intendedJissouri v. Hunter,

459 U.S. 359, 366 (BB). The Double Jeopardy Clausen@ implicated if the legislature

intended to impose multiple or cumulative punishmeés.at 367-68.
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B. The Idaho Court of Appals’ Decision on Petitioer's Double Jeopardy
Claim Was Reasonable Under AEDPA

In rejecting Petitioner’s double jeopgrclaim, the Idaho Court of Appeals
concluded that the state legislature intended to impose teydtimishments for
aggravated DUI if moréhan one person waglmed by the offender:

Idaho Code Section 18-8006(1) [aggravated DUI] . . . provides

that any “person causing gtdmdily harm, permanent

disability or permanent disfigement to any person other than

himself in committing a violationf the provisions of section

18-8004(1)(a) or (1)(c), Idahod@e [non-aggravated DUI], is

guilty of a felony.” This Sectin provides for aoffense which

IS separate and distinct frometrime of DUI and its penalties

and enhancements in I.C. §8-8004 and 18-8005. ldaho

Code Section 18-8006 makes it a criitmeause great bodily

harm to another person while in violation of I.C. § 18-8004.
Turney, 214 P.3d at 1171 (emphasis added). Chert continued: “The actus reus, or
gravamen, of the offense defthby I.C. § 18-8006 is the act chusing injury to another,
not the act of driving under the influence. Therefartaen there are multiple victims that
have received great bodily harm, multiple charges may appropriately be filed against the
offender.” 1d. (emphasis added).

As the United States Supreme Court hadenaear, federal courts are bound by a
state court’s construction tfiat state’s statuteslunter, 459 U.S. at 368. Therefore,
Petitioner cannot meet his hedwyrden under AEDPA of estiidhing that the Idaho Court
of Appeals’ decision was objectively unreasonate.28 U.S.C. § 2254(d). As
determined by the Idaho CourtAppeals, the Idaho legislatumatended to impose a

separate punishment for each person injurexh aggravated DWase. Petitioner injured
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two people while he was driving under th8uence, thereby committing two separate
counts of aggravated DUI.c&ordingly, Petitioner’s multipleonvictions and sentences do
not violate the Double Jeopardy ClauSee Hunter, 459 U.S. at 366-68.

3. Claim 2(a): I neffective Assistance of Trial Counsel Regarding Witness Travis
Anderson

A. Ineffective Assistance Standard of Law

The standard for Sixth AmendmdATC claims was identified istrickland v.
Washington, 466 U.S. 668 (184). A petitioner asserting ineffeve assistance of counsel
must show that (1) “counsel @ errors so serious that ceehwas not functioning as the
‘counsel’ guaranteed the defendant by $indh Amendment,” and (2) those errors
“deprive[d] the defendant of a faiidt, a trial whose result is reliabldd. at 687.

Whether an attorney’s performance was deficient is judged against an objective
standard of reasonablenesk. at 687-88. A reviewing court’s inquiry into the
“reasonableness” of counsel’s actionast not rely on hindsight:

Judicial scrutiny of counsel’s performance must be highly
deferential. It is all too tempting for a defendant to
second-guess counsel’s assistaaiter conviction or adverse
sentence, and it is all too easy for a court, examining counsel’'s
defense after it has proved unsessful, to conclude that a
particular act or omission of aasel was unreasonable. A fair
assessment of attorney perforroamequires that every effort
be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstancescolunsel’s challenged conduct,
and to evaluate the conductrincounsel’s perspective at the
time. Because of the diffities inherent in making the
evaluation, a court must indyd a strong presumption that
counsel's conduct fallwithin the wide range of reasonable
professional assistance; thattlse defendant must overcome
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the presumption that, under the circumstances, the challenged
action might be consideredwsd trial strategy. There are
countless ways to provide efta® assistance in any given
case. Even the best crimirddfense attorneys would not
defend a particular client in the same way.

Id. at 689 (internal citationand quotation marks omitted).
Strategic decisions, such as the choica défense or which evidence to present,
“are virtually unchallengeable” if “made aftdhorough investigation of law and facts
relevant to plausible optionsStrickland, 466 U.S. at 690. Meover, an attorney who
decides not to investigate a potential defehsery is not ineffetive so long as the
decision to forego investigatios itself objectively reasonable:
[S]trategic choices made aftesfethan complete investigation
are reasonable precisely to the extent that reasonable
professional judgments support the limitations on
investigation. In other words, counsel has a duty to make
reasonable investigations or tokea reasonable decision that
makes particular investigations unnecessary. In any
ineffectiveness case, a partiautlecision not to investigate
must be directly assessed for reasonableness in all the
circumstances, applying a hgaweasure of deference to
counsel’s judgments.

Id. at 690-91.

The Ninth Circuit has provet some insight into th&rickland standard when
evaluating an attorney’s “strategy calls.” These cases aredtigérin the Court’s
assessment of whether the Idalmu@ of Appeals reasonably appli€dlickland. See
Duhaime, 200 F.3d at 600. First, tactical deoiss do not constitute ineffective assistance

simply because, in retrospect, betteritacare known to have been availal@ashor v.
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Risley, 730 F.2d 1228, 1241 (9@ir. 1984). Second, a mere difference of opinion as to
tactics does not render coubsassistance ineffectivélnited States v. Mayo, 646 F.2d
369, 375 (9th Cir. 1981).

If a habeas petitioner shows that trial calissperformance was deficient, the next
step is the prejudice analysi&n error by counsel, evahprofessionally unreasonable,
does not warrant setting aside the judgmerat aiminal proceeding if the error had no
effect on the judgment3rickland, 466 U.S. at 691. To satisfiye prejudice standard, a
petitioner “must show that there is a r@aable probability thabut for counsel’s
unprofessional errors, the result of theqareding would have been differerid! at 694.

As theStrickland Court instructed:

In making this determination, a court hearing an
ineffectiveness claim must considhe totality of the evidence
before the judge or jury. Some of the factual findings will have
been unaffected by the erroradafactual findings that were
affected will have been affecta@udifferent ways. Some errors
will have had a pervasive effeat the inferences to be drawn
from the evidence, altering the entire evidentiary picture, and
some will have had an isolatadvial effect. Moreover, a
verdict or conclusion only weakupported by the record is
more likely to have been affeed by errors than one with
overwhelming record support. Kiag the unaffected findings

as a given, and taking due accoofithe effect of the errors on
the remaining findings, a court making the prejudice inquiry
must ask if the defendant has met the burden of showing that
the decision reached wouldasonably likely have been
different absent the errors.

Id. at 695-96. To constitutgrickland prejudice, “[t]he likelihood of a different result must

be substantial, not just conceivableldrrington v. Richter, 562 U.S. 86, 131 S. Ct. 770,
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792 (2011).

When evaluating a claim of ineffective assistance of counsel in a federal habeas
proceeding under 8 2254(d)(1)etRourt’s review of that alm is “doublydeferential.”
Cullen v. Pinholster, 131 S. Ct. 1388, 1403 (2011).

B. Facts Relevant to Petitions Remaining IATC Claim

In connection with Petitioner’s claim th@aial counsel was ineffective in failing to
interview or subpoena TravisWlerson to testify at trial, éhdaho Court of Appeals found
that “[d]uring the trial, shortly after the &e rested, the prosecutor and defense counsel
engaged in a discussion with the distriotit regarding Anderson.” (State’s Lodging D-4
at 5.) The prosecutor had intesatito call Anderson to testifpnd Anderson was even at
the courthouse prepared to testify during pinosecution’s case. However, the prosecutor
did not call Anderson the day &s present at the courthouse. Because Anderson “was
very frustrated because he didyet put on that day,” the psecutor “made the decision to
go ahead without him and conclude the State’s calsk)” (

After the prosecutor decided not to call Arat to testify, the prosecutor learned
that defense counsel had earpeovided the state with aat subpoena for Andersorid()
The prosecutor had not previdpseen the subpoena and #fere had not served it. The
prosecutor continued:

[Anderson] was very cooperaéiwith the State, but the only
contact means | had was his phone number. He has already
complained vigorously to mé@at shortly after the accident

someone was calling representing themselves to be related to
the defendant and begging for assistance because the
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defendant has a child and neethésihelp and [Anderson] was
very upset that someone had gitkem the number. . . . [H]e’s
been adamant that I'm not allodvé give that out. Other than
the phone number, | don’t know how to reach him. He has not
responded to my investigator’s Isaht all today. | don’t know

an address for him. | just h#tte contact number and he did not
appear as he said he would. I think frankly it is frustration
because he was around the courisoand had not been able to

testify earlier. It cost him tim&gom work. . . . He has simply
not appeared. | have no means other than leaving messages to
reach him. . ..

(Id. at 5-6) (alterations in original).

The state court found that defense amlmad provided to the prosecutor the
subpoena for Anderson six days earlier, “but the prosecutor was only made aware of it that
day.” (Id. at 6.) After the prosecutor leead of defense counsel’s subpoena,

[t]he district court ordered tharosecutor to attempt to locate
Anderson and serve the subpagto which the prosecutor
agreed. Upon being askedhk course of action was
satisfactory to him, defense counsel replied, “Well, Judge, as
you may know from my previougpresentations to yowe
have tried to reach him before.”
(Id.) (emphasis in original). “No further refexee to Anderson was made on the record and

he was not called to testify.I'd.)

C. The ldaho Court of Appals’ Rejection of Petitioner's IATC Claim Was
Reasonable Under AEDPA

Petitioner argues that these findings &f ltlaho Court of Appeals are unreasonable
under 28 U.S.C. 8§ 2254(@)—and therefore are nottéfed to a presumption of
correctness under § 2254(e)(1)—because of “ittedéa full record in the post-conviction

proceeding.” (Dkt. 27 at 2.) Petitioner is corrddt the state district court denied him
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counsel during postconvictionqareedings and did not hold an evidentiary hearing.
Moreover, state court factual findings mag rejected if they are “based on an
unreasonable evidentiary foundatioNtines v. Mueller, 350 F.3d 1045, 1055 (9th Cir.
2003). Petitioner claims that he is entitled toceaientiary hearing to establish the facts
relevant to his IATC claim.

However, a state court’s failure to hold@ndentiary hearingoes not necessarily
render its fact-finding processreasonable under AEDP&ee Schrirov. Landrigan, 550
U.S. 465, 476 (2012) (upholding state coui@stual findings despite the fact that no
evidentiary hearing had been held)bbler v. Benedetti, 693 F.3d 1140, 1147 (9th Cir.
2012) (“[W]e have never held that a stateirt must conduct an evidentiary hearing to
resolve every disputed factual question.”)tHea, a state court may reasonably find facts
without holding an evientiary hearing “so long as theat court could have reasonably
concluded that the evidence already addweasl sufficient toesolve the factual
guestion.”Hibbler, 693 F.3d at 1147.

The Idaho Court of Appeat®ncluded that the trial rembitself refuted Petitioner’s
IATC claim regarding Travis Anderson. (Stateodging D-4 at 5-6.) In so doing, the
court reasonably concluded that further enigary hearings were unwarranted. The trial
record shows that Petitioner’s trial counsel htidmpted to contact Anderson to no avail.
The record showlurther that Petitioner’s trial emsel even provided a subpoena for
Anderson to the state but thhé prosecutor mistakenly ov@oked it. Once notified of the

oversight, the prosecutor said the state wattieimpt to subpoen@nderson, and defense
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counsel acquiesced. Becauserdmord supports the court of appeals’ factual findings
regarding defense counsel’s actions despédabk of an eviddrary hearing on Claim
2(a), the Court must presume correctltteho Court of Appals’ findings under

§ 2254(e)(1) that Petitioner’s trial counsekatpted to locate and to call Anderson to
testify.

In concluding that Petitioner’s trial counsehs not ineffective in his handling of
potential witness Travis Anderson, the ldaha@of Appeals held that “[t]o the extent
Anderson could not be located, as represkbyethe prosecutor, this does not amount to
deficient performance of counsel which, torineelief, must haveso undermined the
proper functioning of the adversarial proctss the trial canndie relied upon has having
produced a just result.” (State’s Lodgingdlat 6) (internal quotation marks omitted).

The double deference that applies whanewing ineffectiveassistance claims in
habeas proceedings leaves no room forGlmisrt to second-guess the Idaho Court of
Appeals’ conclusion that Petitioner’'s coundel not render deficient performance in
handling the issue of Travis Anders@&se Pinholster, 131 S. Ct. at 140&rickland, 466
U.S. at 689. Petitioner’s triabansel did indeed attempt tortact and to call Anderson to
testify, and the failure to Andson to testify was entirely outis defense counsel’s control.
Thus, Petitioner has not showrattnis counsel performed deficiently or that the Idaho
Court of Appeals unreasonably applied dieastablished Supreme Court precedent in

rejecting his IATC claim regarding Anderson.

MEMORANDUM DECISION AND ORDER - 16



CONCLUSION
Petitioner has not established that thethiwl Court of Appealunreasonably applied
clearly-established Supreme Court precedamthat its decisions were based on
unreasonable factual determinations, inatg Petitioner’s doublgopardy claim or his
IATC claim regarding witness Travis Anders@ge 28 U.S.C. 8§ 2254(d). Therefore,
Claims 1 and 2(a) must be denied onrfexits. Because the remaining claims in the

Petition have already beersdiissed, the Court will disss this entire action with

prejudice.
ORDER
IT ISORDERED:
1. Petitioner’'s Motion for Enlargement of Tinte File Traverse Reply Brief to

Respondent’'s Answer andiBfin Support of Dismissal of Petition for Writ
of Habeas Corpus (Dkt. 24) is GRANTED.

2. Respondents’ Motion for Extension of Tirteefile a sur-reply (Dkt. 28) is
GRANTED.

3. Claims 1 and 2(a) of the Petition ffrit of Habeas Corpus are DENIED,
and this entire action BISMISSED with prejudice.

4, The Court does not find its resolutiontbfs habeas matter to be reasonably
debatable, and a certificate of appealability will not isSae28 U.S.C.
8 2253(c); Rule 11 of the Rules Gonmg Section 2254 Cases. If Petitioner

files a timely notice of appeal, the Qtesf Court shall forward a copy of the
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notice of appeal, together with tldgder, to the United States Court of
Appeals for the Ninth Circuit. Bigoner may seek a certificate of

appealability from the Ninth Circuit biyling a request in that court.

DATED: December 11, 2014

B Wi

B. L n inmill
Chief Judge
United States District Court
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