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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

KIMBERLY KAISER, Case No. 1:13-CV-0010-EJL-CWD
Plaintiff, MEMORANDUM DECISION
AND ORDER
V.
TRACE, INC.,
Defendant.

INTRODUCTION

Pending before the Court in the abetitled matter is Defendant’s Motion for
Summary Judgment. (Dkt. 30.) Plaintiffs/eaesponded to the Nlon, and Defendants
have replied. The matter is now ripe foe @ourt’s review. Having fully reviewed the
record, the Court finds that the facts and legguments are adequately presented in the
briefs and record. Accordingliny the interest of avoidinfurther delay, and because the
Court conclusively finds that the decisiopabcess would not b&gnificantly aided by
oral argument, this matter shall be decidedhenrecord before th Court without oral

argument.
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FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Kimberly Kaiser (“Ms. Kaisé) began working for Defendant TRACE,

Inc. (“TRACE”) in 2006. (Dkt. 31-9, pl.) Ms. Kaiser workd for TRACE without
incident until July 2011, wheshe was put on leave because of her pregnanicy) The
facts, set forth in a light most favorablethe plaintiff, are taken from the record.

As day stocker and wareh@usmployee, Ms. Kaiser’s job description required the
ability to lift 75 pounds. (Dkt. 30-6, KimblgrKaiser Deposition, hereinafter “Kaiser
Dep.”, pp. 62:17-63:13.) Upon learning shas pregnant in June 2011, Ms. Kaiser
requested an assignment to a lighter aisl&t.(81-1, p. 2.) Itis unclear whether Ms.
Kaiser's supervisor, Jeremy Toulouse (“Nloulouse”), knew of hgoregnancy at the time
of the initial request. Id.) The request was never grantadd on July 12, 2011 Ms.
Kaiser injured her ankle at work.ld() Ms. Kaiser sought treatment for her ankle and
obtained a restriction against lifting 0\@8% pounds because of her pregnancid.) (

After she communicated her weight restrictibm&im, Mr. Toulouse told Ms. Kaiser that
TRACE couldn’t accept the 35-pound restrictlmrt might be able to accommodate her if
she could get the weight restriction increased. (Dkt. 30-6, Kaiser Dep., p. 69:5-9.) Ms.
Kaiser testified that TRACE represented apd@ind restriction would be acceptable, so
she attempted to increase the limibnaer to continue workingld. at pp. 143:22-25,

149:23-25, 150:16-20.)
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After taking five days of leave for her aekihjury, Ms. Kaiser reirned towork on
July 21, 2011. (Dkt. 31-1, p. 2.) Uponrlieturn to work, Mr. Toulouse informed Ms.
Kaiser that she was being put on a leavalsfence due to her medical restrictiord.) (
TRACE derived its policy for pregnant employeesl employees with medical restrictions
from the Collective Bargaininggreement (“CBA”). (Dkt. 30-1p. 3.) Per the terms of
the CBA, employees were entitled to a leavalegence for “ilinessr injury, including
pregnancy.” Id.) The CBA further provided: “An employee upon becoming pregnant
shall be granted a leave of absenceld.) ( Mr. Toulouse told Ms. Kaiser that TRACE
was “no longer able to keep [you] at workidcapresented two options: quit or take a leave
of absence. Ms. Kaiser accepted the leavabeénce in order to receive short-term
disability payments. (Dkt. 31-1, p. 2.)

Ms. Kaiser filed a compiat with the Idaho HumaRights Commission (“IHRC")
on August 8, 2011 allegintpat TRACE improperly terminated her employment because
of her pregnancy. (Dkt. 30-1, pp. 4-5.) Despite bekef, Ms. Kaiser has admitted that
she has no knowledge of other TRACE emypkes who were pgaant or who had
restrictions but were permitted to workDkt. 30-6, Kaiser Dg., p. 94:17-22.) The
IHRC issued a finding of mixed-motive probabkuse on January 28)12. (Dkt. 31-9,
p. 8.)

After the birth of her baby, Ms. Kaisertified TRACE on February 6, 2012 of her
availability to return tavork on March 21, 2012. (Dkt. 3®-Kaiser Dep., p. 82:11-12.)

Under the CBA, Ms. Kaiser was entitled to*bestored to the job pwiously held, hours
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scheduled or to a job comparable with reganddok and rate of pay.” (Dkt. 30-7, p. 15.)
However, when she contactedrhabout returning to work, Mr. Toulouse informed Ms.
Kaiser that her previous positi had been filled and instead offered her a night shift.
(Dkt. 30-6, Kaiser Dep., 29:17-21.) Ms. Kaiser belied the nighposition had a
different job description and, potentially, paid les$d. &t pp. 95:14-25, 96:1-3.)

TRACE did not provide any infmation about the night posti to correct Ms. Kaiser’'s
perception. Id. at p. 98:1-4.) Nor did Mr. Toulee indicate, as TRACE now contends,
that the night position was only temporar{Dkt. 31-1, p. 3.) Ms. Kaiser engaged her
union representative, and eamfithem contacted TRAE multiple times throughout
March regarding Ms. Kais®s return to work. I@. at pp. 3-4.) The parties never reached
an agreement about a gam for Ms. Kaiser.

On March 20, 2012, Ms. Kaiser askilisty Johnson (“Ms. Johnson”), TRACE'’s
Personnel Director, about her employmeatust. (Dkt. 31-5, p. 3.) During that
conversation, Ms. Johnson didt confirm Ms. Kaiser’s eployment with TRACE, and
also stated that the conflict was Ms. Kaiseraulf for getting pregnant in the first place.”
(Id.) After this discussion, Ms. Kaiser considdrherself constructively discharged and
declined any further communication from TRACELd. @t pp. 2-3.) Ms. Kaiser
thereafter hired counsel, who communicated WRACE on a limited bsis in April 2012.
(Dkt. 30-1, p. 6.) Asof Apl 18, 2012, TRACE concludeddhMs. Kaiser had abandoned
her job. (d.) Ms. Kaiser filed suit in state causn August 8, 2012, which TRACE

removed pursuant to 28 U.S &8 1331, 1367, 4 and 1446.
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STANDARD OF REVIEW

The Court “shall grant summary judgmeénhe movant shows that there is no
genuine dispute as to any material fact ardiovant is entitled to glgment as a matter of
law.” Fed. R. Civ. P. 56(a).The moving party moving besathe initial burden of showing
that there are no genuine issues of mat@awland that it is diled to judgment as a
matter of lawSee Anderson v. Liberty Lohldy77 U.S. 242, 247-48986). Where, as
here, the movant does not béae burden of proof at trial, it must show “an absence of
evidence to support the nonmoving party’s cas€élotex Corp. v. Catretd77 U.S. 317,
325 (1986).

The burden then shifts toeamonmoving party to show a genuine dispute of fact.
Anderson477 U.S. at 256-57. The nonmovingtganay not rest upn mere allegations
or denials in its pleading and must prodegalence sufficient tol®w that a reasonable
jury could return a verdict in its favorld. at 248. In order to withstand a motion for
summary judgment, the nonmoving party:

(1) must make a showing sufficient to establish a genuine issue of fact with
respect to any element fahich it bears tb burden of proof; (2) must show
that there is an issue that may reasonbelyesolved in favor of either party;
and (3) must come forward with mgpersuasive evidence than would
otherwise be necessary when the factual context makes the non-moving
party’s claim implausible.

British Motor Car Distrib.v. San Francisco Automotive Indus. Welfare FE 88 F.2d

371, 374 (9th Cir. 1989) (citation omitted).
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On motion for summary judgment, the Ciodioes not weigh evidence or determine
truthfulness of allegations; instead, it deter@s the existence of genuine issues of
material factCornwell v. Electra Cnt. Credit Uniod39 F.3d 018, 1027 (9tiCir. 2006).

An issue of material fact is one whimay affect the outcome of the cas@nderson477
U.S. at 248. The Court must view all emiite and draw all reasonable inferences in the
light most favorable to the nonmoving partyd. at 255. Direct testimony of the
non-movant must be beliedghowever implausible.Leslie v. Grupo ICA198 F.3d 1152,
1159 (9th Cir. 1999). Othe other hand, the Court is not required to adopt unreasonable
inferences from circustantial evidence.McLaughlin v. Liy 849 F.2d 12051208 (9th

Cir. 1988). A statement in aibf, unsupported by the recordneept be used to create an
issue of fact. Barnes v. Independent Auto. Dealedd F.3d 1389, 1396 n.3 (9th Cir.
1995).

ANALYSIS

Discrimination Claim

Title VII of the Civil Rights Act provies that it is unlawful for an employer to
“discharge...or otherwise to discriminateaagst any individual with respect to his
compensation, terms, conditions, or peges of employment, because of such
individual’s race, color, sexr national origin.” 42 L5.C. 82000e-2(a)(1). The term
“because of...sex” includes pregnancy, chitth or related medical conditions, and

pregnant women should be “treated theesdor all employment-related purposes...as
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other persons not so affected but similathigir ability or inabilityto work.” 42 U.S.C.
82000e(k). Thus, the Court reviews theamstpregnancy discrimination claim as claim
for sex discrimination under Title VII.

Title VII discrimination claims are reswed using the burdeshifting framework
of McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973).Under this framework, the
plaintiff must first establish a prinfacie case of sex discriminatioriNicholson v.
Hyannis Air Service, Inc580 F.3d 1116, 1123 (9th C#009). If a prima facie case
exists, then the burden of production, but nespasion, shifts to the employer to articulate
a legitimate, nondiscriminatorgason for the challenged actioil€huang v. Univ. of Cal.
Davis, Bd. Of Trs.225 F.3d 1115, 1123-24 (9th C2000). If the employer meets its
burden, the plaintiff must then raise a treatdsue of material fact as to whether the
employer’s proffered reasons are preteitoyes v. Kelly Serys188 F.3d 1163, 1168 (9th
Cir. 2007). To satisfy the bued for pretext, the plaintifhust “produce enough evidence
to allow a reasonable factfinder to conclesber: (a) that the alleged reason for the
discharge was false or (b) that the true re&sojiis] discharge wasdiscriminatory one.”

Nidds v. Schindler Elevator Cord13 F.3d 912, 918 (9th Cir. 1996).

Prima Facie Case
To establish a prima facie case of sescdmination, Plaintiff must show: (1) she
was a member of a protected class; (2)vgag qualified for her position; (3) she suffered

an adverse employment action; and (4) simjlafuated individualsutside the protected
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class were treated more favorablilicholson 580 F.3d at 1123. Discrimination
plaintiffs need to produce &ry little evidence” to oppose tosummary judgment motion.
Chuang 225 F.3d at 1124. Theeshents and contours opama facie case will differ
according to the facts at handdawn v. Executive Jet Management, I6d5 F. 3d 1151,
1156 (9th Cir. 2010). A plaintiff can use diter circumstantial @dence to establish a
prima facie case for discriminationld.

TRACE concedes that Ms. Kaiser was amber of a protected class as a pregnant
woman, but argues that she failed to esthldiprima facie case as to the remaining

elements.

1. Qualified for the position/satisfactory performance

The parties cite different standards tloe second element of a prima facie sex
discrimination case. TRACE contends ttie second elementegnether or not Ms.
Kaiser was qualified for the position. Ms&aiser, on the other hand, argues that the
standard is whether or not she performed satsfdy in her job. Regardless of the exact
language for the element, Ms. Kaiser musidpice evidence to shawat she was capable
of fulfilling the duties rguired of her position.

Here, Ms. Kaiser testified that sheee/ed only one or two warnings from the
company for improper stocking during the fivears she worked farRACE. (Dkt. 30-6,
Kaiser Dep., p. 25:14-17.) TRACE does dwpute this evidence of satisfactory

performance. However, satisfactory perforc@does not alone govern whether or not
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Ms. Kaiser was capable oflfilling the duties of the position.Lifting heavy pallets was
integral for both a day stocker and a wemese employee. In fact, Ms. Kaiser
acknowledged that the job desation for each of the positiorshie held requed the ability
to lift up to 75 pounds. Id., pp. 62:17-63:13.) When her doctor imposed a lifting
restriction, Ms. Kaiser no longer met fjo& description. (Dkt. 31-7, p. 1.)

However, the record reveals conflictiagidence regarding the precise weight
limitation TRACE actually deemeakcceptable. Mr. Toulouse told Ms. Kaiser that
TRACE could not “work with” the 35-pound wght restriction but “would probably be
willing to work with” her if ske could get the weight limitath “obumped up.” (Dkt. 30-6,
Kaiser Dep., p. 69:5-9.) Another TRACE&presentative told Ms. Kaiser a 40-pound
weight restriction would be acceptable sba attempted to have her doctor raise her
weight restriction in ordeto continue working.I¢l., pp. 143:22-25, 149:23-25,
150:16-20.) A September 6, 2011 letter from Maiser’s doctor stated that he released
her “back to her full duties with limitation of lifting no greater than 40 pounds,” noting
that Ms. Kaiser told him it wahe maximum she is supposedlift at work regardless.”
(Dkt. 31-7, p. 6.)

The record permits the reamable inference that a 404wl weight restriction was
acceptable despite the job description statitherwise. Thdiscussion of TRACE
“working with” Ms. Kaiser and of a 40-pod weight limit suggests that the company was
willing to employ an alternate requiremenYiewing the evidence in a light most

favorable to the plaintiff, it iseasonable to infer that MKaiser believed, and TRACE
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expressed, that the requirement to cargiworking was 40 pounds, not 75 pounds.
Conflicting evidence about TRACE&expectations creates a genuine issue of material fact
about whether or not Ms. Kaiser was qualifiedthe position such that she could perform

the duties of the job.

2. Adverse employment action

An adverse employment action is one timaterially affect[sthe compensation,
terms, conditions or privileges of employmentChuang 225 F.3d at 1125. Ms. Kaiser
contends that TRACE forced hertake a leave of absence against her will. (Dkt. 30-2, p.
8.) In support of this position, Ms. Kaisasserts that Mr. Toulouse gave her two
choices: quit her job or go on leave. (Dkt-:@XKaiser Dep., pp. 70:25-71:2.) Without
explanation, Mr. Toulouse simply handed.Msiiser completed paperwork requiring her
to take a leave of absendee to her pregnancy.ld( at p. 71:3-9.) Ms. Kaiser’s only
option for income during a leave of absence sfawt-term disability pay. On short-term
disability pay, Ms. Kaiser received two-thirasher regular pay. Ms. Kaiser faced losing
all of her income or losing a third of her imae, with either option resulting in a material
change to her compensatioi.hus, Ms. Kaiser made a prirfecie showing of an adverse
employment action.

3. Similarly situated individuals outside the protected class

To establish the final element undécDonnell DouglasMs. Kaiser must produce

evidence that similarly situated male or other non-pregnant employees were treated more
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favorably. Employees are silaily situated when they kia similar jobs and display
similar conduct. Nicholson 580 F.3d at 1125. They nerdt be identical but must be
similar in all material respectsld. In this instance, a non-pregnant employee with a
medical restriction would constitute a similagituated employee. Ms. Kaiser suggests
she has “identified instances where other emg#sywith medical restrictions were treated
differently.” (Dkt. 31, p. 8.) In her deptisn, Ms. Kaiser testified that she heard about
night shift employees who had asthmaweathing conditions but were allowed to
continue working for TRACE without having to take a leave of absence. (Dkt. 30-6,
Kaiser Dep., p. 94:8-16.) However, Ms. Kaigontradicted herself when she admitted
that she had no knowledge of whether thugat employees had medical restrictions.
(Id. at p. 94:17-22.) Ms. Kaiser furthermaitted that she was not aware of any TRACE
employee who was injured, ithr pregnant, who had a dheal restriction, and who
TRACE permitted to work. I¢. at p. 141:13-18.)

Ms. Kaiser contends thathether similarly situated gutoyees were treated more
favorably by TRACE is a question of fact and relieBewck v. United Food and
Commercial Workers Union (Dkt. 30-2, p. 8.) However, iBeckand the cases cited
therein, the question of fact reved around comparative evidenc&eck 506 F.3d 874,
885 (9th Cir. 2007). That is, in such caesplaintiff offered evidence regarding other
employees to show that they were similarlyai@al “in all material respects.” Whether or

not the comparative evidence showed that the other employees were, in fact, similarly

ORDER - 11



situated was a question of fact. Here, Kaiser has not proffered any comparative or
statistical evidenct show that other employees were similarly situated.

In the absence of comparative or statistical evidesgarding similarly situated
employees, the Court must consider howATE treated other employees who also had
restrictions. Ms. Kaiser fails to offer anyi@ence that employees she thought might have
had asthma were similar in all material resis. Ms. Kaiser also failed to identify the
individuals who had asthma. And she offeosevidence regarding other employees with
medical restrictions or of how TRACE tredtsuch employees. Thus, Ms. Kaiser has not
proffered any evidence, direct or circumsianto show that TRACE treated similarly
situated employees more favolsab A plaintiff must produce evidence and cannot simply
rely on factual assertions in orderdefeat a summary judgment motioisee, e.g.

Kennedy v. Allied Mutual Ins. C®52 F. 2d 262, 265 (9ir. 1991) (party opposing
summary judgment “must prode specific evidence, througlffidavits or admissible
discovery material, to shw that the dispute exists.”). the absence @ny evidence that
similarly situated employees were treated-efavorably by TRACEMSs. Kaiser fails to
establish the fourth element of a prima éacase of sex discrimination. Summary
judgment is accordingly proper with respect to Ms. Kaiser’s discrimination claim.
Retaliation Claim

Title VIl includes a separate anti-retal@tiprovision that mhibits an employer
from discriminating “against any of his emgkes...because he has opposed any practice

made an unlawful employmeptactice by this subchapter because he has made a
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charge...under this subchapter.” 42 U.$2000e-3(a). Title VII retaliation claims

also follow theMcDonnell Douglasurden-shifting framework Dawson v. Entek Int'l

630 F.3d 928, 936 (9th Cir. 2011). To estdblsgprima facie case of retaliation, Plaintiff
must demonstrate: (1) she engaged in a pedeattivity; (2) she was subsequently subject
to an adverse employment action; and (3)usablink exists between the protected activity
and the adverse employment actioxilliarimo v. Alohalsland Air, Inc, 281 F.3d 1054,

1064 (9th Cir. 2002).

Prima Facie Case

Protected activity
An employee’s submission of or suppfat a complaint that alleges employment
discrimination is a type of protectedtiaty covered by TitleVil, 82000e-3(a).
University of Texas Southwest Medical Ctr. v. Nassa¥r--- U.S. ----, 133 S.Ct. 2517,
2525 (2013). TRACE does not dispute thtt Kaiser's IHRC complaint constitutes a

protected activity.

Adver se employment action
The Ninth Circuit takes arxpansive view of the type @iction that constitutes an
adverse employment actiorPardi v. Kaiser Found. Hosp389 F.3d 840, 850 (9th Cir.
2004). An adverse action is one thdtreasonably likely to deter employees from
engaging in protected activity.'Ray v. Hendersqr217 F.3d 1234, 124®th Cir. 2000).

The anti-retaliation provision seeks to preventh#o individuals based on their conduct.
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Burlington N. and SaatFe Ry. Co. v. Whit&48 U.S. 53, 63 (2006) That harm is not
limited to so-called “ultimatemployment decisions,” but @e a reasonable employee
would find materially adveesand which might dissuade asenable worker from making
or supporting a charge of discriminationd. at 67-68. The significance of any given act
of retaliation will often depad on the circumstancedd. at 69.

Here, TRACE placed Ms. Kaiser on a leavab$ence becauseluér pregnancy.
According to the terms of hCBA, “upon notice of the gployee’s availability for work
prior to P.M. Wednesday of gnveek, the employee shall bestered to work to begin not
later than Monday following the giving of suobtice.” (Dkt. 30-7, p. 15.) On February
6, 2012, Ms. Kaiser gave notice of her availlgy to return to wok March 21, 2012.

(Dkt. 30-6, Kaiser Dep., p. 76:7-19.) Ms&aiser spoke with TRACE, as did her union
representative, throughout kéh regarding her position andtdaf return. (Dkt. 31-5,

pp. 1-2.) It appears that, under the termthefCBA, TRACE should have scheduled Ms.
Kaiser for work as early as March 21st butater than March 26th. March 26th was the
Monday following Ms. Kaiser’s release dated following the date of her final
conversation with TRACE regardjrher return. Viewed inlgght most favorable to Ms.
Kaiser, the record presents agtion of fact as to when Msaiser was entitled to return to
work and, thus, of whether or not TRACE tdd the CBA with regrt to Ms. Kaiser.

More importantly, the CBA also required TRE@o reinstate Ms. Kaiser to “the job
previously held, hours scheduledto a job comparable witlegard to work and rate of

pay” upon her return to work(Dkt. 30-7, p. 15.) Ms. Kags testified that Mr. Toulouse

ORDER - 14



informed her that her position had been permanently filkeldodfered her a night position
instead. (Dkt. 31-5, p. 2.)While TRACE claims to havimformed her that the night
position was temporary, Ms. Kaistestified that no such representation was madi) (
Ms. Kaiser believed the nigpbsition was different than ¢hday position both in hours
and, potentially, in pay. (Dkt. 30-6, KaisDep., pp. 95:14-25, 96:1-3.) Though Ms.
Kaiser lacked personal knowledge of the posis pay, her union representative cautioned
her that the situation “didn’t seem right.(Dkt. 31-5, p. 2.) Ms. Kaiser and her union
representative both spoketwirlRACE on multiple occasionand TRACE dil not proffer
salient details of the night job, such as title, hours, or pdg. a{ p. 98:1-4.) Without
providing evidence in support, TRACE claithsit it offered MsKaiser a comparable,
temporary position per the termm6her CBA. (Dkt. 30-2, p10.) The night position’s
comparability based on pay and hours will determine whether or not TRACE violated the
terms of Ms. Kaiser's CBA.Ms. Kaiser has identified suéfient facts to demonstrate a
genuine dispute as to whetheRACE fulfilled the terms oMs. Kaiser's employment.

For the retaliation claim, the detailstbé position TRACE offered Ms. Kaiser upon
her reinstatement are alseaessary to determine whether or not a reasonable employee
would have found the schedule change maltgradverse. Though a reassignment of job
duties is not automatically actionabiiegan be considered retaliatoryBurlington N. and
Santa Fe Ry. Cp548 U.S. at 71. A schedule chanlges the one here from day to night
hours, may “make little difference to many werg, but may matter enormously to a young

mother.” Id. at 69. Indeed, Ms. Kaiser testii¢hat the night schedule would have
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“caused some issues” because of her newborn. (Dkt. 30-6, KaisepD@7:19-23.) In
sum, whether or not the night position wag:d@mparable to Ms. Kaiser’s previous day
position; (2) materially adverse; or (3) angorary assignment, agenuine disputes of

material fact for a jury.

Causal link between protected activity and adver se employment
action

To show causation, a plaifitmust “establish that his drer protected activity was a
but-for cause of the alleged adverse action by the employénitersity of Texas
Southwestern Medical Ctrl33 S.Ct. at 2534. Under this heightened standard, the
plaintiff must prove that “the unlawful rdtation would not have awirred in the absence
of the alleged wrongful action or actions of the employer."d. at 2533.

Causation sufficient to establish anpa facie case may be inferred from
circumstantial evidence, suals the “employer’s knowledgedatthe plaintiff engaged in
protected activities and the proximitytime between the protected action and the
allegedly retaliatory employment decisionYartzoff v. Thoma$09 F.2d 1371, 1376
(9th Cir. 1987).  Here, Ms. Kaiser filadcomplaint with the IIRC on August 8, 2011

alleging that TRACE discriminated against because of her pregnancy. (Dkt. 30-1, p.

1 Prior toNassar the Ninth Circuit invoked the broader motivating-factor test Ms. Kaiser relies uponNifithe

Circuit held that temporal proximity could be used to support an inference of retaliatory intent sufficient to survive
summary judgment.SeeDavis v. Team Elec. Cd20 F.3d 1080, 1094 (9th Cir. 2008). The Ninth Circuit has not
yet applied the but-for causation standard in a retaliation case but has noted that it is the proper Serdaild v.

Los Angeles Police Dep58 F.3d 1096, 1101 n.3 (9th Cir. 2014) (noting that the but-for causation standard is now
required but declining to address a causation question not before theRoset);. Plastikon Indus., Inc.537

Fed.Appx. 750, 751 n.1 (9th Cir. 2013) (noting that ‘ftheper causation test for Title VII retaliation claims is

“but-for causation” rather than motivating-factor causation).
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4.) The IHRC issued its termination of mixed-motive pbable cause in Ms. Kaiser’'s
case on January 28, 2012. (Dkt. 31-9, p. 8hortly thereafter, on February 6, 2012, Ms.
Kaiser faxed a notice of availability to retuo work on March 212012. (Dkt. 30-6,
Kaiser Dep., p. 82:11-12.) Despite haviveen provided ample notice, TRACE stated
that Ms. Kaiser could not be reinstatedh&y former position because her supervisor “did
not expect [Kim] to be gone that longhd had permamtly filled her position. I¢. at p.
99:17-21.) Further, on March 28012 Ms. Johnson represed TRACE and could not or
would not confirm Ms. Kaisersmployment status. (Dkt. 31-5, p. 3.) The same day,
Ms. Johnson allegedly informéds. Kaiser that the whole conflict was her “fault for
getting pregnant in the first place.”ld()

While Ms. Kaiser filed the IHRC compldiapproximately six months before the
reinstatement conflict, only six weeks edag between the IHRC determination and the
dispute over Ms. Kaiser’s reinstatementhis circumstantial evidence supports an
inference of retaliatory motive. Similarlyls. Johnson’s inability arefusal to classify
Ms. Kaiser only days before shvas supposed to return to tkasupports an inference of
retaliation.

Ms. Kaiser also presented direct evideof TRACE's retaliatory intent. Ms.
Johnson’s statement links TRACE’s actionsdaod Ms. Kaiser's reinstatement to her
pregnancy and, thus, to Ms. iKar’s protected activity befotbe IHRC. Taken together,

the evidence could lead a reaable jury to conclude th&RACE would not have taken
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the same action toward Ms. Kaiser abdertIHRC complaint aliging wrongful action

because of her pregnancy.

L egitimate, Non-discriminatory Reason

Once a plaintiff has establisthe prima facie case of ré&dion, the burden shifts to
the defendant to articulate a legitimaten-retaliatory reason for its actiorChuang 225
F.3d at 1123-24. TRACE guwes its conduct was legitineaand non-retaliatory because
all of its actions were “clearly spelled outthre CBA” and were taken in an effort to

comply with the CBA? (Dkt. 30-2, p. 13.)

Pretext

If an employer offers a legitimate, non-ietory reason for its action, a plaintiff
must then raise a triable igsof material fact as to whether the employer’s proffered
reasons are pretextNoyes v. Kelly Serys488 F.3d 1163, 1168 (9th Cir. 2007). Using
indirect evidence, a plaintiff can prove mnet by showing that the employer’s proffered
explanation is “unworthy of credence.Chuang 225 F.3d at 1127. A plaintiff can rely
on the same evidence used to lelsth a prima facie case oftadiation to show pretext if
that evidence raises a genuissue of material fact regarding the truth of the employer’s
proffered reasons.ld. As previously discussed, the t@aal details of the night position,
and whether or not it was comparable, terapgrand adverse, are matters of genuine

dispute. Because TRACE relies on its agseithat the night pgition was comparable

2 To support its position, TRACE again contends thatright position was comparable and highlights that Ms.
Kaiser failed to ascertain comparative information.kt(30-2, p. 12.) TRACE, however, has not offered any
evidence to establish the nightsitin was, in fact, comparable.
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and temporary, the dispute over compditgalso underlies the truth of TRACE’s
proffered reason for its actions.

A retaliation plaintiff is required to pduce “very little” direct evidence of the
employer’s discriminatory intent tmove past summary judgmentd. at 1128. In her
capacity as Personnel Director, Ms. Jambad hiring and fing authority over
employees, including Ms. Kaiser. Ms. Johnsdd Ms. Kaiser that the conflict was Ms.
Kaiser’s fault “for getting pregnant in the figglace.” (Dkt. 31-5, p. 3.) Because of Ms.
Johnson’s role in #;ncompany, her comments demoat&rthat TRACE’s motives were
likely discriminatory for the purpose of proyg pretext. Thus, Ms. Kaiser has provided
sufficient evidence to shw that TRACE's proffered reasons were pretext. Ms. Kaiser’s

retaliation claim survigs summary judgment.

Damages

In Title VII cases, an award of back paygpropriate to advance “Congress’ intent
to make plaintiffs whole for injuriesuffered through past discriminatioh.deffler v.
Frank,486 U.S. 549, 558 (1988). Courts also award front pay when the antagonism
between the employer and employee is sotdhed reinstatemeinsg not appropriate.
Caudle v. Bristow Optical, Cp224 F.3d 1014, 102®th Cir. 2000). However, the
Supreme Court has held that absent specialimistances, an employee’s rejection of an
unconditional job offer endkie accrual of potential back pay liability=ord Motor Co. v.

Equal Employment Opportunity Comm468 U.S. 219241 (1982).
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TRACE claims that Ms. Kaiser statedtt@ IHRC in August 2011 that she did not
plan on returning tavork with TRACE and “wanted to g@s much as she could from the
company.” (Dkt. 30-2, p. 14.) TRACE argubs statement is evhce that Ms. Kaiser
“undisputedly dispelled anyasonable expectation of coniing employment with [her
employer].” (d.) TRACE contends that because.Msaiser voluntarily withdrew from
the workforce, she failed toitigate damages, and that ldamages should accordingly be
limited as a matter of law. However, the @aableness of mitigation efforts is a question
of fact. Ortiz v. Bank of America Nat'l Trust and Savings As882 F.2d 383, 387 (9th
Cir. 1987). Moreover, there @undant evidencedh despite any earlier statements, Ms.
Kaiser attempted to be reinstated to fleemer position and did not withdraw from the
workforce. (Dkt. 31-5.) Térecord also suggests tH®ACE’s employment offer was
not one of unconditional restatement because Ms. Kaises offered a night position
instead of her prior day positionFor the foregoing reasortbe Court finds that questions

of material fact preclude limiting Ms. k&er's damages as a matter of law.

Conclusion
Ms. Kaiser has established a prima facgeaaf retaliation and has demonstrated
TRACE's proffered reasons for its action weretext. Thus, summary judgment is not

proper, and Ms. Kaiser’s retaliation claim survives.
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ORDER

Based on the foregoing, and befafly advised in the premises] ISHEREBY
ORDERED that Defendant’s Motion for $amary Judgment (Dkt. 30) GRANTED in
part and DENIED in part.

Summary Judgment GRANTED with respect to Ms. Kaiser’s discrimination
claim. Summary JudgmentENIED with respect to Ms. Kaiser’s retaliation claimA

jury trial is scheduled tbegin on May 5, 2015 at 9:30 a.m. (Dkt. 29.)

DATED: December 12, 2014

kT

5 Bgdward J. Lodge ~
’ Unlted States District Judge
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