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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

DONALD SHANE BRINK,
Case No. 1:13-cv-00039-EJL
Petitioner,
MEMORANDUM DECISION AND
V. ORDER

TIMOTHY WENGLER,

Respondent.

Pending before the Court in this habeas corpus action are various motions and an
objection that are now ripe for adjudication. Having reviewed the record and considered
the arguments of the parties, the Court finds that oral argument is unnecessary, and enters
the following Order.

PRELIMINARY MOTIONS
1. Petitioner’'s Motion for Judicial Notice (Dkt. 19)

With the Petition for Writ of Habeas Corpus, Petitioner has filed Exhibits 1
through 196, and asks that the Court take judicial notice of the Exhibits. (Dkt. 3-1.)
Respondent asserts that the Exhibits weresaented on the State by the Clerk of Court,

because they were too lengthy to be scaniddrge portion of the exhibits are parts of

MEMORANDUM DECISION AND ORDER - 1

Dockets.Justia.com


http://dockets.justia.com/docket/idaho/iddce/1:2013cv00039/31095/
http://docs.justia.com/cases/federal/district-courts/idaho/iddce/1:2013cv00039/31095/31/
http://dockets.justia.com/

the state court record, duplicating Respartddodgings. Petitioner has not indicated
whether all of the letters, kites, jail meranda, and other items were previously
submitted to the state courts.

The merits of the claims in a federableas corpus petition generally are decided
on the record that was before the state c@ullen v. Pinholster131 S.Ct. 1388, 1400
(2011). Only in limited circumstances ma tstate court record be supplemented in
federal court, such as: (1) when a state tcoigrnot decide a claim on the merits, and the
claim is properly before the federal court) ({hen the state court factual determination
was unreasonable; (3) when a petitioner assto show cause and prejudice in a
procedural default setting; or (4) when difp@ner is trying to show actual innocence to
overcome a procedural default or statute of limitations iS&ue Court should be able to
complete this task by comparing both parties’ lodgings to see if they match when
Petitioner cites to his Exhibits in the future, and notifying Respondent of any
discrepancies.

To the extent that Petitioner has submitted items from the state court record that
were also placed before the state appellate courts, the Court will take judicial notice of
those items for purposes of any merits discussion. To the extent that the items were not
placed before the state appellate courts, the Court will consider those items only as they
may be relevant to Petitioner’s cause and prejudice arguments, to be addressed in the next
round of proceedings, or on other permissible grounds if the procedurally defaulted

claims proceed to a merits review.
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Counsel for Respondent may call the Court’s Prison Litigation Unit to make an
appointment to visit the Clerk of Court’s office to review Petitioner’s lodging, if desired,
because the size of the lodging is to large to be scanned. The Court will permit
Respondent to make objections to specific items during the course of this proceeding.

2. Petitioner’s Objection to the Lodging of the State Court Record and
Transcripts and Request for Production(Dkt. 18)

Petitioner objects to the fact that he has not been provided with those portions of
the record upon which Respondent relies for his request to summarily dismiss Petitioner’'s
claims. He also objects that he was not provided a copy of the record lodged by
Respondent. He states that he does not possess the entire record. He further argues that
Respondent has not lodged the entire record, and he points out various items missing from
the lodged record, as reflected on Respondent’s Notice of Lodging of State Court Record.

Rule 5(C) of the Rules Governing 8§ 2254 Cases requires a respondent to attach to
the answer those parts of the record that the respondent considers relevant. Because most
Idaho inmates have their own copy of the relevant parts of the record, traditionally, the
Idaho attorney general does not attach any portions of the record to the answer to save
time and taxpayer funds on copying, but, instead, provides a copy of the state court record
to the Court, with a “Notice of Lodging” to the petitioner, indicating which records have
been provided. In specific cases where a petitioner requests a copy of the relevant parts of
the record, the Court either provides those records to the petitioner if they are minimal or

orders Respondent to provide the copies. Nothing in the governing law or rules requires

MEMORANDUM DECISION AND ORDER - 3



provision of the entire record of a state criminal proceeding to a pro se petitioner.
However, if a petitioner does not have certain records relied upon by the respondent
and/or the Court, he is entitled to receive those records.

Here, Petitioner himself has lodged a large portion of the records that are the same
records Respondent has lodged and the Court has relied upon. These will not be provided

to Petitioner, but will be cross-referenced for him so that he may consult his own records:

State’s Lodging No. (Dkt. 11) Petitioner’'s Exhibit No. (Dkt. 3-1)
B-2 4

B-3 1(B)

B-6 8

C-2 11

C-5 10

C-6 12

C-7 13

E-8 35

E-23 47.

The following records that Respondent has lodged and the Court has relied upon
have not been lodged by Petitioner: State’s Lodgings B-1, C-4, and E-21. Therefore, they
will be provided to Petitioner with a copy of this Order.

Because this Order is issued in a conditional posture, after Petitioner has had an
opportunity to review the additional records, he may then point to places in the record, if
any, that support his contentions that the claims are not procedurally defaulted or are
subject to cause and prejudice.

For future purposes, Petitioner shall provide the Court with a list showing all of the
portions of the criminal record that he possesses. Should the Court rely on other records
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to determine the merits of the claims, they will be provided to Petitioner, if needed, along
with an opportunity to review them and submit argument related to the records.
Therefore, Petitioner’'s motion will be granted in part and denied in part.

BACKGROUND

Petitioner was convicted of the first degree murder of Brent Lillevold, with an
enhancement for using a deadly weapon, as well as being a persistent violator, in the Fifth
Judicial District Court in Twin Falls County, Idaho. He was sentenced to thirty years
fixed, with life indeterminate. The facts underlying the conviction are set forth in the
November 7, 2008 opinion of the Idaho Court of Appeals on direct review. (State’s
Lodging C-5.) Petitioner’s alternative version of the facts are presented in his brief in
support of his petition for review on post-conviction review. (State’s Lodging E-23.) The
facts will not be repeated here, except as necessary to determine the procedural issues at
hand.

This federal habeas corpus case was filed on January 23, 2013. (Dkt. 3.) Petitioner
bring six claims. Respondent asserts entitlement to dismissal of all claims on the basis of
procedural default. (Dkt. 22.) For the reasons that follow, the Court will deny in part and
conditionally grant in part the Motion for Partial Summary Dismissal. (Dkt. 12.)

RESPONDENT'S MOTION FOR
SUMMARY DISMISSAL (Dkt. 12)

Rule 4 of the Rules Governing 8§ 2254 Cases authorizes the Court to summarily

dismiss a petition for writ of habeas corpus when “it plainly appears from the face of the
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petition and any attached exhibits that the petitioner is not entitled to relief in the district
court.” In such case, the Court construes the facts in a light most favorable to the
petitioner. It is appropriate for the Court to take judicial notice of court dockets from state
court proceedings. Fed. R. Evid. 201®&wson v Mahoney51 F.3d 550, 551 (9th Cir.
2006).

Habeas corpus law requires that a petitioner “exhaust” his state court remedies
before pursuing a claim in a federal habeas petition. 28 U.S.C. § 2254(b). To exhaust a
claim, a habeas petitioner must fairly present it as a federal claim to the highest state court
for review in the manner prescribed by state [&ee O’Sullivan v. Boerckeéd26 U.S.

838, 845 (1999). “Fair presentation” requires a petitioner to describe both the operative
facts and the legal theories upon which the federal claim is prer@ssgyv. Netherland
518 U.S. 152, 162-63 (1996).

“[O]rdinarily a state prisoner does not ‘fairly present’ a claim to a state court if
that court must read beyond a petition driaf (or a similar document) that does not
alert it to the presence of a federal clainoider to find material, such as a lower court
opinion in the case, that does Baldwin v. Rees&41 U.S. 27, 32 (2004). Baldwin,
the United States Supreme Court reasoneditigfant wishing to raise a federal issue can
easily indicate the federal law basis for his claim in a state-court petition or brief, for
example, by citing in conjunction with theagh the federal source of law on which he
relies or a case deciding such a claim onr@dgrounds, or by simply labeling the claim
‘federal.” Id. However,n some instancegappellants are allowed to incorporate by
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reference issues presented in an appenal not argued in the appellate brisée
Insyxiengmay v. Morgad03 F.3d 657 (9th Cir. 20059¢cord, Scott v. Schritfdb67
F.3d 573 (9th Cir. 2009).

Unless a petitioner has exhausted his state court remedies relative to a particular
claim, a federal district court cannot grant relief on that claim, although it does have the
discretion to deny the claim. 28 U.S.C. § 2254(b)(2).

State remedies are considered technically exhausted, huiopetly exhausted, if
a petitioner failed to pursue a federal claim in state court and there are no remedies now
available.O’Sullivan, 526 U.S. at 848. A claim may also be considered exhausted, though
not properly exhausted, if a petitioner pursued a federal claim in state court, but the state
court rejected the claim on an independent and adequate state law procedural ground.
Coleman v. Thompspb01 U.S. 722, 731-732 (1991). Under these circumstances, the
claim is considered to have been “procedurally defaul@édléman501 U.S. at 731.

Claims that are not properly presented to the state district court and rejected by the
state appellate courts on adequate and independent procedural grounds are deemed
procedurally defaulted in this actidford v. Georgia498 U.S. 411, 422-24 (1998ee
Martinez v. Klauser266 F.3d 1091, 1093-94 (9th Cir. 2001) (quotiglls v. Maass28
F.3d 1005, 1010 (9th Cir. 1994)). If the procedural bar rests on federal grounds or is
intertwined with federal grounds, it is not an “independent” state ground, and a federal
court may properly review the matt&ennett v. Mueller322 F.3d 573, 581 (9th Cir.),
cert. denied540 U.S. 938 (2003). “A state law ground is so interwoven if the state has
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made application of the procedural bar depend on an antecedent ruling on federal law
[such as] the determination of whether federal constitutional error has been committed.”
Id. at 581 (internal citations and punctuation omitted).

To be an “adequate” state ground, the procedural bar must be one that is “clear,
consistently applied, and well-established at the time of the petitioner’s purported
default.”Martinez v. Klauser266 F.3d at 1093-94 (quotiMgells v. Maass?28 F.3d

1005, 1010 (9th Cir. 1994)3ee also Lee v. Kemna34 U.S. 362 (2002).

TheMartinez v. KlauseCourt explained that when there is “an absence of prior authority
supporting the [state court’s] decision” and the decision appears “contrary to [state] law,”
such a decision doe®trest on a “clear, consistently applied, and well-established” state
procedural rule, and the procedural default matybe applied to bar consideration of the
merits of a petitioner’s claim in a federal habeas corpus adgon.

A state procedural rule is not automatically “inadequate” under the adequate state
ground doctrine—and therefore unenforceable on federal habeas review—because the
state rule is discretionary rather than mandat®eard v. Kindley 130 S.Ct. 612, 618
(2009);Walker v. Martin 131 S.Ct. 1120, 1125 (2011). TWalkerCourt reiterated that
a “rule can be ‘firmly established’ and ‘regularly followed’ . . . even if the appropriate
exercise of discretion may permit consideration of a federal claim in some cases but not
others.” 131 S.Ct. at 1128 (citikgndler, 130 S.Ct. at 618). However, a “state ground, no
doubt, may be found inadequate when ‘discretion has been exercised to impose novel and

unforeseeable requirements without fair or substantial support in prior state law,” or, in
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other words, “in a surprising or unfair mannaialker, 131 S.Ct. at 1130 (citation
omitted).
1. Discussion of Claim One

Claim One is that Petitioner was denied the right to assert, prepare, and present an
affirmative defense of justifiable homicide “through a combination of factors.” (Dkt. 3, p.
18.) Petitioner has attempted to raise his claims in multiple proceedings in the state court
system. Only one complete round of proper exhaustion is required. The Court will
address each of Petitioner’s different state court challenges to determine whether proper
exhaustion occurred.

A. Presentation in Post-Conviction Action

Petitioner raised this claim in his post-conviction relief petition and on appeal from
dismissal of that petition. On appeal, the Idaho Court of Appeals opined: “We first note
that this claim could have been raised on appeal, and, therefore, may not be considered in
post-conviction proceedings.” (State’s Lodging E-21, p.4.) This rejection is based on a
clear, consistently-applied, and well-established statutory procedural bar, arising from the
post-conviction relief statute, Idaho Code § 19-4908be Whitehawk v. Sta#&80 P.2d
153, 154-55 (Idaho Ct. App. 1989%€eState’s Lodging E-21, p. 3.)

The Idaho Court of Appeals alternatively determined that the claim was without
merit: “Further, this allegation is clearly disproven by the record of the criminal

proceedings.”(State’s Lodging E-21, p.4.)
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The Court agrees with Respondent’s assessment that the Idaho Court of Appeals
“first” determined that the claim had not been properly presented, and then notified
Petitioner that the claim was without mehidit been properly presented.

Because the Idaho Court of Appeals determined that the claim was procedurally
barred as a result of an adequate state rule, this Court finds and concludes that the claim
was not properly presented on post-conviction review. The federal procedural default
doctrine “curtails reconsideration of a federal issue on federal habeas as long as the state
court explicitly invokes a state procedural bar rule as a separate basis for decision.”
Harris v. Reed489 U.S. 255, 264 n.10 (1989). When a state court has relied on an
adequate and independent state ground to find a claim procedurally barred, that court
“need not fear reaching the merits of a federal claim in an alternative holiing.”

The Court next considers whether any portion of this claim was raised on direct
appeal.

B. Presentation on Direct Appeal

In his appellate briefing on direct appeal, Petitioner argued, through counsel: “[A]n
infringement on a defendant’s ability to assist in his defense is also a violation of the
Sixth Amendment right to counsel, as well as the Fifth and Fourteenth Amendments.”
(State’s Lodging C-2, p. 43.) The facts supporting this claim were that the jail was
thwarting his right by depriving him of legal materials, not allowing him to challenge the
deprivation by filing an action. He alleges that the district court knew of the deprivations
and did nothing, because it believed it could not, instead advising him to file a state
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habeas corpus petition to challenge the conditions of his confinengenpp(| 44-45.)
Petitioner further alleged in his appellate briefing on direct appeal that a pre-filing review
order violated his federal right of access to the couds.{dp. 45-46.)

Petitioner also argued under the Idaho Constitution that he had a right to both
appear for himsekind simultaneously with counsel. That claim is broader than the right
under the Sixth Amendment of the United States Constitution, and, as such, was based
exclusively on the Idaho Constitution. In his reply on direct appeal, Petitioner clarified
the limited scope of his claim: “Appellant’s argument is actually that a Sixth Amendment
analysis does not address the scope of the rights provided by the Idaho Constitution given
the very different language.” (State’s Lodging C-4.) A claim under the Idaho Constitution
IS not a cognizable federal claim, because relief is limited to remedy errors under the
federal Constitution. Therefore, this subclaim is not procedurally defaulted, but
noncognizable and subject to dismissal.

As to the access to courts claim in the petition for review, Petitioner argued that his
right of access to the court “as guaranteed by the 1st, 5th and 14th Amendments under the
Sixth Amendment right to counsel, as well as the Fifth and Fourteenth Amendments (due
process clause), and the equal protection clause of the 14th Amendment” were violated
“when the jail deprived Mr. Brink of the legal materials he required to make use of that
right or to otherwise participate in his defense.” (State’s Lodging C-7, p. 14.) This Court
concludes that this subclaim was properly exhausted, and Petitioner may proceed to the
merits of this claim.
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C. Presentation Via Writ of Mandamus to the Idaho Supreme Court

Petitioner also alleges that he properly presented this claim to the Idaho Supreme
Court when he filed a Petition for Writ of Mandamus during pretrial proceedings.
Respondent argues that this filing was not a proper presentation because a writ of
mandamus is not a proper procedural vehicle to bring claims arising from a criminal
proceeding in ldaho.

Several provisions of Idaho law govern writs of mandamus and writs of mandate.
Idaho Code § 7-301 provides that the terms “writ of mandamus” and “writ of mandate”
are interchangeable. Article 5, 8 9 of the Idaho Constitution provides that the Idaho
Supreme Court “shall also have original jurisdiction to issue writs of mandamus,
certiorari, prohibition, and habeas corpus, and all writs necessary or proper to the
complete exercise of its appellate jurisdiction.” Idaho Code § 1-203 echoes this same
scope of authority.

In addition, a “writ of mandate,” under ldaho Code § 7-302, is defined as a higher
court’s order to “any inferior tribunal, corporation, board or person, to compel the
performance of an act which the law especially enjoins as a duty resulting from an office,
trust or station; or to compel the admission of a party to the use and the enjoyment of a
right or office to which he is entitled, and from which he is unlawfully precluded by such
inferior tribunal, corporation, board or person."Utah Power & Light v. Campbelf03
P.2d 714, 717 (Idaho 1985), the Idaho Supreme Court stated that “[m]Jandamus will lie if
the officer against whom the writ is brought has a clear legal duty to perform the desired
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act, and if the act sought to be compelled is ministerial or executive in nature.” A writ of
mandate may be issued only “where there is not a plain, speedy and adequate remedy in
the ordinary course of law.” .C. § 7-303.

On March 6, 2006, during pretrial litigation, Petitioner sent a letter to the Idaho
Supreme Court to instruct the Fifth District Court to issue an appealable order to suspend
the criminal proceedings until his constitutional rights guaranteed in criminal proceedings
were restored. (State’s Lodging B-1.) He specifically noted that he had tried to submit a
motion for disqualification of counsel and a motion for appointment of “qualified non-
conflict counsel outside the public defender’s officer”; that the motions had been filed
stamped as received by the Clerk of Court; and that the stamps were later “whited out”
and the motions returned to the same counsel that Petitioner sought to disqualify from the
case.ld., p. 1.) Petitioner also described the relief he wanted as “an order directing the
Fifth Judicial District Court to accept my pro se filings in order to preserve my rights and
assert my First Amendment [sic] due to failures of three attorneys to do so (as described
in State’s Lodging B-3, p. 8). The Idaho Supreme Court construed the letter as a petition
for writ of mandamus and denied it on April 25, 2006. (State’s Lodging B-2.)

On May 18, 2006, Petitioner then submitted an “Affidavit in Support of a Petition
for Writ of Mandamus.” (State’s Lodging B-3.) He described a large number of alleged
pre-arrest and pre-trial constitutional violations, perpetrated by bondsmen, law
enforcement officers, attorneys, the state district court, and jail personnel. He again
asserted his “unalienable right to have access to the court to ‘appear and defend in person
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and have counsel’; it [the Idaho Constitution] does not say ‘or’ it says ‘and’ (‘and in
person.’).” (d., p. 9.) Treated as a motion to reconsider, the affidavit and accompanying
petition and memorandum were denied by the Idaho Supreme Court, after due
consideration. (State’s Lodging B-6.)

These are the same claims, brought under the same theories, asserted in the direct
appeal. Petitioner’'s access to the courts claims brought under the First, Fifth, Sixth, And
Fourteenth Amendments were properly exhausted in the direct appeal, except for the
claim that he is entitled to appear pro se and with counsel, which is grounded exclusively
on the Idaho Constitution (both in his direct appeal and in his petitions for writ of
mandamus), and is not a cognizable federal habeas corpus claim. Therefore, this Court
concludes that the petitions for writs of mandamus filed by Petitioner with the Idaho
Supreme Court duplicate the claims in the direct appeal, and are unnecessary for
exhaustion.

Alternatively, the Court concludes that the petitions for writs of mandamus were
not the proper procedural vehicles for asserting such rights, given that the Idaho Supreme
Court has a policy that the extraordinary writs are reserved for extraordinary
circumstancesSee Lindquist v. Gardner70 F.2d 876, 878 (9th Cir.198%ee also
Sweet v. Cup®B40 F.2d 233 (9th Cir. 1981) (state prisoner’s petition for writ of habeas
corpus to Oregon Supreme Court was insufficient to satisfy the exhaustion requirement,
where the petitioner had an alternative remedy in the lower state court and in view of
Oregon Supreme Court's long-standing policy of declining exercise of its original
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jurisdiction); Castille v. PeoplesA89 U.S. 346 (1989) (prisoner’s submission of a new
claim to Pennsylvania Supreme Court on a petition for allocatur was not a “fair
presentation” of that claim, for purposes of determining whether the prisoner had
exhausted his state remedies, because the first presentation of the claim occurred in a
procedural context in which the claim’s merits would not be considered unless there were
special and important reasons).

Petitioner had other potential legal avenues to bring these claims, including a non-
emergency direct appeal, to be filed in due course. Because Petitioner was not without a
legal remedy (his claims are of the same general nature as a claim that one is being denied
counsel or has a conflict with counsel-all of which normally are resolved through the
non-emergency direct appeal or post-conviction processes in due course), it is “reasonable
to presume that the supreme court deferred to this policy in dismissing [the] petition,”and
to conclude that “its summary dismissal was procedural, not on the mieintsquist v.

Gardner 770 F.2d at 878.

! Reyes v. Cravehll Fed.Appx. 462, 2004 WL 1930061 (9th Cir. 2004)(unpublished),
comes to the same conclusion as to petitfions/hich a legal remedy exist® Reyesthe court held that
the Idaho Supreme Court’s denial of an original petition for writ of habeas csgmsoperly exhausted
andwaspresumed denied on the merits as a resulteofdfier due consideratn” language contained in
the short denial order, but also determined thgeRd&ad no adequate legal remedy remaining to which
he could turn. Th&eyesourt specifically distinguished its set of circumstances tromquist “Here,
by contrast, the UPCPA is not “a required step in [Reyes’] post-conviction judicial remetiegaf™3
(quotingLindquist 770 F.2d at 878).
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2. Claim Two

Claim Two is that Petitioner’s rights were violated due to “unconstitutional jury
instructions.” (Dkt. 3, p. 24.) Petitioner's complaints about the jury instructions include
the “acquittal first” instructions that required the jury to acquit him of a higher offense
before considering an included offense; the “justifiable homicide” instruction; and that he
was prejudiced “through convening the grand jury in a manner that prohibited them from
entertaining evidence of [his] affirmative defenséd’)

On post-conviction appellate review, the Idaho Court of Appeals determined that
the jury instruction claims could have been raised on direct appeal, and were improperly
brought on post-conviction review. Therefore, the Court of Appeals did not consider the
merits of the claims. (State’s Lodging E-21, p. 4.)

However, the Idaho Court of Appeals did hear and determine the merits of
Petitioner's companion claims that trial counsel and direct appeal counsel failed to object
to the jury instructions. (State’s Lodging E-21, p. 4.) The court concluded that, even if
counsel were deficient, Petitioner “did not allege facts to establish a reasonable
probability that, had counsel done so, the outcome of the proceedings would have been
different.” (Id., pp. 4-5.)

However, Respondent argues that, at the next level of review, Petitioner failed to
raise an ineffective assistance of counsel claim in his brief supporting his petition for
review before the Idaho Supreme Court. (State’s Lodging E-23.) Petitioner’s pro se brief
was presented in an unconventional formdt) He first set forth the facts that support

MEMORANDUM DECISION AND ORDER - 16



all of his claims. He next cited eight general categories of issues, asserting that he was
denied: “(A) an affirmative defense, (B) a fair trial, (C) due process of law, (D) equal
protection of law, (E) and/or access to exculpatory evidentiary processes that are
necessary for presenting such a defense, (F) which created fundamental and/or
constitutional error, (G) in part due to ineffective assistance of counsel, (H) and/or
deprivation of my right to appear and defend in person or myskdf!’g. 11.) The
remainder of the brief was a set of detailed quotations from various cases supporting each
of the eight categories. In the “Prayer for Relief,” Petitioner “request[ed] review of the
entire case including all issuesld | p. 50.) Petitioner also attached the Idaho Court of
Appeals’s opinion to the brief in support of the petition for revide, p. 2.) “[A]fter
due consideration,” the Idaho Supreme Court denied the Petition for Review. (State’s
Lodging E-24.)

In the brief, Petitioner made a constitutional challenge to the “acquittal first”
statute. (State’s Lodging E-23, p. 7.) Petitioner also stated that the jury should have first
considered “justifiable homicide.1d_, pp. 7, 9.) He asserted the inability to present an
affirmative defense to the grand jury issud.,(p. 7.) However, these claims are not
asserted as ineffective assistance of counsel claims, but, rather, stand-alone constitutional
claims. Petitioner specifically included federal case law quotations on jury instructions,
which supports a stand-alone constitutional claim, and he included ineffective assistance

of counsel case law, but nowhere does he specifically seek review of ineffective
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assistance of counsel claims regarding improper jury instructions. (State’s Lodging E-23,
pp. 12, 18-20, 46-49.)

Accordingly, this Court concludes that Petitioner’s three subclaims—either as
stand-alone constitutional claims or ineffective assistance of counsel claims—were not
properly exhausted in the post-conviction proceedings.

3. Claim Three

Claim Three is that Petitioner’s Fifth, Sixth and Fourteenth Amendment rights
were violated when the court prejudiced his defense by admitting the following evidence:
(1) crime scene photos of the deceased; (2) a video tape recording taken at the crime
scene by investigators showing the residence and the deceased; and (3) a second video
tape recording of Detective Curtis Gambrel’'s interrogation of Petitioner the day he was
arrested (and the day of the shooting). (Dkt. 3, p. 26.)

A. Photographs of Victim’'s Body

On direct appeal, Petitioner raised the issue that the gruesome photographs of the
deceased should not have been admitted because of their prejudicial effect on the jury.
Petitioner relied on Idaho Rule of Evidence 403, and he also separately argued that the
claim amounted to prosecutorial misconduct, because the photographs were intended to
inflame the jury. However, no federal issue was raised as to either argument, and the state
case law cited was not centered on federal principles, but general fairness principles. (See
State’s Lodging C-2, p. 24, citirfgtate v. Christensed63 P.3d 1175 (Idaho 2007).)
Therefore, this claim is procedurally defaulted.
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B. First Videotape - Crime Scene

On direct appeal, Petitioner raised the issue that the “[jJury’s exposure to facts not
in evidence deprives a defendant of the rights to confrontation, cross-examination and
assistance of counsel embodied in the Sixth Amendment” when the prosecutor showed a
video tape recording of the crime scene during his opening statement but did not later ask
to have the video admitted into evidence. (State’s Lodging C-2, p. 9.)

As to the first video, the Idaho Court of Appeals determined that there had been no
objection to the prosecutor using the video before it was admitted, and there was no
motion to strike the video from the opening statement after the video was not admitted
during the course of trial. Therefore, the Court of Appeals stated: “This Court will not
address an issue not preserved for appeal by an objection in the trial court.” (State’s
Lodging C-5, p 6.) Petitioner’s argument that counsel objected to admission of the
evidence and was overruledforetrial addresses a different issue than the one
presented—thasfter the video was shown, it was never admitted—and therefore the earlier
objection to admissibility did not preserve for appeal the due process/confrontation claims
regarding nonadmission of the video.

The Idaho Court of Appeals considered the claim under the fundamental error
doctrine, and determined that Petitioner’s “contention that his rights of confrontation and

cross-examination were violated is without merit and does not rise to the level of
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fundamental error.” (State’s Lodging C-5, p. 7.) Petitioner included this argument in the
brief in support of the petition for review. (State’s Lodging C-7, pp. 9-10.)

Respondent argues that, when an appellate court must rely on fundamental error,
that means the claim was not fairly presented, because the appellate court reaches a
fundamental error analysis only when a claim was not properly preserved for appeal.
Whether the fundamental error doctrine indicates a procedural default or can be deemed a
merits analysis is a complex iss&e Comber v. Schrird63 F.3d 934, 953-54 (9th Cir.
2006) (an Arizona case analogizing to Idaho l&@gppess v. Ryai2011 WL 1480053
(D. Ariz. 2011) (collecting cases with both points of vieae v. Oklahomad70 U.S. 68
(1985);State v. Perry245 P.3d 961 (ldaho 2010). Because Respondent has provided no
case citations or briefing on the adequacy and independence of the fundamental error
iIssue in noncapital cases in Idaho, the Court will permit Petitioner to rely on the
fundamental error merits analysis to proceed to a review of the merits of this®tsmm.
Bennett v. Mueller322 F.3d 573, 586 (9th Cir. 2003) (the State has the ultimate burden
of proof that its procedural rule is adequate).

C. Second Videotape - Police Interrogation

The second interrogation video or tape or transcript issue was not raised on direct

appeal; thus, the claim is also procedurally defaulted.
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D. Post-ConvictionProceedings

To the extent Petitioner attempted to raise these claims on post-conviction as
prosecutorial misconduct claims or claims that his counsel performed ineffectively by
failing to raise the prosecutorial misconduct claims, the Court addresses these contentions
below, as part of Claim Five (prosecutorial misconduct).

4. Claim Four

Claim Four is that Petitioner’s First, Fifth, Sixth, and Fourteenth Amendment
rights were violated because he was not appointed experts to review the evidence. (Dkt. 3,
pp. 28-35.)

On post-conviction review, the Idaho Court of Appeals refused to determine the
merits of this claim because it could have been presented on direct appeal. (State’s
Lodging E-21, p. 6.) Petitionelid assert on post-conviction review a companion claim
that his counsel was ineffective for failing to present expert witness testimony regarding
“forensic evidence, ballistics, or blood evidencéd’) The Court of Appeals performed a
Stricklandanalysis and determined that Petitioner had failed to show prejudice resulting
from the alleged deficiencyld)

In his brief in support of his petition for review, Petitioner raised the facts and
legal argument supporting his lack of an expert withess due to counsel’'s error (State’s
Lodging E-23, pp. 5-8), and cited federal case law in support of his ineffective assistance

of counsel claim regarding failure to use an expert witn&kspp. 46.) Liberally
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construing the brief in support of the petition for review, this Court concludes that
Petitioner sufficiently presented the claim that his counsel was ineffective for failing to
obtain an expert witness to review the forensic and ballistic evidence.
5. Claim Five

Claim Five is that Petitioner’s First, Fifth, Sixth, and Fourteenth Amendment
rights were violated as a result of prosecutorial misconduct from (1) the prosecutor’'s
opening argument; (2) allowing witnesses to give false testimony; (3) changing the
testimony of expert witnesses; (4) allegedly withholding exculpatory evidence; (5)
“manipulating” Petitioner’s counsel; (6) the prosecutor’s closing argument; and (7) the
way in which the State answered the post-conviction petition. (Dkt. 3, p. 38.)

A. Presentation in Post-Conviction Proceedings

The Idaho Court of Appeals concluded that the prosecutorial misconduct claims
were either considered and rejected on direct appeal or should have been raised on direct
appeal, it therefore refused to consider the merits of either category of prosecutorial
misconduct claims. (State’s Lodging E-21, p. 5.) These claims are therefore procedurally
defaulted.

However, the Court of Appeals addressed the merits of Petitioner’s post-
conviction claims that trial counsel was ineffective for failing to object to the
prosecutorial misconduct instances and that direct appeal counsel was ineffective for

failing to raise the issues on appeal. The Idaho Court of Appeals concluded that Petitioner
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failed to show prejudice arising from the allegedly deficient performance of trial or
appellate counsel. (State’s Lodging E-21, p. 5.)

However, Petitioner did not raise ineffective assistance of counsel regarding the
prosecutorial misconduct claims in his briefing before the Idaho Supreme Court. (State’s
Lodging E-23.) Therefore, Petitioner’s claims—both as prosecutorial misconduct claims
and as ineffective assistance of counsel claims for failure to raise the prosecutorial
misconduct—are procedurally defaulted.

B. Subclaim Five(7)

Subclaim Five(7) is Petitioner’s contention that the State answered the
post-conviction petition in an unlawful manner. (Dkt. 3, p. 38.) This is not a cognizable
federal habeas corpus claim, because habeas corpus is not the proper avenue to address
errors in a state’s post-conviction review procésanzen v. Brinkmar877 F.2d 26 (9th
Cir. 1989),cert. denied493 U.S. 1012 (1989). Therefore, this subclaim is dismissed.

6. Claim Six
Petitioner alleges that his First, Fifth, Sixth, Eighth, and Fourteenth Amendment rights
were violated because he “was denied adequate/effective assistance of pre-trial counsel,
trial counsel, and appellate counsel.” (Dkt. 3, pp. 39-40.)
A. Post-Conviction Briefing Before Idaho Court of Appeals
Petitioner raised thirty instances of ineffective assistance of counsel claims in his

post-conviction appeal. The Idaho Court of Appeals addressed the claims by explaining:
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“All of these allegations were conclusory and unsupported by admissible evidence,” and
concluded that Petitioner had failed to show prejudice. (State’s Lodging E-21, pp. 6-7.)
These claims appear to have been rejected on the merits.

In his brief in support of his petition for review, Petitioner stated:

My claims of ineffective assistance of pretrial counsel, trial counsel,
post-trial counsel, appellate counsel . . . are well stated in my Briefs and

Petitions. And obvious when viewed in the light of the facts above and

contained in the record.

(State’s Lodging E-23, p. 9.)

This is not an appropriate presentation of the legal basis of his claims, because he
simply referred to other documents. In addition, no supporting facts were particularly
referable to these claims because of the failure to specify the thirty instances of
ineffective assistance of counsel in the brief in support of the petition for review. In
addition, the factual bases for these claims were not addressed specifically by the Idaho
Court of Appeals’s opinion attached to Petitioner’s brief in support of the petition for
review. The Idaho Supreme Court is not required to refer to other documents or to guess
as to the exact nature of thirty claims. Therefore, these claims are procedurally defaulted.
7. Conclusion

Two of Petitioner’s subclaims will be dismissed as noncognizable. Petitioner may
proceed to the merits of the properly exhausted claims. However, as an interim step, the

Court will determine whether Petitioner can show cause and prejudice for the default of

any of his claims. A summary of each category of claims follows.
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Noncognizable Claims:

1)

2)

Claims One(1), that the Idaho Constitution requires the state district court to
allow a criminal defendant to appear praaselwith counsel.
Claim Five(7), that the State answered the post-conviction petition in an

unlawful manner.

Procedurally Defaulted Claims:

1)

2)

3)

4)

(5)

Claim Two, that Petitioner’s rights were violated due to “unconstitutional
jury instructions,” either as a stand-alone constitutional claim or an
ineffective assistance of counsel claim.

Claim Three(1) (admission of photographs prejudiced his defense) and
Three(3) (admission of second videotape of police interrogation), under the
Fifth, Sixth, and Fourteenth Amendments.

Claim Four, that Petitioner’s First, Fifth, Sixth, and Fourteenth Amendment
rights were violated because he was not appointed experts to review the
evidence, as a stand-alone constitutional claim.

Claim Five, Petitioner’s claims of prosecutorial misconduct as a stand-alone
constitutional claim and as ineffective assistance of counsel claims for
failure to raise the prosecutorial misconduct.

Claim Six, thirty instances of ineffective assistance of pretrial counsel, trial

counsel, post-trial counsel, and appellate counsel.
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Properly Exhausted Claims Proceeding to a § 2254(d) Merits Review:

(1) Claim One, only as a claim of the violation of the right of access to the
court “as guaranteed by the 1st, 5th and 14th Amendments under the Sixth
Amendment right to counsel, as well as the Fifth and Fourteenth
Amendments (due process clause), and the equal protection clause of the
14th Amendment” based on facts that “the jail deprived Mr. Brink of the
legal materials he required to make use of that right or to otherwise
participate in his defense.S¢eState’s Lodging C-7, p. 14.)

(2) Claim Three(2), limited to the subclaim that the jury’s exposure to facts not
in evidence deprived Petitioner of the rights to confrontation, cross-
examination and assistance of counsel embodied in the Sixth Amendment
when the prosecutor showed a video tape recording of the crime scene
during his opening statement but did not later ask to have the video
admitted into evidence.

(3) Claim Four that Petitioner’s First, Fifth, Sixth, and Fourteenth Amendment
rights were violated because he was not appointed experts to review the
evidence, as an ineffective assistance of counsel claim only.

As noted above, Petitioner will be given an opportunity to show cause and

prejudice for each claim that is procedurally defaulted. For purposes of judicial

efficiency, he will be required to use the following format: for each subclaim, he will
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specify: (1) a one-sentence statement of the claim; (2) the factual basis for the claim, not
to exceed two paragraphs; (3) the legal basis of the claim, not to exceed two paragraphs;
(4) the legal basis for assertion of “cause” for the default of his claim, not to exceed two
paragraphs; (5) the factual basis for “cause,” not to exceed two paragraphs; and (6) a
description of the prejudice to Petitioner’s defense, not to exceed two paragraphs.

Respondent is permitted to argue that Petitioner has not shown cause and prejudice
or, alternatively, that the claims are subject to denial on their merits, which is sometimes a
less complex argument than contesting cause and prejudice.

In addition, as noted above, after Petitioner reviews any portion of the state court
record provided to him, he may file a brief of not more than 10 pages to address anything
further he found in the new state court records (State’s Lodgings B-1, C-4, and E-21) to
support his argument that his claims are not procedurally defaulted. He shall not repeat
arguments he has already made, but shall address only those items, if any, contained in
the new records provided to him.

8. Standards for Cause and Prejudice and Miscarriage of Justice

Because Petitioner is proceeding pro se, the Court provides the following standards
of law for a showing of cause and prejudice, or, alternatively, a miscarriage of justice.

If a petitioner’s claim is procedurally defaulted, the federal district court cannot
hear the merits of the claim unless a petitioner meets one of two exceptions: a showing of

adequate legal cause for the default and prejudice arising from the default; or a showing
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of actual innocence, which means that a miscarriage of justice will occur if the claim is
not heard in federal cou$ee Murray v. Carrierd77 U.S. 478, 488 (1986%chlup v.
Delo, 513 U.S. 298, 329 (1995).

To show “cause” for a procedural default, a petitioner must ordinarily demonstrate
that some objective factor external to the defense impeded his or his counsel’s efforts to
comply with the state procedural rule at isgdarray v. Carrier, 477 U.S. at 488. To
show “prejudice,” a petitioner bears “the burden of showing not merely that the errors [in
his proceeding] constituted a possibility of prejudice, but that they worked to his actual
and substantial disadvantage, infecting his entire [proceeding] with errors of
constitutional dimension.United States v. Frady56 U.S. 152, 170 (1982).

Showing that an actual conflict of interest of counsel caused Petitioner to be
denied access to habeas proceedings because counsel interfered with his right to petition
the court may serve as cause for a procedural default because it is deemed external to
Plaintiff. Manning v. Foster224 F.3d 1129, 1133 (9th Cir. 2000). For example, in
Deutscher v. Angelon&6 F.3d 981, 984 (9th Cir. 1994), the court held that counsel was
not acting on behalf of the petitioner where counsel filed a habeas corpus petition for the
petitioner without the petitioner’s knowledge or authorization.

If a petitioner points to an instance of ineffective assistance of counsel during
direct appeal that prevented the petitioner from properly exhausting his claims, he cannot

rely on that instance unless he has first exhausted that particular ineffective assistance of
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counsel claim. If a petitioner has not exhausted any ineffective assistance of counsel
claim, then he cannot rely on such a claim for “cause” in a “cause and prejudice”
argumentSee Edwards v. Carpenié&r29 U.S. 446 (2000) (ineffective assistance of
counsel cannot serve as cause for the default of another claim unless the ineffective
assistance of counsel claim is not itself procedurally defaulted or cause and prejudice for
the default of the ineffective assistance claim can be shown).

A petitioner does not have a federal constitutional right to effective assistance of
counsel during state post-conviction proceediRgsinsylvania v. Finleyd81 U.S. 551
(1987);Bonin v. Vasque®99 F.2d 425, 430 (9th Cir. 1993). As a result, the general rule
Is that any errors of his counsel during the post-conviction action cannot serve as a basis
for cause to excuse Petitioner’s procedural default of his cl&iessColeman v.
Thompson501 U.S. 722, 752 (1991).

The case oMartinez v. Ryan132 S.Ct. 1309 (2012), established a limited
exception to th€olemanrule.ld. at 1319. IrMartinez the court held that inadequate
assistance of counsel “at initial-review collateral review proceedings may establish cause
for a prisoner’s procedural default of a claim of ineffective assistance at luliaht’ 1315.
TheMartinezCourt explained that the limited exception was created “as an equitable
matter, that the initial-review collateral proceeding, if undertaken without counsel or with
ineffective counsel, may not have been sufficient to ensure that proper consideration was

given to a substantial claimld. at 1318.
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TheMartinez v. Ryamxception is applicable to permit the district court to hear
procedurally defaulted claims of ineffective assistance of trial coudsat, 1320, and
ineffective assistance of direct appeal courSeé Nguyen v. Curry36 F.3d 1287, 1293
(9th Cir. 2013). The exception has not been extended to other types of S8aersunton
v. Sinclai, 732 F.3d 1124 (9th Cir. 2013)1&artineznot applicable to a default&tady
claim).

TheMartinezexception applies only to the ineffectiveness of post-conviction relief
counsel in the initial post-conviction review proceeding. It “does not extend to attorney
errors in any proceeding beyond the first occasion the State allows a prisoner to raise a
claim of ineffective assistance at trial.” 132 S.Ct. at 1320.

However, “actual innocence” requires that one make a colorable showing that he is
factually, not merely legally, innocent of the chargegrrera v. Colling 506 U.S. 390,

404 (1993).

As for the miscarriage of justice exception, if a petitioner brings forward new
evidence not presented at trial which tends to show his innocence, the Court must then
determine whether, “in light of the new evidence, no juror, acting reasonably, would have
voted to find [the defendant] guilty beyond a reasonable do@atilup v. Delp513 U.S.

298, 329 (1995).Types of evidence “which may establish factual innocence include

credible declarations of guilt by anothsee Sawyer v. Whitley05 U.S. 333, 340
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(1992), trustworthy eyewitness accoursise Schlupp13 U.S. at 331, and exculpatory

scientific evidence.”Pitts v. Norris 85 F.3d 348, 350-51 (8th Cir. 1996).

ORDER

IT IS ORDERED:

1.

Respondent’s Motion to Dismiss (Dkt. 12) is DENIED in part and
CONDITIONALLY GRANTED in part, to the extent that Petitioner may
attempt to show a miscarriage of justice or cause and prejudice for the
procedural default of any of his claims that were not properly exhausted.
However, Petitioner shall be required to use the format specified above to
bring any cause and prejudice argument. Petitioner shall also be permitted
to file a supplemental memorandum only as to State’s Lodgings B-1, C-4,
and E-21, if any, to show that these new exhibits demonstrate that his
claims are not procedurally defaulted. Petitioner's memoranda regarding
procedural default and cause and prejudice shall be filed no late8Ghan
daysafter entry of this Order. Respondent’s response shall bd@days
thereafter. A reply may be file2ll daysthereafter, and a sur-reply, if any,
shall be filed14 days thereatfter.

Respondent’'s Motion for Leave to File Excess Pages (Dkt. 13) is

GRANTED.
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3. Petitioner's Motion for Judicial Notice (Dkt. 19) is GRANTED in part and
DENIED in part.

4. Petitioner’s Objection to Lodging of the State Record (Dkt. 18) is
GRANTED in part and DENIED in part.

5. The Clerk of Court shall provide Petitioner with the following portions of
the record: State’s Lodgings B-1, C-4, and E-21.

6. If Petitioner wishes to obtain additional records, he shall provide the Court
with a list showing all of the portions of the criminal record that he
possesses, and a request for those he does not possess.

SO ORDERED.

DATED: March 20, 2014

le Edward J. Lodge
U. S. District Judge
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