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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

DONALD SHANE BRINK,
Petitioner, Case No. 1:13-cv-00039-EJL

VS. MEMORANDUM DECISION

AND ORDER

TIMOTHY WENGLER,

Respondent.

Previously in this magtr, the Court determined that a number of Petitioner’s
claims presented in his Petition for Writ of béeas Corpus were procedurally defaulted,
and that Petitioner should have an oppatyuto show that the cause and prejudice
exception or the miscarriage joktice exception should bealied to excuse the default
of the claims. (Dkt. 31.) Petitioner has @llais response to the Court’s Order, and
Respondent has filed a reply. (Dkt. 37, 38.) iHgwieviewed the recorid this matter and

considered the parties’ argument® @ourt enters the following Order.
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CLAIMS AT ISSUE
The following claims presented in tRetition for Writ of Habeas Corpus are
procedurally defaulted:

e Claim Two, that Petitioner’s rights wevelated due to tinconstitutional jury
instructions,” either as a stand-adoconstitutional claim or an ineffective
assistance of counsel claim.

e Claim Three(1) that admission of photaghs prejudiced his defense and Three(3)
that admission of a second videotap@olice interrogation prejudiced his

defense, violating his fth, Sixth, and Fourteenth Amendment rights.

e Claim Four, that Petitioner’s First, Fifth, Sixth, and Fourteéuattendment rights
were violated because as not appointed experts to review the evidence.

e Claim Five, that prosecutorial misoduct occurred (both as a stand-alone
constitutional claim and as an ineffective afsice of counsel claim, for failure to
raise the prosecutorial misconduct at trial).

e Claim Six, that thirty instances of ineftae assistance of counsel occurred, at the
pretrial stage, at trial, and on appéal.

BACKGROUND
Petitioner was convicted of the first degrmurder of Breriillevold (with an
enhancement for using a deadigapon), and he was convicted of being a persistent
violator, all in the same criminal action iretFifth Judicial District Court in Twin Falls
County, Idaho. He was sentsd to a prison term of thirty years fixed, with life

indeterminate.

! Petitioner argues that Claim One is not procedurally defaulted. However, the Court already determined that
Petitioner properly exhausted and could proceed on thesatme&ourts sub-claim of Claim One. Petitioner may not
proceed on the nonncognizable portion of Claim One based on the Idaho Constitution. Noncognizability is a
different procedural bar not at issue.
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Petitioner originally was representedie criminal action by public defenders
Marilyn Paul and Jonathd@rody. Petitioner diahot believe they were adequately
representing him, and they withdrew fréine case. Several other attorneys were
considered, and eventually Thomas Kevslnaas appointed to represent Petitioner at
trial. Throughout the trial, Petitioner attempted to file numerous pro se documents while
represented by counsel, but the state distaatt rejected thenna required Petitioner to
file everything through counsel.

Petitioner was appointed counsel, Greg Silvey, on direct appeal. Petitioner
disagreed with Silvey’s decision pwesent only two claims on appéal.

On post-conviction review, Petitionitially requested and was appointed
counsel, Tim Williams. Petitioner then filed a motion to represent himself, which was
granted. (State’s Lodgirg-3, pp. 642-74, 679-80.)

Petitioner was appointed counsel on appé#ie post-conviction matter, Deborah
Whipple, but she withdrew because she fonaaneritorious issues to present on appeal.
Petitioner pursued an appeal of the post-adion matter pro se. In the midst of the
appeal, Petitioner filed a motion to re-appoint counsel, which was denied. Petitioner
obtained no relief in state court.

In this case, Petitioner has presentedgelaumber of claims and a large number

of documents in support of his claims. Petitidgeriefing tends to be dense, disjointed,

2 Silvey wrote to Petitioner: “I did not include anythialgout justifiable homicide because the record does not
support such a claim.” (State’s Lodging D-2, Petitioner’s Exhibit 97.)
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and very difficult to decipher. The Courtdared Petitioner to provide his cause and
prejudice and miscarriage of justice arguméms specific formaso that Respondent
and the Court couldnderstand them and analyze thienan efficient manner. Petitioner
declined to do so, and instead submittedfimgethat is largely nonresponsive to the
particular questions at hand. Nevertheldss,Court has reviewed the entire file to
determine whether Petitioner should be permiitteproceed on his defaulted claims. The
Court begins its analysis with ft@ner’s actual innocence arguments.

REVIEW OF ACTUAL IN NOCENCE ARGUMENT

1. Standard of Law

Habeas corpus law requires that atjpmer “exhaust” his state court remedies
before pursuing a claim in a federal habgestion. 28 U.S.C. § ZB4(b). To exhaust a
claim, a habeas petitioner must fairly praseas a federal claim to the highest state
court for review in the mann@rescribed by state laBee O’Sullivan v. Boercked26
U.S. 838, 845 (1999).

Claims that are not properly presentethi® state district court and are rejected by
the state appellate courts on adequatearat@pendent procedurgtounds are deemed
procedurally defaulted in this actidford v. Georgia498 U.S. 411, 422-24 (1991).

If a petitioner’s claim is procedurally defaultelde federal district court cannot hear the
merits of the claim unless a petitioneeets one of two exceptions: a showing of
adequate legal cause for the default amjuplice arising from the default; or a showing

of actual innocence, which means that a nirsage of justice will occur if the claim is
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not heard in federal couee Murray v. Carrierd77 U.S. 478, 488 (1986%chlup v.
Delo, 513 U.S. 298, 329 (1995).

“Actual innocence” meansalorable showing that one is factually, not merely
legally, innocent of the chargeslerrera v. Colling 506 U.S. 390, 404 (1993). To show
actual innocence, a petitioner must come towvith “new reliale evidence — whether
it be exculpatory scientific evidence, trustithy eyewitness accounts, or critical physical
evidence — that was not presented at triathlup 513 U.S. at 324. The evidence
supporting the actual innocence claim mustrisavly presentedévidence of actual
innocence, which means “it was notroduced to the jury dtial”; it need not be “newly
discovered,” which allows a petitioner tdyen evidence that was available to the
defendant during his triaGriffin v. Johnson350 F.3d 956, 9653 (9th Cir. 2013).

The petitioner bears the burdeihdemonstrating that “in light of all the evidence,
including evidence not troduced at trial, it is morgkely than not that no reasonable
juror would have found [him] glty beyond a reasonable doubld’ at 327;see also
House v. Bell547 U.S. 518, 539 (20Q6T he standard is demanding and permits review
only in the “extraordinary” cas&chlup 513 U.S. at 327 (citation omitted).

A habeas proceeding is not a proper moiia which to re-litigate an entire case
that has already been triddstead, “[w]hen confronteditth a challenge based on trial
evidence, courts presume theyjuesolved evidamary disputes reasonably so long as

sufficient evidence supts the verdict.’House v. Be]l547 U.S. at 539.
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2. Discussion

Petitioner asserts: “My actual innocerta&ms are grounds to overcome the
unorthodox manner in which my claims weregented, so long as the federal claim and
colorable evidence was provided sufficientlgssert that it was.” (Dkt. 37, p. 15.)
Petitioner alleges that four “victims [who wgmisportrayed as etims . . . jumped
[him] in [his] home.” (State’d.odging E-8, p. 53 However, the jury rejected Petitioner’'s
self-defense or justifiable homicide defeiasel convicted him of first degree murder.

The following is a general summary of #vdence presented at trial. The Court
concludes that the totality tiie evidence supportise jury’s verdict, and that Petitioner
does not have sufficient “new igence” to show that that rrational juror would vote to
convict him if the new evidence was pladegfore the jury.

After his jewelry-making business faile@etitioner found himself homeless. He
most often spent the night the converted garage of his friend, Tom Gooch; he
sometimes stayed with histgr, Debbi Stokesberry; and becasionally stayed at the
rented home of Arthur Lynn Nickell and M&‘'Shaggy” Olson aR22 Ramage Street
(the Ramage home). Because he had nmg@eent home, Petitioner left his personal
property (including jewelry, geodes, toodsd jewelry-making supplies) at these houses.
Petitioner owned an older vanthis time, and kept some bfs property in the van.

(State’s Lodging A-6.)
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Nickell classified the Ramage homeaa¥lop house,” where people do drugs,
“hang out and crash.ld., pp. 324-25.) The windows were painted so people couldn’t
look in and see the ogpants “getting high.”I¢l., p. 325.)

Petitioner, his adult daughters, and the other individuals who frequented the
Ramage house were involved in drugs. (&dtedging A-6, p. 665.) Petitioner’s adult
daughter, Tonja Jolley, had an-again, off-again live-in retaonship with Shaggy at the
Ramage home; Tonja testified that her sjdWchelle Pullin, stagd overnight at the
Ramage home perhaps once a month, andhdretather, Petitioner, stayed overnight at
the Ramage home perhaps twice a momdh, pp. 174-75.) Sometimes Michelle’s
boyfriend, Greg Grob, stayed overnight at the Ramage hddse.(171.) The victim,
Brent “Spook” Lillevold, and s girlfriend, Shellina “Shelly” Mowrey, also visited the
house regularly, but did not stay overnight thelee, 0.172.)

Petitioner and witnesses testified that, ptathe night Lillevold was killed, all of
the following occurred. Shaggy and Tonja laamdargument in whit Shaggy threatened
to cut Tonja’s throat. Tonja left the Ramagsidence, and Shaggywgasome of Tonja’s
personal property to the Satian Army. Nickell moved somef the boxes Petitioner had
left at the Ramage house to a different roorhes@ould gain access to a table that had to
be moved out of the house. Lillevold toBktitioner’s van (witlthe personal property
stored in the van) and would not returr@tob and Shelly tookome of Petitioner’'s
jewelry and Tonja’s blanket to sell or trade €ivugs. (State’s Lodgg A-6, pp. 629-30,

784.) Michelle told Petitioner that Grob was stalking her, and Petitioner told Grob to
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leave Michelle aloneld, p. 785.) Petitioner made andlla saw-offed shotgun behind

the washing machine at the Ramage house. Petitioner borrowed some shotgun
ammunition from Gooch. Petitioner told his sidbebbi that Lillevold had stolen his van,
and Debbi urged Petitioner to tmthe police. Petitioner lasd Preston Emery to drive

him by Shelly’s house twicend Petitioner yelled, “You're a dead man,” out the window
as they passed the house. Petitioner told Edward Robbins that Petitioner was going to
“off someone” for stealing his vard( at 304.)

At 3:00 a.m. on May 29, 2005, Petitiondaughter Michelle, and son Ryan Jolley,
borrowed Gooch'’s truck ardtove from Gooch'’s residence to the Ramage house.
Petitioner saw Lillevold’s car at the Ramage ho&sedence at trial tended to show that
Petitioner recognized Lillevold’s car (Staté’edging A-6, p.749), though Petitioner
testified that he did not know it was Lillewb$. Petitioner stopped the truck, went inside,
and left Michelle and Ryan in the trudketitioner retrieved his tiden shotgun. Shaggy
saw Petitioner loading the shotgun, anédro wrestle it away from Petitioner,
unsuccessfully. Petitioner orddr&haggy to entea basement room where Lillevold,
Shelly, and Grob were on or near a coucladgly did so, sitting on a table to the side of
Petitioner.

Petitioner called Lillevold maes and held Lillevold, $ly, Grob, and Shaggy at
gunpoint while he demanded returntioé¢ van. Petitioner noke the victim and
eyewitnesses put their weapons on the floor, so that only Petitioner was armed. The

victim and eyewitnesses put several kniveshenfloor. Shelly couldn’t find the knife
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that was in her purse, and she kept trying to show Petitioner that the purse didn’t contain
any money when Petitionerm@nded gas money to rietre the van. Petitioner
repeatedly told SHig to put her purse down, butehlid not. (State Lodging A-6.)

At trial, Petitioner claimed that theseuf people were his “enemies,” and that he
was afraid of them, though Petitioner foadi$es insults and inquiries during the gun
incident on only Lillevold. Jst before the gunshot, Peatitier had ordered Lillevold to
take him to the van, and so Lillevold ande®ybegan mowg from the couch toward the
door. Petitioner testified that 8ly “had a hold othe lip of the purse” and “acted like
she was trying to hand it to [Lillevold].” {(&e’s Lodging A-6, p. 708.) Petitioner
testified that his four enemies then advangedn him and attacked at the same time,
with Lillevold simultaneously r@ching into Shelly’s purs®r a handgun with one hand
and reaching toward Petitioner with théetto try to grab the shotguid( pp. 709-10,
756.) As Petitioner tried to shifiis position to counter the fopeople advancing on him,
his finger was pushed into the triggerddre shot Lillevold at close rangéd.( p. 711.)
Petitioner testified at trial that he pudléhe trigger a little on purpose and a little on
accident, because he was scaed reaching for it to shotite advancing people, but in
the process, his hand hit the trigger anywhd;, . 712.)

The eyewitnesses’ storiesdaly agreed that, as Petitigrtesld them all captive in
the basement room with the couch, the a@fensive actions that were taken came from
Shelly, who (1) called Petitioner vulgar names #alked to him at length in what has

been described as an irritating mannerd@ked in her purse for a knife and money
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when Petitioner asked her todathen continued to rummagfgough her purse even after
he told her to put #apurse down, and (3) tossed a Hahdf change toward Petitioner
when he asked them for gas money. €hewitness testimony showed that Lillevold,
Grob, and Shaggy were unarmed, passive cantpliant with Petitioner’s requests, as
they faced the loaded saweff-shotgun. Only Petitionertestimony is inconsistent,
alleging that the four people all physically attacked hifState’s Lodging A-6.)
Petitioner testified at trial that he wasting in defense of his adult children and
had left them outside in the car for their $pfeAfter the shooting, Petitioner came out of
the house and ordered his chéd to run from the scenand Petitioner and Grob got into
the truck and drove away, even though Petitidestified that Grob was his enemy. The
prosecutor argued that this circumstance stbthat Petitioner wasot acting in defense
of his children and that hedinot perceive the “enemies” as an immediate threat, or he
would not have driven awayith Grob and left his chileéén behind with Shaggy.
Petitioner testified that he told Grob Was going to stop and hide the gun.
Petitioner had no explanation on cross-exatnom why hevould have told an enemy
this information and why he would have léfe enemy in the getaway truck while he

exited the truck and hid the gun. (State’slgmg A-6, pp. 918-19.) These actions also

3 Petitioner now states he shot from a waist-high position, to support his theory that he could not have shot straight
across from his waist into Lillevold’s upper chest unless \alleé was bending over to attack Petitioner; at trial,
Petitioner testified that he was starting to point the gun at Lillevold or Grob, when Shaggy put his hand on
Petitioner’s shoulder, and then Petitioner’s hand hit igger, as Petitioner was grabbing the gun tighter and

turning it. (State’s Lodging A-6, 710-)25rob testified that Petitioner “had looked like he was going to leave and
then spun around, and then that's when the gun went off.” (State’s Lodging A-6, p. 450.) There was aitfiatu

on the height or angle of the gun when it was fired.
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tended to show that Petitioneddiot perceive Grob as ammediate threat, contrary to
Petitioner’s earlier testimony.

The forensic evidere showed the location of Lillevak feet at the time he was
shot—about two feet away from the couch where he had been ordered to sit—and
showed that the shot was not fired point-blanok at least a short distance away, because
there were no burn marks or soot on thdyhthe edges of the wound were not smooth
but scalloped, the birdshot was already speeading pattern whethit the victim, and
the plastic wadding from théastgun shell was found on the floor rather than inside the
victim’s body. The forensic evidence wasistent with eyewitness testimony that, as
soon as Lillevold was shot, he turned “1&bd went face down dhe couch and on the
floor.” (State’s LodgingA-2, pp. 83-85; p. 452.)

Thejury heardevidence that the State’s expestslier had testified at the grand
jury hearing that the shot could have beenlase as eighteen inches. The State’s experts
explained that the added informationtloé footprint position and a comparison of
Lillevold’s wound to Dr. DiMaio’sBook on Gunshot WoundSecond Edition,
influenced them to revise their estimatiorfaar feet, during the time between the grand
jury hearing and the trial. (Statd’®dging A-6, p. 123; pp. 960-61.)

Petitioner desires to present a varietgwaflence showing théihe shooting could
have occurred when Lillevolas eighteen inches away ti@ener knew that blood had
spattered onto his boots, besauhe admits to cleaning theand that blood had spattered

onto his shirt, but he did not present that ewice to the jury. In atition, he desires to
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emphasize that blood spatte@dthe door frame; the door@ograph was admitted into
evidence and discussed at trial, but tfm@Ispatter was not highlighted to support
Petitioner’'s defenseld., p. 955.) Petitioner faults the State for not presenting Petitioner’'s
blood-spattered boots and shirt to the jupwever, Petitioner's counsel pointed out to
the jury that the original expert’s estititan had been eighteen inches, and that the
wadding could have fallen oaf the body onto the floomdicating that Lillevold was
attacking Petitioner when Lillevolas shot at close range.

After the shooting, Petitioner disposeftthe shotgun, making it unavailable for
ballistics testing. Petitioner thearned himself in to the pok; and he told investigators
a story that he later admitted was not altogetfue. While in jail, Petitioner sent Gooch
a letter that contained thinly-veiled threats (Gooch was the friend who let Petitioner stay
In his garage, use a vise in the garagmake the sawed-off shotgun, borrow
ammunition, and borroviéooch’s truck); Petitioner also seBboch copies of the photos
of Lillevold’s bloody body(Gooch was not among those who witnessed the shooting).
Petitioner’s testimony at trial wamt only inconsistent with theyewitnesses’ stories, but
it was internally inconsistent and flatybelievable at times, which undoubtedly
damaged his credibility.

The problematic features of Petitioisedesired defense were succinctly
articulated in a letter from Petitioner’s pa®nviction appellate counsel, Deborah
Whipple, written after she had searchedrdeord to determinehether there were

meritorious claims to assert on appeal. Thng yas instructed thdtlaho law prohibits
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an aggressor or provoker of an altercatiowimch another person is killed from claiming
self-defense unless the aggressor in goild fiast withdraws from further aggressive
action.See State v. Turned8 P.3d 1285, 1290-9ldaho Ct. App. 2001)Turners facts
are very similar to Petitioner’s facts.

Upon her review of the record, Ms. Whipple reported to Petitioner:

| realize that these people wémside your house stealing very

valuable goods. Your aggravatiomdadistress at this is certainly

understandable. However, the statggument will be that you were the

aggressor because you entered the hafieethey were already inside and,
instead of leaving the house and cggjlthe police to report a burglary as

soon as you heard them, you pickguthe sawed off shotgun from its place

by the washer and entered the rooeytlvere in to confront them. The

state will argue that thiwas an action making you the aggressor. And, |

can't see anything that | can point téesfthat act to demonstrate that you

in good faith withdrew.

(Exhibits to Dkt.3, Exhibit 173.)

Petitioner’s self-defense argument igemthe obvious problems Ms. Whipple
identified. Even if Petitioner brought forward evidence showing that the Ramage house
was his own residence, the vast majooityhe evidence still points to him as the
aggressor and therefore supports the jurytdige It is undisputed that this was not a
breaking and entering situation that causddi®eer to arm himself in defense after he
discovered intruders in his hemnor did the intruders digyy arms first. Rather, the

Ramage home was open to all to come@madand the four were already in the home

when Petitioner arrived and decidedaton himself and confront them.
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Even if Petitioner could show with atidnal forensic evidence that he shot
Lillevold from eighteen inches away and thdtevold was reaching for the sawed-off
shotgun with one hand and reaxinto Shelly’s puse with his other hand (which seems
almost humanly impossible), the vast majoatyevidence still points to Petitioner as the
aggressor. In such instancelJévold would have remaineid the defensive position in
trying to eradicate the threat of hafram the shotgun, and Petitioner remained the
aggressor and had not put the guwdefore Lillevold was killed.

The Court presumes the jury resmdvthe discrepancy between Petitioner’s
testimony and the other eyewitnesses’ testyneasonably becausefficient evidence
supports the verdict. The Court concladieat—even with # new evidence of
Petitioner’s boots, Petitioner’s shirt, and an expert opinion thatdhelitcould have been
shot from eighteen inches away—reasonabiergustill would have convicted Petitioner.
It is extremely unlikely that additional flensic evidence wouldave aided Petitioner’s
defense, in light of the totality of evideneecluding the witnestestimony, the evidence
of Petitioner’s intent and preions before the shooting etlthreats against Gooch after
the shooting, the unlikely nature of Petitiosestory, and Petitioner’s credibility issues.
Based on the entire record, including alPaititioner’s exhibitsrad the new evidence he
wishes to present, the Court concludes that Petitioner has failed to show that it is more
likely than not that no reasadola juror would have foundim guilty beyond a reasonable

doubt. Petitioner has not shown that he isabttunnocent of murder under the standards
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of SchlupandHouse Accordingly, the procedural defih of Petitioner’s claims cannot be
overcome by the miscarriagéjustice exception.
REVIEW OF CAUSE AND PREJUDICE ARGUMENTS

The purpose diederalhabeas corpus law is tamedy constitutional violations,
regardless of the guilt or innocence of asp@, out of fairness to him and for the
protection of the integrity of the criminplstice system foeveryone. Therefore,
Petitioner’s failure to meet the actual imeoce standard does not prevent him from
asserting grounds for cause and prejudicevgrcome the procedural default of his
claims.

To show “cause” for a procedural defaalfpetitioner must ordinarily demonstrate
that some objective factor external to théedse impeded his or his counsel’s efforts to
comply with the state predural rule at issuddurray v. Carrier, 477 U.S. at 488. To
show “prejudice,” a petitioner bears “the buradrshowing not merely that the errors [in
his proceeding] constituted a possibility of prejudice, but that thelgagido his actual
and substantial disadvantage, infecting dmtire [proceeding] with errors of
constitutional dimension.United States v. Fradyb56 U.S. 152, 170 (1982).

Petitioner makes several general argumahtait cause and prejudice. He argues
that he asked his direct appeal counsel itaglnis claims, but direct appeal counsel failed
to do so. As a result, Petitioner tried to edilsese claims on postioaction review, only
to be told by the state district court thatdtmuld have brought them on direct appeal. In

other words, Petitioner asserts that dirgqdesml counsel was ineffective for failing to
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bring them—which is a separate claim tha¢lit must be exhaustdefore it can amount
to cause for the default of another clalBee Edwards v. Carpentéi29 U.S. 446 (2000)
(ineffective assistance of counsel cannot sas/eause for the default of another claim
unless the ineffective assistarafecounsel claim is not itself procedurally defaulted or
cause and prejudice for the default of theffiactive assistance claim can be shown).
Petitioner alleges that hegmrerly exhausted the ineffective assistance of direct
appeal counsel claims on pasinviction review. However, the Court has determined that
Petitioner did not properly exhauwmy ineffective assistanoé direct appeal counsel
claims through the level of thdaho Supreme Court. TherefoEgwards v. Carpenter
does not apply to save anylo$ claims because his direct appeal counsel claims are
themselves procedurally deféed, and Petitioner has notostn cause and prejudice for
the default of those claims (it was his owicle to proceed pro se in the post-conviction
action and present his claims in the mannediido the Idaho Supreme Court).
Neither does th#Martinez v. Ryamxception apply to angf Petitioner’s claims.
See Martinez v. Ryat32 S.Ct. 1309, 1315 (2012) (establishing a limited exception
permitting a petitioner to assert lack of courmsaneffective assitance of counsel in
initial post-conviction proceedinge establish cause for agwner’s procedural default
of a claim of ineffective assistance at fridh this case, Petitioner represented himself on
post-conviction review as a result of his own choice.Nfartinezto apply, the default
must be attributable either the failure of one’s attornegy the trial court’s failure to

appoint counsel. It is inappable where a petitioner asaes the risk of proceeding
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without counsel in initial collateral review proceedin§ee Bender v. Wynd&013 WL
3776746 (W.D. Pa&013) (relying orfFaretta v. California 422 U.S. 806, 834-35 n.46
(1975));cf. Cook v. Ryar688 F.3d 598, 609-10 (9th Cir. 201R)4rtinezdoes not apply
to instances where defendants voluntarifyresented themselvastrial).

“Cause” may be shown by demonstratingpaflict of interest of counsel existed
thatactually causedhe procedural defaulkee Manning v. Foste?24 F.3d 1129, 1133
(9th Cir. 2000)Deutscher v. Angelon&6 F.3d 981, 984 (91@ir. 1994) (counsel was
not acting on behalf of the petitioner whereigsel filed a habeas corpus petition for the
petitioner without the petitioner’'s knowledgeaarthorization). Tahe extent that
Petitioner argues that direct appeal counselehaonflict of interest, the allegation is
empty, because Petitioner has not identifieg facts showing a conflict existed. That
direct appeal counsel did not agree vietitioner’s point of view that justifiable
homicide and self-defense claisisould have been raised dinect appeal does not, by
itself, qualify as a “conflict of interest.” Thewak, this argument is rejected for lack of
any supporting facts or causal link.

Petitioner appears to be asserting that the default diresmida claim, presented
in Claim Three(3), should be excused, becatusea claim that direct appeal counsel
should have pursued. (D7, p. 14.) As explained abeybecause Petitioner did not
properly exhaust his direct appeal courtdaims, he cannot use them as cause for the

default of other claims.
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To the extent that Petitioner re-argtiest his claims are not procedurally
defaulted, the Court disagrees, and stdoyd$s original rulings. Respondent has taken
the time to clearly identify #hparticular deficiencies in the record supporting the
procedural default of Petither’s claims (Dkt. 38), anithe Court will not address
Petitioner’'s arguments again here.

PETITIONER’S RECORD REQUESTS

Petitioner brings to the Court’s attentithrat, in his post-conviction matter, a court
order was issued permitting him to augmeastiicord with a lagynumber of exhibits.
(Dkt. 37-1, p. 24.) He also asks the Couratgment the record in this federal habeas
corpus case to include his post-conviction affidevith 113 exhibitsHe also wishes to
augment the record with 196 exhibits attached to higdeetition for Writ of Habeas
Corpus filed in this matter. (€. 37-1, pp. 8-17). The Court i@onsidered these exhibits
as support for Petitioner’s predural arguments at this pi To the extent that the
records were properly presedt® the state courts, he maresent them at the merits
stage of proceedings.

Petitioner also states that he is misgingions of the record: (1) the final jury
instructions (State’s Lodging-2, pp. 355-69; A-3, 3993B); (2) a complete list and
copy of all discovery and evidence usettial (State’s LodgingA-2, pp. 383-86); (3) a
complete list of evidence inglpossession of the state not used at trial (e.g., the clothes
of the witnesses confiscated by police but nobotuced into evidence§4) copies of the

motions and orders regarding requestsapmbintments of expewitnesses for the
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defense (State’s Lodging A-@gp. 216-17); and (5) in camera hearing transcript regarding
jury member caught watching televisi(Btate’s Lodging A-6, pp. 1004-08).

The Court will order the Clerk of Court pyovide items (1), (2), (4), and (5) to
Petitioner. The State need not create nemstéor Petitioner, sth as item (3), a
complete list of every piece eWvidence in the State’s possession not used at trial, but if
one exists, Respondent shalbyide it to Petitioner. The use of item (3) and any item not
presented to the stateurts may be limited b@ullen v. Pinholster131 S.Ct. 1388, 1400
(2011).

REMAINING CLAIMS TO BE HEARD ON MERITS
The following claims will béneard on the merits:

e Claim One, only as a claim of the violatiof the right of access to the court “as
guaranteed by the 1st, 5th and 14thelaiments under the Sixth Amendment
right to counsel, as well as the Fiihd Fourteenth Amendments (due process
clause), and the equal protection claothe 14th Amendment” based on facts
that “the jail deprived Mr. Brink of thiegal materials he required to make use of
that right or to otherwise participatehis defense.” (See &e’s Lodging C-7, p.
14.)

e Claim Three (2), limited to the subclaimatithe jury’s exposure to facts not in
evidence deprived Petitioner thfe rights to confrontatig cross-examination and
assistance of counsel embodied in@mdh Amendment when the prosecutor
showed a video tape recording of theng scene during his opening statement but
did not later ask to have thedeo admitted into evidence.

e Claim Four that Petitioner’s First, FiftBjxth, and Fourteenthmendment rights

were violated because he swaot appointed experts toview the evidence, as an
ineffective assistance of counsel claim only.
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ORDER
IT IS ORDERED:

1. Petitioner’s First and Second Motions for Extensions of Time to File Response to
Order (Dkt. 32, 34) are GRANTED. The response filed at Docket No. 37 is
considered timely. Respondent’s MotimnDismiss (Dkt. 12) is GRANTED.

2. Petitioner may proceed on onhlyoise claims set forth above.

3. Respondent shall filan answer to the remaining ctes within 90 days after entry
of this Order. The answer sHdwalso contain a brief thaets forth the factual and
legal basis of grounds for dismissaldéor denial of the remaining claims.
Petitioner shall prepare a reply (formeciglled a traverse), containing a brief
rebutting Respondent’s answer and brieficltshall be filed and served within 30
days after service of the answer. Rexfent has the option of filing a sur-reply
within 14 days after serviagf the reply. At that point, the case shall be deemed
ready for a final decision.

4. No party shall file supplemental respongeglies, affidavits or other documents
not expressly authorized by the Local Rugthout first obtaining leave of Court.

5. No discovery shall be undeken in this matter.

éﬁﬁ Lodge

United States District Judge
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