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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

CHARLES D. DEASON, JR.,
Petitioner, Case No. 1:13-cv-00127-CWD

V. MEMORANDUM DECISION
AND ORDER

CAROLYN W. COLVIN',
Acting Commissioner of Social Security
Administration,

Respondent.

Before the Court is Petitioner Charlesdden’s Petition for Review (Dkt. 1) of the
Respondent’s denial of social securitywbgts, filed March 18, 2013. The Court has
reviewed the Petition for Review and theswer, the parties’ memoranda, and the
administrative record (AR), and for the reasta follow, will affirm the decision of the
Commissioner.

PROCEDURAL AND FACTUAL HISTORY
Petitioner filed an application for Title dlisability insurance benefits on April 27,

2009, alleging disability du various mental and phigal impairments—including

! Carolyn W. Colvin is substituted for Michael J. Astrue. Colvin became the Acting

Commissioner of Social Securidministration on February 14, 2013.
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depression, bipolar disorder, anxiety disoy@®st-traumatic stresBsorder, degenerative
disc disease of the lumbar spine, obestrly demyelinating polyneuropathy, and
chronic pain. Petitioner claimed a perioddegability beginning omecember 15, 2006,
and ending on the tlalast insured, March 31, 20Ihe application was denied initially
and on reconsideration, anth@aring was held on June,Z911, before Administrative
Law Judge (ALJ) John Molleur. After heag testimony from Petitioner, a vocational
expert, and Petitioner’s wife, Leslie DeasAh,) Molleur issued aecision on July 21,
2011, finding Petitioner not disabled. Petitiotierely requested review by the Appeals
Council, which denied his requdst review on January 28, 2013.

Petitioner appealed this final decisiorthe Court. The Court has jurisdiction to
review the ALJ’s decision pursmiato 42 U.S.C. § 405(Q).

At the time of the hearing, Petitioneas 39 years of age. He attended school
through the twelfth grade. His prior woelkperience includes oil pipeline operator, ice
rink manager, maintenance mechamied hotel maintenance worker.

SEQUENTIAL PROCESS

The Commissioner follows a five-stepquential evaluation for determining
whether a claimant is disablegee20 C.F.R. § 404.1520. At step one, it must be
determined whether the claimant is enghgesubstantially gaful activity. The ALJ
found Petitioner had n@ngaged in substantial gainfdtivity since his alleged onset
date of December 15, 2006. At step twwanust be determined whether the claimant

suffers from a severe impaient. The ALJ found Petitioner’s bipolar disorder, anxiety
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disorder, post-traumatic stregisorder, obesity, degeneratidisc disease of the lumbar
spine, early demyelinating polyneuropathygdahronic pain severe within the meaning
of the Regulations.

Step three asks whether a claimamtipairments meet or equal a listed
impairment. The ALJ found that Petitionerspairments did not meet or equal the
criteria for the listed impairments, specificathusculoskeletal, neurological, and mental
impairments. If a claimant’s impairmentlo not meet or equal a listing, the
Commissioner must assess the claimamtssdual functional capacity (RFC) and
determine, at step four, whether the claitaas demonstrated arability to perform
past relevant work. The ALJ determined Petigr had the RFC to germ light work, as
defined in 20 C.F.R. 8§ 404.15®j( except with a sit/stand apb; no climbing of ropes,
ladders, or scaffolds; no work at unprotedtetghts; no exposure to moving machinery;
no public contact; and onltyccasional contact with coworkers and supervisors.

The ALJ found Petitioner was nable to perform his pastlevant work as an oil
pipeline operator, ice rink manager, maintesgmechanic, or hotehaintenance worker.
If a claimant demonstrates an inability to perform past relevant work, the burden shifts to
the Commissioner to demonstrate, at step fivat the claimant tains the capacity to
make an adjustment to othgork that exists in sigficant levels in the national
economy, after considering the claimamésidual functional capacity, age, education
and work experience. ALJ Molle found Petitioner not disadd, because he was capable

of successfully adjusting to other workspége his mental and physical impairments.
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STANDARD OF REVIEW

Petitioner bears the burden of showing thiaability benefits are proper because
of the inability “to engage iany substantial gainful actty by reason of any medically
determinable physical or meniaipairment which . . . hasdted or can be expected to
last for a continuous periagf not less than 12 months.” 42 U.S.C. § 423(d)(1)é&E
also Rhinehart v. Fingi38 F.2d 920, 921 (9th Cit971). An individual will be
determined to be disabled only if his physicamental impairments are of such severity
that he not only cannot do his previousrkvbut is unable, considering his age,
education, and work experiende engage in any other kird substantial gainful work
which exists in the nationalconomy. 42 U.S.C. § 423(d)(2)(A).

On review, the Court is instructeduphold the decision of the Commissioner if
the decision is supported by substantial evigeand is not the pdoict of legal error. 42
U.S.C. 8 405(g)tniversal Camera Corp. Wat'l Labor Relations Bd.340 U.S. 474
(1951);Meanel v. Apfell72 F.3d 1111, 1113 (9@ir. 1999) (as amended)elLorme v.
Sullivan 924 F.2d 841, 846 (9tir. 1991). Substantial evemce is such relevant
evidence as a reasonable mind might acceptlaquate to support a conclusion.
Richardson v. Peralgegl02 U.S. 389, 401 (¥9). It is more than scintilla but less than a
preponderancelamerson v Chated 12 F.3d 1064, 1066 (9@ir. 1997), and “does not
mean a large or consiadrle amount of evidencePierce v. Underwogd87 U.S. 552,
565 (1988).

The Court cannot disturb the Commissionériglings if they are supported by
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substantial evidence, even though othedewe may exist that supports Petitioner’s
claims. 42 U.S.C. § 405(gfjaten v. Sec’y of Health & Human Serv44 F.3d 1453,
1457 (9th Cir. 1995). Findgs of the Commissioner as to any fact, if supported by
substantial evidence, will be conclusi¥aten 44 F.3d at 1457. It well-settled that, if
there is substantial evidence to suppogtdicision of the Commissioner, the decision
must be upheld even when the evidecae reasonably suppaither affirming or
reversing the Commissioner’s decision, hesathe Court “may not substitute [its]
judgment for that of the Commissione¥.érduzco v. Apfell88 F.3d 1087, 1089 (9th
Cir. 1999).

When reviewing a case under the sutisgéhevidence stadard, the Court may
guestion an ALJ’s credibility assessmenaafitness’s testimonyjowever, an ALJ’s
credibility assessment is entitled to greatghi and the ALJ may disregard a claimant’s
self-serving statementRashad v. Sullivarb03 F.2d 1229, 123Bth Cir. 1990). Where
the ALJ makes a careful consideration of subjective complaintsrovides adequate
reasons for rejecting them, the ALJ’s welltlest role as the judgef credibility will be
upheld as based on substantial evideNathews v. Shalalal0 F.3d 678, 679-80 (9th
Cir. 1993).

DISCUSSION

Petitioner contends the ALJ erreddetermining Petitioner's RFC because the

ALJ improperly (1) discredited the testimoaf/Petitioner and his wife, (2) weighed the

medical evidence, and (3) failed to accoiantthe cumulative effects of Petitioner’s
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mental and physical impairmentFirst, however, the Court briefly addresses the issue of
venue, because the record indicates Petiticesdes outside the District of Idah8eg,
e.g,Dkt. 1 71.)

1. Venue

The second sentence $&ction 405(g) of Title 4@f the United States Code
governs venue in appeals frahe Commissioner’s denial of social security benefits:

Such action shall be brought in the district court of the United States for the

judicial district in which the plaintiffesides, or has his principal place of

business, or, if he does not residénave his principal place of business

within any such judiciadlistrict, in the United States District Court for the

District of Columbia.

Under this provision, venue does not lighe District of Idaho unless Petitioner either
resides or has his principal place of business in the District. The record indicates that
Petitioner resides in Ontario, Oregon, whis outside the Btrict of Idaho.

Even so, venue is “not a qualificatiopan the power of the court to adjudicate,
but [instead] a limitation designed for thenwenience of th litigants, and, as such, may
be waived by them.Olberding v. Ill. Cent. R. Cp346 U.S. 338, 34(1953). Consistent
with this rule, that United States Supre@murt has observed that venue under 8§ 405(g)
IS “waivable by the parties . . . Weinberger v. Salfd22 U.S. 749764 (1975). While
the Court may on its own motion dismiss a case for improper \mfaeethe issue is
waived,Costlow v. Week§90 F.2d 1486, 1488 (9th Cir986), it may not do so if a

defendant fails include an improper vermafense in either a Rule 12(b) motion to

dismiss or a responsive pleadikgng v. Russell963 F.2d 1301, 1304-05 (9th Cir.

MEMORANDUM DECISION AND ORDER - 6



1992). At that point the issue is waiv&keFed. R. Civ. P. 12(g)-(hkee als@28 U.S.C.
8 1406(b) (“Nothing in this chapter shall impthe jurisdiction of a district court of any
matter involving a party who @s not interpose timely arsdifficient objection to the
venue.”

Here, the time to contest venue—evPetitioner’s residency in Ontario,
Oregon—came and went without objectfoom Respondent. On July 1, 2013,
Respondent filed an Awer admitting the jurisdictional allegatioimsthe Petition for
Review. (Dkt. 7 § 1.) In addin, Respondent’s brief on the merits does not mention,
much less question, venue. Accordingly, Respomhavaived the venue issue, if any, in
this case.

2. The ALJ Properly Assessed Credibility

Petitioner contends ALJ Molleur erredfinding not credike Petitioner and his
wife’s testimony regarding the intensity, petsige, and limiting effects of Petitioner’s
medically determinable impairments. The Ais responsible for determining credibility,
resolving conflicts in medical $¢mony, and resolving ambiguitigReddick v. Chater
157 F.3d 715, 722 (9th Cir. 1998). If a aint produces objective medical evidence of
an underlying impairment—a?2etitioner did here—an ALJ mant reject a claimant’s
subjective complaints of pain basedepon lack of medical evidencBurch v.

Barnhart 400 F.3d 676, 68(®th Cir. 2005); se also Light v. Soc. Sec. Admitil9 F.3d
789, 792 (9th Cir. 1997) (ALJ may not disditea claimant’s subjective testimony on the

basis that there is no objective medicatlemnce that supports the testimony). Unless
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there is affirmative evidence showing that the claimant is malingering, the ALJ must
provide clear and convincing reasdaosrejecting pain testimonygurch, 400 F.3d at
680. General findings are insufficient; tAeJ must identify what testimony is not
credible and what evidence undémas the claimant’s complaintReddick 157 F.3d at
7122.

The reasons an ALJ gives for rejectanglaimant’s testimony must be supported
by substantial evidence in the recdRégennitter v. Comm’r of Soc. Sec. Adnii66
F.3d 1294, 1296 (9t€ir. 1999). If there is substantialidence in the record to support
the ALJ’s credibility finding, the Court will not engage in second-guessingmas v.
Barnhart 278 F.3d 947, 959 (9thir. 2002). When the evaeshce can support either
outcome, the court may not substitutguidgment for that of the ALJackett v. Apfel
180 F.3d 1094, 1098 (9th Cir. 1999).

When evaluating credibility, the ALJ maygage in ordinary techniques of
credibility evaluation, including considerimtpimant’s reputatioffor truthfulness and
inconsistencies in claimanttestimony, or between ctaant’s testimony and conduct,
claimant’s daily activities, claimant’s workecord, and testimony from physicians and
third parties concerning the nature, severntg affect of the symptoms of which claimant
complainsThomas 278 F.3d at 958-59. Also, the ALJ may consider the location,
duration and frequency of symptoms; fasttirat precipitate and aggravate those
symptoms; the amount and side effects oflicetions; and treatmémeasures taken by

the claimant to alleviate those symptoi@eeSoc. Sec. Ruling 96-7pyailable at1996
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WL 374186.

A. Petitioner

The ALJ provided severalahr and convincing reasons for rejecting Petitioner’s
subjective complaints aboutshéymptoms. First, the ALJ emphasized various physicians’
treatment notes describing Petitioner’s cadliteory statements about his pain. The ALJ
found the notes of Petitioner’s treating pain physician, Richard Dubose, particularly
probative in this regard. ALJ Molleur cited Dr. Dubose’s observation that Petitioner
“presents [a] very unusual picture” insofar‘ee complains of intraetble low back pain,
[but is] on very little medication [and] does ragipear to be in extremis.” (AR at 492.)
Further, Dr. Dubose’s notes from April 5, 2010, indicate that Petitioner claimed
“increased activity” made his pain worse wHitleovement” made it better. (AR at 485.)
The April 5 notes also mention that Petiter reported worse pabut was not using
medication to control the pain. While an Almay not reject a Petitioner’s subjective
complaints simply bcause they are not substantidigdhe objective medical evidence,
the ALJ may rely “on conflicts betweendttioner’s] testimony and his own conduct.”
Light, 119 F.3d at 792. Thesgconsistencies in Petitioner’s reports to Dr. Dubose
provide a clear and convincing reason for iiidding Petitioner’s subjective complaints.

Additionally, the ALJ provieéd other specific, cleand convincing reasons for
not fully crediting Petitioner. For example,tlener reported that he was required to
apply for Social Security benefits by lpgvate disability insurer. The ALJ reasonably

concluded this requiremel@ssened the persuasiveness of Petitioner’s testimony
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concerning the limiting effects of his symptarSsmilarly, the ALJ reasonably found that
medical records indicating Petitioner performed some exereisg, AR at 362, 379-81),
undercut his claim that he “does nothingdal” due to depressiand anxiety. (AR at
40.) And, as the ALJ noted, the fact tRaititioner reported depression of 10 years
duration but successfully worked full time during that period is another clear and
convincing reason for discritithg Petitioner. Because thalsstantial evidence supports
ALJ Molleur’s reasons for disbelieving ft®ner’s subjective complaints, the Court
cannot second-guess his credibility determination.

B. Petitioner’'s Wife

An ALJ must consider eédence from sources oth#ttan the claimant, including
family members and friends, to show the sgyef a claimant’s ippairment. 20 C.F.R. §
404.1513(d)(4)Robbins v. Soc. Sec. Admi66 F.3d 880, 88@th Cir. 2006). Lay
testimony regarding a claimamsymptoms constites competent evahce that an ALJ
must take into account, unless he or she expressly determines to disregard such testimony
and gives reasons germanessxh witness for doing sbewis v. Apfel236 F.3d 503,
511 (9th Cir. 2001). Such reasons include bctiig medical evidence, prior inconsistent
statements, or a claimant’s daily activities.at 511-12. In rejecting lay testimony, “the
ALJ need not cite the spdicirecord as long asrguably germane reasons’ for
dismissing the testimony are noted, etlevugh the ALJ does ‘not clearly link his
determination to those reasons,” and substienidence supports the ALJ’s decision.”

Holzberg v. Astrug679 F.Supp.2d 1249, 1264/.D. Wash. 2010) (quotingl. at 512).
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Mrs. Deason’s testimony echoed Petitiocmewn testimony concerning the
severity and limiting effects of his impairmis. Although ALJ Molleur discussed Mrs.
Deason’s testimony, he determined her repbout Petitioner's decreased functionality
was entitled to little weight. As with Petitier, the ALJ noted that Mrs. Deason’s
account conflicted with the megdil evidence of record. Substial evidence supports
this finding. And, even if the ALJ failed &xplain why he discredited Petitioner’s wife
(which he did not), such faita would constitute harmlesger in the circumstances of
this case, because Mrs. Deason “ditldescribe any limitations beyond those
[Petitioner] himself describedMolina v. Astrue674 F.3d 1104, 1122 (9th Cir. 201R)
such circumstances, “the ALJ’s failuiecomment upon lay witness testimony is
harmless where ‘the same evidence thatALJ referred to in discrediting [the
claimant's] claims also discred[tbe lay witnes's] claims.””ld. (quotingBuckner v.
Astrue 646 F.3d 549, 560 (8th Cir. 2011)) (altéwas in original). Thus, the Court finds
no error in the ALJ’s decision to not fultyedit Mrs. Deason’s testimony when assessing
Petitioner's RFC.

3. The ALJ Properly Weighead the Medical Evidence

Petitioner also challenges the ALJ’s agwio to the medical evidence of record,
primarily arguing the ALJ gave insufficient waigto the opinions of Dr. Si Steinberg
and psychiatric and méal health nurse practitioner Patricia Barfield. Dr. Steinberg
treated Petitioner once on May B&11—more than one year after Petitioner’s date last

insured—at which point Dr. Steinberg presedimedication to treat Petitioner’'s anxiety,
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assigned Petitioner a global assessméhinctioning (GAF) score of 3pbut noted that
Petitioner's symptoms appeared improv&R at 548-49.) Barfield was Petitioner’s
primary psychiatric clinician from November@®through the time of the hearing in late
June of 2011. During thigme, she treated Petitionier bipolar depression and
generalized anxiety, primarily through medioas. In November of 2008 and again in
June of 2011, Barfield assigned Petition&As score of 50. Her treatment notes from
2008 through 2011 dicate some improvement in Paiiier’'s psychiatric symptoms but
also sensitivity taherapeutic medication doses ammpounding physical conditions,
most notably Petitioner’s chronic pain.

Barfield completed two Psychiatric Rew Technique forms—one dated January
5, 2010, and one dated June 17, 2011. (A&6at 534.) Dr. Steinberg cosigned the 2011
form. In both forms, Barfield opined that Petitioner suffered from affective and anxiety-
related disorders, which resulted in markeswlctional limitationsBarfield also opined
that Petitioner’s affective disorder rétsal in repeated, extended episodes of
decompensation. Ondl2011 form, Barfield indicated that Petitioner’s anxiety resulted
in a complete inability to faction independentlgutside his home. Also on the 2011
form, Barfield noted “a lack of medical clariin his case” but cotieded that Petitioner’s

pain and sleep difficulties compound his gagtric conditions, producing “consistent,

2 “A GAF score is a rough estimateani individual's psywlogical, social, and

occupational functioning used to refleéioe individual's need for treatmenYargas v. Lamberyt
159 F.3d 1161, 1164 n.2 (9th Cir. 1998) (citationstted). A GAF score between 41 and 50
indicates serious symptoms or impairmenfuinctioning. American Psychiatric Association,
Diagnostic and Statistical Manuaf Mental DisordersText Revision (DSM-IV-TR) 34 (4th ed.
2000). A GAF score between 51 andig@icates moderate symptonid.
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treatment resistant, and didaly” symptoms. (AR at 546.)

ALJ Molleur found Barfield’s assessmemisre entitled to less weight than those
of physicians who treated, examined, or e@xad Petitioner’s records. Specifically, the
ALJ found Barfield’s GAF scores andiapns concerning Petitioner’s marked
functional limitations inconsistent with her own treatment notes and the record as a
whole. In addition, ALJ Molleur determindghrfield was not an “acceptable medical
source” as defined in 20 C.F.R. 8 404.3%). Petitioner argues these findings are
erroneous.

A. Acceptable Medical Source

Petitioner contends the Alshould have considerednse practitioner Barfield a
treating medical source, because she was ¢teditis “primary psychiatric clinician until
the time of the hearing.” (Petr.’s Br. 8, Dkt. 12.) Under the Social Security
Administration’s regulations, only “acceptabhedical sources”—such as, licensed
physicians and certain other qualified spkstiss—can provide evidence establishing a
medically determinable impairment. 20 C.F.R. § 404.1513(a). Nurse practitioners are not
recognized as acceptable medical souidceg 404.1513(d). Rather, a nurse practitioner
Is an “other source,” whose opinion may be usedetermine the senty of a claimant’s
impairments and how the impairmsraffect the claimant’s workd. Other sources may
be discredited in the same manner as lay witnebgdma v. Astrue674 F.3d 1104,

1111 (9th Cir. 2012).

Petitioner argues that Barfield’s opiniac@ncerning the severity of Petitioner’s

MEMORANDUM DECISION AND ORDER - 13



impairments and the resultant functionalitations should have received controlling
weight. He cites Social Security Ruling 08p for the proposition that “an opinion from
a medical source who is not an ‘acceptabéslical source’ may outweigh the opinion of
an ‘acceptable medical source,” includihg medical opinion of a treating source’—
particularly if the other source treats thaiciant more frequentihan the acceptable
medical sources and provides better evidendeexplanation for hespinions. Soc. Sec.
Ruling 06-03pavailable at2006 WL 2329939, at5. In addition, Petitioner notes that
Dr. Steinberg cosigned the PsychiatriosiRev Technique form Barfield completed on
June 17, 2011, thereby rendering it thenam of an acceptable medical source.
Respondent does not dispute these argumesteakh Respondent argues, even if the
Court assumes Dr. Steinberg adopted aBaffield’s opinions, her opinions were
properly rejected becausesthconflict with other medal evidence of record.

The United States Court of Appeals foe Ninth Circuit has held that a nurse
practitioner’s opinion may in c&in circumstances be codsred the opinion of a
supervising, treating physicia@omez v. Chatei74 F.3d 967 (& Cir. 1996),
superseded in part by gelation as stated iMolina, 674 F.3d at 1111 n3n Gomez

the record indicated that a nurse practitioegeatedly “consulted with”, and was closely

3 As discussed iMolina, the holding inGomeZz'relied in part on laguage in 20 C.F.R. §

416.913(a)(6),” which has since beepealed. 674 F.3d at 1111 n.3. Whi&omezs

continuing vitality” may now be an open guestiwh, the Ninth Circuit has relatively recently
appliedGomezo find that a nurse practitioner “worlg closely with, and under the supervision
of,” a treating physician constites an “acceptable medical sourcEkaylor v. Comm’r of Soc.
Sec. Admin.659 F.3d 1228, 1234 (9th Cir. 2011).
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supervised by, the claimanti®ating physician, Dr. Kincad#d. at 971. That record was
sufficient for the Ninth Circuit to concludeat the nurse practitioner acted as Dr.
Kincade’s agent throdmput her relationship with the claimatd. Because of this agency
relationship, the court found the nurse pramtiér's “opinion was mperly considered as
part of the opinion of Dr. Kincag an acceptable medical sourde.”

Here, by contrast, the record contains limidication of the relationship between
nurse practitioner Barfield and Dr. Steinbdtgs clear that Barfield was Petitioner’s
primary mental health clinician, and itatso clear that Dr. Steinberg personally
examined Petitioner only once, during a May 2811 medication management visit. Dr.
Steinberg’s notes from this examinationrdw mention Barfield. In fact, the only
evidence of a supervisory relationshipgvioeen Dr. Steinberg and Barfield is Dr.
Steinberg’s signature on the June 17, 2B&ychiatric Review Technique form. Barfield
completed the form and attasha summary of her clinicéihdings, but Dr. Steinberg
did not include any of his notes observations. Thus, therensufficient evidence of a
close supervisory or agency rabaship to attribute all of Béeld’s clinical findings to
Dr. Steinberg. However, by cosigning the Jai@e2011 PsychiatiReview Technique
form, Dr. Steinberg effectively adoptecetfindings Barfield entered on the form.

Even if ALJ Molleur erred in determimg that Barfield was not an acceptable
medical source, his decision need not bensmagkif this finding amounts to harmless
error. In the Ninth Circuit, an ALJ’s errgg harmless if it was ficonsequential to the

ultimate nondisability determinationTommasetti v. Astry&33 F.3d 1035, 1038 (9th
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Cir. 2008) (internal quotation omitted). In tluase, the harmless error analysis turns on
whether the ALJ properly weighed Barfieldipinions against other medical evidence of
record.

B.  Conflicting Medical Evidence

This brings the Court to the centrasue in this case: Véther the ALJ gave
sufficient reasons for rejecting BarfielddaDr. Steinberg’s opinions regarding the
severity and limiting effects of Petitionensental impairments. Their findings on the
June 17, 2011 Psychiet Review Technique form indita Petitioner met the criteria for
disability due to affectiveral anxiety-related disordeftistings 1204 and 12.06,
respectively)lf given controlling weightthese findingsould support the conclusion
that Petitioner was disablédhlthough the ALJ considered Barfield’s and Dr. Steinberg’s
findings on the form, as well as their treatment notes, he gave them little weight because
other medical evidence (primig from the alleged onset tlathrough the date last
insured) indicated that Petitioner's mentapairments did not meet the listing criteria or
produce the marked functional limitations noted by Barfield and Dr. Steinberg.

Ninth Circuit cases distinguish among ti@nions of three types of physicians:
(1) those who treat the claimant (treatinggghians); (2) those who examine but do not

treat the claimant (examining physiciaremd (3) those who neither examine nor treat

4 The form indicates Barfield and Dr.e8tberg’s assessment covers the period from

November 11, 2008 to June 15, 2011. This pgpendially overlaps the period for which
Petitioner seeks disability benefits—December 15, 2006 through March 31, 2010. The ALJ
considered the form and other medical evideéfmepurposes of an overall understanding of the
record [and] of determining disability frothe alleged onset daté December 15, 2006 to

March 31, 2010, the date last insured.” (AR 38.)
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the claimant (nonexamining physicianisgster v. Chatter81 F.3d 821, 830 (9th Cir.
1995). Generally, more weightascorded to the opinion aftreating physician than to
nontreating physician§Vinans v. Bower853 F.2d 643, 64{Pth Cir.1987). If the

treating physician’s opinion is not contradictedanother doctor, it may be rejected only
for “clear and convincing” reasonBaxter v. Sullivan923 F.2d 1391, 1396 (9th
Cir.1991). But, if the treating doctor’s opami is contradicted by another doctor, the
Commissioner may properly reject the treafgysician’s opinion by providing “specific
and legitimate reasons” supported by substbevigence in the ord for so doing.
Murray v. Heckley 722 F.2d 499, 502 (9th Cir.1983).

For instance, an ALJ may reject a tregtphysician’s opinion if it is based “to a
large extent” on a claimant’s self -reportatthave been property discounted as not
credible.Tommasetti533 F.3d at 1041. Additionallan ALJ is not bound to a
physician’s opinion of a clainm's physical condition or thultimate issue of disability.
Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 89). If the record as a whole does
not support the physician’s opinidhge ALJ may reject that opinioBatson v. Comm’r
of Soc. Sec. Admir359 F.3d 1190, 1195t%9Cir. 2004). Items ithe record that may
not support the physician’s opinion iade clinical findings from examinations,
conflicting medical opinions,anflicting physician’s treatmémotes, and the claimant’s
daily activities.ld.; Bayliss v. Barnhart427 F.3d 1211 (9th Cir. 2008Jpnnett v.
Barnhart 340 F.3d 871 (9th Cir. 2003YJorgan v. Comm’r of Soc. Sec. Admih69 F.3d

595 (9th Cir. 1999).
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Respondent argues the ALJ properly rejected nurse practitioner Barfield’s and Dr.
Steinberg’s opinions because they conflichwhe opinions obther physicians. ALJ
Molleur’s decision provides an extensied thorough discussion of the medical
evidence, specifically noting that “significweight” was given to a psychological
consultative examination perfoed by Dr. David Starr odune 26, 2006—six months
before Petitioner’s alleged disability onset dael more than two years before he was
first treated by Barfield. (AR at 32.) Accong to Dr. Starr, Petitiner reported back and
shoulder pain, ongoing depression, infragyganic attacks, occasional nightmares,
vague suicidal ideation, obsessive thinkiagd a general lack of motivation. These
symptoms are consistentttvthe symptoms Petitionerperted to Barfield and other
medical providers. Starr diagnosed Petitrongh dysthymic disorder and anxiety
disorder and assessed a GAF score of @icating “moderate symptoms of impairment
in social functioning related tepressed mood and anxiety.” (AR284.) Although Dr.
Starr’s findings predate Petitioner’s alleged omksde, the ALJ accounted for this fact by
basing Petitioner's RFC on more recent findingacerning the severity of Petitioner’s
anxiety and his difficulty being around others.

Licensed clinical social worker J&yhitcomb met with Petitioner for monthly
therapy sessions from November of 2008 throegtty February 02010. Whitcomb first
treated Petitioner on Novemb#0, 2008, at which point he diagnosed major depression
and social phobia and assigned a GAF sobfé& (indicative of moderate symptoms).

(AR at 324.) By October 2009, Whitcombtelenined that Petitioner's GAF score had
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risen to 57. Petitioner’s score remained atvbien Whitcomb examined him in February
of 2010. During this time period, Barfieldwmsistently assigned Petitioner a GAF score of
50 (the upper limit of the range indicatingisas symptoms). After noting that neither
Whitcomb nor Barfield are acceptable medmalirces, the ALJ spiically compared

their scores and determinedtiWhitcomb’s assessments wemere consistent with the
record as a whole.

The ALJ also gave “some weight” @oNovember 6, 2009 Psychiatric Review
Technique form prepared by reviewing/plsologist Sandra Lunblad. (AR at 34.) Dr.
Lundblad opined thahe objective medical evidencencerning Petitioner’s affective
and anxiety disorders—includyrBarfield’s treatment notemnd Dr. Starr's examination
findings—did not reveal significant menfainction limitationsShe concluded that
Petitioner was not as functionally impairedn@salleged and that his symptoms were
improving with medication. (AR at 433.)

In a February 23, 2010 review of Petitiosanental health i@rds, state agency
psychological onsultant Dr. Paul Rethinger also @dtsome improvement in Petitioner’'s
symptoms between late 2008 and the summ2009. Although Reihger opined that
Petitioner continued to ka “motivation issues” and shoudshly have occsional contact
with the general public, he also opined ttiet medical evidence indicated Petitioner was
“cognitively intact” and able to penfm simple tasks. (AR at 472.)

Additionally, the ALJ foundhat Petitioner’s presentation during a March 4, 2010

consultation with pain phygan Richard Dubose was imgsistent with Barfield's
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treatment notes from a week earlier. Foaraple, while Barfield’s mental status
examination found Petitioner's mood “dygthic at best” and his affect “notably
obtundent and restricted in range,” (AR513), Dr. Dubose reported Petitioner's mood
and affect were within normal limits. Theegconsistent presentations gave the ALJ a
specific, legitimate basis for giving Beeld’s assessments less weight.

Despite these and other findings sesfive of nondisabling impairments,
Petitioner argues the medical evidence of reécimes not provide specific, legitimate
reasons for rejecting the marked limitations found by Barfistir. Steinberg. The
Court disagrees. The ALJ’s discussion of thalite evidence is extensive, detailed, and
supportive of the finding that Petitioner cdyderform light work wth a sit/stand option,

a few postural limitations, nauplic contact, and only ocs@mnal contact with coworkers

and supervisors. Although Barfield (aDd. Steinberg as cosigner) found Petitioner’'s
mental impairments caused marked limitatiand repeated episodes of decompensation
that would preclude such work, the ALJ reaably found their treatment notes indicated
moderate, improving symptoms. Furthee thLJ found no reaal of repeated
decompensation episodes in Petitionersinonous medical records, and Petitioner
identifies nothing in the record that wowddbstantiate Barfield’s opinion on this

criterion. Contrary to Barfield statemenathPetitioner’s psychiatric symptoms were
consistent and treatment resistant, both her notes and Dr. Steinberg’s notes indicate that
Petitioner's symptoms improved, albeit madiesnith medication. The ALJ identified

these internal inconsistences, as well \ilig contradictory medical evidence described
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above. In doing so, he gaspecific, legitimate reasonsrfoejecting Barfield’s and Dr.
Steinberg’s opinions.

Accordingly, the Court finds that amyror in concluding Barfield was not an
acceptable medical source was harmless.AllJ specifically acknowledged that
Barfield was Petitioner’s primgpsychiatric clinician ad thoroughly discussed her
findings in light of the entireecord. Thus, the ALJ demonstrated that he evaluated and
rejected Barfield’'s opinions on their merits, sohply because heedmed her an “other
source.” Because the ALJ proeid specific, legitimate reasons for rejecting Barfield's
opinions, any error in classifying her wasconsequential to #ultimate nondisability
determination.” Tommasetfi533 F.3d at 1038 (inteal quotations omitted).

4. The ALJ Properly Accounted for theCumulative Effects of Petitioner’s
Mental and Physical Impairmentsin Determining Petitioner's RFC

Last,Petitioner contends the ALJ's RFQlé&al to account for the cumulative
effect of his physical impairments—m@pathy and chronic pain—and his mental
impairments—nbipolar and anxiety disordeksclaimant’'s RFC is the most he can do
despite his limitations. 20 C.F.R. 8§ 404.15)5@An ALJ should consider all relevant
evidence in the record, medi or otherwise, when making this determinatian.
Further, an ALJ must includd! limitations supported bgubstantial evidence in his
hypothetical question to the vocational expert, but may exclude unsupported limitations.
Bayliss v. Barnhart427 F.3d 1211, 121®th Cir. 2005). Hence, an ALJ's RFC

determination hinges not onbn his assessment of thedreal evidence but also his
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assessment of lay witness testimony reig@rthe limiting effects of the claimant’s
medically determinable impairments.

ALJ Molleur’s thorough explanation bis RFC determination leaves no doubt
that he properly accounted for all of Petiter's impairments. The ALJ specifically
addressed Petitioner’s anxietydaghifficulty being around otheitsy including “no public
contact and only occasional contact with cokeos and supervisors” as limitations in
the RFC and his hypothetical question tovbeational expert. (AR at 32, 83.) The ALJ
also noted that any mental-health-related limitations in concentration, persistence, and
pace could be accommodated in the reprgive jobs provideby the vocational
expert, all of which reflected relativelydovocational preparation levels. And, with
respect to Petitioner’s pain and neuropathg,ALJ found Petitioner's RFC calls for light
exertion and the option to sit or stand whilevatk, which is consistent with clinical
findings indicating that prolonged sittirng standing makes Petitioner’s physical
symptoms worse.

Petitioner does not identify any othHenitations thatshould have been
incorporated into th RFC determination. Rather, asgues the RFC should have
accounted for more severe functional limidas. That argument repeats Petitioner’s
arguments about the lay witness testimony muedical evidence, which the Court has
already found unpersuasivehus, the Court finds the ALJ's RFC determination
adequately accounted for the combined effects of Petitioner’s medically determinable

impairmentsSee Stubbs-Danielson v. Astr689 F.3d 1169, 1175-76 (9th Cir. 2008)
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(“In arguing the ALJ's hypothetical wascomplete, Stubbs—Danielson simply restates
her argument that the ALJ's RFC finding dimt account for all her limitations because
the ALJ improperly discounted her testimaanyd the testimony of medical experts. As
discussed above, we conclude the ALJ did not.”)
ORDER

Based upon the foregoing, the Court bedtfierwise fully advised in the premises,
IT IS HEREBY ORDERED that the Commissioner’s decision finding that the
Petitioner is not disabled within the meaning of the Social Security AdtF$RMED
and that the petition for review BISMISSED.

_ Dated: September 29, 2014
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