Brennan v. Wengler

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

PETER J. BRENNAN,
Petitioner,

VS.

RANDY BLADES, Warden,

Respondent.

Case No. 1:13-cv-00128-EJL

MEMORANDUM DECISION
AND ORDER

Petitioner Peter J. Brennan filed a Petition for Writ of Habeas Corpus and a

supplement to the Petition in this actionk{f 3, 25.) In two prior Orders, the Court

observed that Petitioner’s claims appeared to be prodgddefaulted and untimely.

(Dkt. 7, 17.) The Court permittdeetitioner a stay in this case so that he could complete

his successive post-conviction action. (Dkt)1Fpon completion of the state court case,

this case was re-openedtiBener filed his supplemer{tBrief Suppoting Amended

Petition”), and Respondent filed a secondtigio for Summary Dismissal. (Dkt. 26.)

Petitioner has since filed a Traverse, a Motm#pply Procedural Default Exceptions, a

Response to the Motion f@ummary Dismissal, a Renesvotion for Appointment of

Counsel, and a Motion to Stapkt. 28, 29, 31, 32, 33.)
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Having reviewed the record in this n&ftincluding the state court record, the
Court enters the following Order dismisgithis case with prejudice.

MOTION FOR APPOINTMENT OF COUNSEL
AND MOTION FOR STAY

In his second Motion for gpointment of Counsel, Petitioner alleges that he has
several mental conditions that prevent hinmfrbeing able to pursue his case, and he
again requests appointment of counsel. et previously provield a 2004 medical
report to the Court, as well as other inforfoatregarding his mental health issues. The
Court determined that Petitioner had not shoven bie was so impaired that he could not
litigate his habeas corpus case in the saraener as other inmat@roceeding without
counsel. (Dkt. 24.)

Petitioner now asserts that his ability to ersdand this litigation is far below that
of other prisoners. The record in Petitionetate criminal case shows that Petitioner has
some mental and cognitive issues, but thagdreerally has been able to function in
society well, despite his issues. Petitioneat ha prior criminal history. Before his
conviction, he had worked asloan officer for Countrywide Mortgage Company; at the
time of his arrest, he was a commercial logerator for Wells Fgo Bank and a website
developer. (State’s Lodging A-17.)

Petitioner suffered a brief period of imapetency after his arrest, and he was
committed to the custody ttie Idaho Department of ldkh and Welfare. After
approximately 90 days, he was determinebdg@ompetent to proceed in his criminal

case. After that date, there seems todenention of incompency in tle record.
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Petitioner filed many pleadingsd papers on his own tlhughout his state court case.
None indicate that he was unable to understae proceedings anable to protect his
interests. The Court has reviewed Petitioner'stmecent filings and finds them equal to
the average prisoner litigating a habeas corpus case on his own.

There is no constitutional right tmunsel in a habeas corpus actiGaleman v.
Thompson, 501 U.S. 722, 755 (P4). A habeas petitioner hagight to counsel, as
provided by rule, if counsel is necessarydtfective discovery or if an evidentiary
hearing is required in his castee Rules 6(a) & 8(c) of the Rules Governing Section
2254 Cases. In addition, the Court may exserdis discretion toppoint counsel for an
indigent petitioner in any casehere required by the interests of justice. 28 U.S.C. §
2254(h); 18 U.S.C. 8 3006A(2)(B). Whether counsel shoulek appointed turns on a
petitioner’s ability to articulate his claims imght of the complexityf the legal issues
and his likelihood of success on the mes= Weygandt v. Look, 718 F.2d 952, 954 (9th
Cir. 1983).

Petitioner’s filings do not indicate that@ntal deficiency ipreventing him from
adequately protecting his interests; rathery indicate only unfamiliarity with the finer
points of habeas corpus lamd procedure. Presentlyissue is whether Petitioner’s
claims are timely. The Cousees nothing in the recotigat would indicate that
appointing counsel for Petitionevould aid him in making an argument that his Petition
was timely filed, or that the equitable taly or actual innocenaxceptions should be
applied to render his filing timely. Sometimigere is simply ndactual basis for

contesting a defense, as se¢mbe the case here. In dtiloh, Petitioner’s claims are not
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particularly meritorious. Because Petitiones Im@t met the standard for appointment of
counsel, the motion will be denied.

Petitioner has also requested a stay to have additional time to respond to
Respondent’s untimeliness argument. The Court concludes that Petitioner has had ample
time to prepare a response, given thatithtbe third Order in two years addressing
untimeliness. Therefore, the mmti for a stay will be denied.

STANDARD OF LAW

Rule 4 of the Rules Governing § 226dses authorizes the Court to summarily
dismiss a petition for writ of habeas corpusewHit plainly appears from the face of the
petition and any attached exhibiktet the petitioner is not entiti¢o relief in the district
court.” In such case, the Court construes the facts in a light most favorable to the
petitioner.

On habeas corpus review, it is approgrifatr the Court takes judicial notice of the
records from Petitioner’s criminal proceedingstate court. FedR. Evid. 201(b);

Dawson v Mahoney, 451 F.3d 550, 55®th Cir. 2006).

The Anti-Terrorism and Effective Dealtenalty Act (AEDPA), enacted April 24,
1996, established a one-year statute of limitations for federal habeas corpus actions.
Particularly, 28 U.S.C. 8§ 2244(d)(1) provideattthe one-year statute of limitations is
triggered by one of four events:

(A) the date on which the judgmdmcame final by the conclusion of
direct review or the expiration tte time for seekig such review;
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(B) the date on which the impedimeatfiling an application created by

State action in violation of the Constitan or laws of tle United States is

removed, if the applicant was preveaihfeom filing by such State action;

(C) the date on which the constitwial right asserted was initially

recognized by the Supreme Courthié right has been newly recognized

by the Supreme Court and made retroactively applicable to cases on

collateral review; or

(D) the date on which the factual preatie of the claim or claims presented

could have been disceked through the exesa of due diligence.

Under 28 U.S.C. § 2244(d)(1)(A), finality marked differently for petitioners
who pursue a direct appeal, and those who doGurizalesv. Thaler, 132 S.Ct. 641,
653-54 (2012). If a petitioner does not file gpeal, then his judgment of conviction
becomes final 42 days after a final order algnent is entered, which is the expiration
of the time for seeking direct revie®ee |.A.R. 14(a);Wixomv. Washington, 264 F.3d
894, 898 (9th Cir. 2001).

AEDPA also contains a tolling provisidnat stops the one-year limitation period
from running duringhe time in “which a properlfiled application for State
postconviction or other collateral review wiespect to the pertinent judgment or claim
Is pending.” 28 U.S.C. § 2244(d)(2). The Mir@ircuit has interpreted 28 U.S.C. §
2244(d)(2) to mean that the one-year statute of liroitas tolled during “all of the time
which a state prisoner is attempting, thropgbper use of state court procedure, to
exhaust state court remedies with regard particular post-conviction application.”

Harrisv. Carter, 515 F.3d 1051, 1053 n. 3 (9thrCQ2008) (quoting, and overruling on

other groundsiNino v. Galaza, 183 F.3d 1003, 100®th Cir. 1999)).
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In Wall v. Kholi, 131 S.Ct. 1278 (2011jhe United States Supreme Court held that
a motion to reduce a sentence under Rhode Island state law was a “collateral review”
application that tolled the AEDPA statuteliofitations under § 224(d)(2). Idaho’s Rule
35 is similar to Rhode Island’s; thus, Idgbetitioners’ federal habeas corpus statute of
limitations may be tolled while Rul&5 proceedings are pending.

Once a federal statute of limitationsshexpired, it cannot be reinstated or
resurrected by a later-filed state court actisse. Ferguson v. Palmateer, 321 F.3d 820,
822 (9th Cir. 2003) (“section 2244(d) dasst permit the reinitiation of the limitations
period that has ended before the state petition was fil&d&en v. White, 223 F.3d 1001,
1003 (9th Cir. 2000) (petitiomevas not entitled to tolling fostate petitions filed after
federal time limitation has run).

If a petition is deemed untimely, a fedlecourt can hear the claims if the
petitioner can establish that “equitatilling” should be applied. IRace v.
DiGuglielmo, 544 U.S. 408 (Ab), the Court clarified thaf{g]enerally, a litigant seeking
equitable tolling bears the burden of eéiditing two elements: (1) that he has been
pursuing his rights diligently,ral (2) that some extraordiryacircumstances stood in his
way.” Id. at 418. To qualify for equitable tolling a circumstance must bavsesd
Petitioner to be unable to filds federal Petition in tim&he petitioner bears the burden
of bringing forward facts to estast a basis for equitable tollingnited States v.
Marolf, 173 F.3d 1213, 1318, 3 (9th Cir. 1999).

The United States Supreme Court hasiheined that there is an “actual

innocence” exceptioto the AEDPA statute of limitationSee McQuiggin v. Perkins,
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133 S.Ct. 1924, 1928 (2013). To qualify foe taxception, the petitioner “must show that
it is more likely thamot that no reasonable juror wduilave convicted him in the light

of the new evidenceld. at 1935 (quotingchlup v. Delo, 513 U.S. 298, 327 (1995)).
“Unexplained delay in presengmew evidence bears oretbetermination whether the
petitioner has made the requisite showirid."at 1935. In other words, a petitioner’s
diligence should nidbe considered “discretely, but as part of the assessment whether

actual innocence has been convincingly showah.”

1. Background

Petitioner was charged with two countdewd conduct with a minor under
sixteen, as defined by Idah@@e § 18-1508, in a criminal action in Ada County, Idaho.
(State’s Lodging A-2.) He pleaded not guiland his defense attorney, D.C. Carr, filed a
motion for a mental evaluation. (State’s Lodgs A-3, A-4.) Thereafter, the trial court
determined that Petitioner was “unfit to peed” and that he “lacked the capacity to
make informed decisions about treatme(fbiate’s Lodging A-6, p. 1.) Petitioner was
committed to the custody tiie Idaho Department éfealth and Welfare from
November 24, 2008, through February 13)20w~hen the trial court determined that
Petitioner understood the prodagg against him and had thepeaity to assist in his
defense. (State’s Lodging A-9.) Duringdlsame time period, Petitioner substituted
Jeffrey McKinnie for D.C. Carr as retainedunsel of record. (8te’s Lodging A-8.)

On April 24, 2009, Petitioner changed Iplea to guilty to one count of lewd

conduct, pursuant to a plea agreementdisahissed the second count. (State’s Lodgings
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A-10, A-11.) Petitioner acknowledged on his ‘ilBuPlea Advisory” form that he was
giving up his right to challeng@&ny issues about any staterteefhe] may have made to
law enforcement officers.” {&e’s Lodging A-10, p. 5.) The trial court sentenced
Petitioner to a term of imprisonment of 1Qayefixed, with 15 years indeterminate.
Judgment was entered June 30, 2009.

Because the original judgment bore throng case number (8& Lodging B-1,
p. 32), the state district court entered araded judgment on July7, 2009. (State’s
Lodging A-12.) On September 1, 2009, Petier’'s retained attorney, Jeffrey McKinnie,
withdrew from representation of Petitier. (State’s Lodgings A-13, A-14.)

On October 28, 2009, Petitioner filed al®85 motion for reduction of sentence,
through newly retained counsdbhn Sutton. (State’sodging A-15.) The motion was
denied on September 28, 2010. (State's Lodging A-18.)dPetitdid not file a direct
appeal or an appeal of thenild of the Rule 35 motionSge State’s Lodging A-1.)

On February 15, 2011, #tener wrote to Sutton and asked him to withdraw so
that the court could appoint counsel for honfile a post-conviction petition. (State’s
Lodging A-20, Ex. A.) On Marle 11, 2011, Sutton filed a motion for leave to withdraw,
stating to the Court that Petitioner neededatesprovided attorney tioelp him seek post-
conviction relief. (State’sodging A-19, A-20.)

On March 28, 2011, Petitioner sent a lettethe clerk of the state court, seeking
assistance for the filing of@ost-conviction petition. (Statelsodging A-21.) On June 12,
2011, Petitioner sent a letter to the trial cagain seeking assistance for the filing of a
post-conviction petition. &te’s Lodging A-22.)
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On June 24, 2011, Sutton’s motion tohwlitaw was granted, and on June 28 2010,
Petitioner’'s motion to have counsel appointex$ granted. (State’s Lodgings A-23, A-
24.) On July 11, 2011, the order grantagpointment of post-conviction counsel was
vacated, because no post-convictpetition had ever been filed. (State’s Lodging A-25.)

On September 9, 2011 (mailbox rulgeejaPetitioner filed a post-conviction relief
petition, which was filed within one year ofrdal of the Rule 3%notion, but more than
two years after entry of the amended jondont (June 30, 2009). The post-conviction
action was dismissed as untimely and deemed not subject to equitable tolling on
November 8, 2011 See State’s Lodging B-1, pp. 3-19 and 41-43.)

The Idaho Court of Appeals affirmed the dismissal on December 21, 2012. (Dkt.
3-1, pp. 5-9; State’s Lodging-4.) Petitioner’s petition for véew was denied on January
30, 2013, and the remittitur wassued the same day. (Stateodgings C-6, C-7.)

During the course of the first post-caction action, on May 21, 2012, Petitioner
filed a successive post-conviction action, ahdpugh counsel, combded that Sutton had
been ineffective as counsel for failing tle fa post-conviction petiin in time. The state
filed a motion for summary dismissal, asserting that tleeessive petition was improper
and untimely. The state district court deemed the petition untimely and dismissed it.
(State’s Lodging D-1.) On appeal, the Id&Pmurt of Appeals determined that Petitioner
was not entitled to equitable tolling durihgs original post-conviction action “because
his own lack of diligence caused or contriltlite the untimelinessf the petition,” given
that Petitioner knew of the facts supportitig equitable tolling argument (that Sutton

allegedly had not filed a petition for himtime) as of April 2011, but he had not
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included those facts in his first post-cortioa petition of September 2011, and he did
not raise them until nine months later. (Swatedging E-8, pp. %.) The ldaho Supreme
Court denied Petitioner’s petition for revieggncluding Petitioner’state court actions.
Petitioner filed his federal Petition for Wof Habeas Corpusn March 14, 2013
(mailbox rule), while litigating his successipest-conviction action. (Dkt. 3.) This case
was temporarily stayed until that action clugied, and then th€ourt re-opened this

case.

2. Discussion of Timeliness | ssue

Petitioner’'s judgment was entered on J8@eg2009, and, because he did not file
an appeal, the judgment beaafinal 42 days later, on Augull, 2009. The amendment
of a clerical mistake ithe judgment did not re-stahe date of finalitySee Sate v.
Ciccone, 246 P.3d 958, 959-61 (Idaho 201Dherefore, both Ritioner’s state post-
conviction statute of limitadins and his federal statutelwhitations began running on
August 12, 2009Sce Schultz v. Sate, 256 P.3d 791, 793 (ldali@t. App. 2011) (state
statute of limitations); 28 U.S. § 2244(d)(1)(A) (federal).

Petitioner’'s Rule 35 motion for reductiohhis sentence was filed on October 28,
2009, which tolled théederal statute of limitations, at whiictime 78 of the 365 days had
passed. The Rule 35 motion, however, did not tolkthie post-conviction statute of
limitations, and thus it exped on August 12, 201@ee Gonzalez v. Sate, 79 P.3d 743,
745 (Idaho Ct. App. 2003) (whea post-judgment motionfiged in a criminal action,

the order on the motion ordinarily does eg&tend the statute of limitation for a post-
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conviction action, unless the ggadgment motion was filed within 14 days of entry of
the judgment of conviction).

The Rule 35 motion was denied orp&anber 28, 2010. Because Petitioner did
not file an appeal, the federal statute ofitations began runninggain on September 29,
2010, with 287 days left. #xpired on July 13, 2011, because no state action statutorily
tolling the federal limitations period was fildefore that date, and the federal petition
was not filed until March 18, 2013.

The Court has considered the entire rdd¢o determine whaer there are facts
that might support tolling or &al innocence, and it finds no adequate factual basis for
applying either exception. Petitioner decldogsaffidavit that itwas not until January
2011 that Sutton tol@etitioner (1) that his Rul@ motion had beedenied on
September 28, 2010, and (2) that his pastviction relief petitiordeadline had expired
in August 2010, withauSutton ever having filing a petin for him. (State’s Lodging D-
1, p. 65.) However, nothing emy of Petitioner’s correspondentthe state court judge,
state clerk of court, or his counsel gives anlyling that such a conversation took place.
Rather, Petitioner complains to his counsdy af being overcharged for the Rule 35
motion. The letter does not mention thatifReer retained Suttofor a post-conviction
action or that Sutton had let the post-cotiuit statute expire. The letter indicates only
that Petitioner believed the next step waslitain a public defender to file a post-
conviction action for him.

Similarly, Petitioner’s letters to the statierk of court and to the state court judge

give no indication that his prior counsel wased to file a post-awviction action or that
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counsel had dropped the ball and let the postiction statute of limitations expire. The
record tends to reflect th&utton was hired only to pwrs Petitioner’s divorce and his
Rule 35 action, as Sutton states in his affidgState’s Lodging A-20.) Rather it appears
that Petitioner mistakenly believed thatha one year afterdality of his Rule 35

motion in which to file a stte post-conviction action.

Even if Sutton also incorrectly believdtat Petitioner had until one year after the
Rule 35 motion to file a post-conviction petitiadhe record does nstipport an assertion
that Sutton is to blame fohe untimeliness of Petitionerfederal petition. There is no
causal link between anything Suttdid and the timingf the federal petition. Nothing in
the record suggests that Petiter had his eye on the federaltate at all. Ignorance of
the law is not grounds for equitable tollirRasberry v. Garcia, 448 F.3d 1150 (9th Cir.
2006).

In the context of determining that Petitioner’s state postsiction petition was
untimely, the state districoart recognized that the equbta tolling law of Idaho permits
a petitioner to show that a mental diseeselered him incompetent and prevented him
from earlier pursuing his post-conviction dbage. (State’s Lodging B-1, p. 42.)
However, the court determined: “Petitionethe case at bar has presented nothing in
either his petition or response tending towthat his circumstances fall within those
situations where the equitable tolling doctrine would applyl) Likewise, this Court
sees no evidence in the record that Petitioner had a mental health issue that prevented him

from filing either his state or federal petition. Petitioner’s correspondence during the time
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period when the federal statute of limitais periods was running shows that he was
coherent and had a plan to pursuer@isedies, albeit on a mistaken time line.

In Billsv. Clark, 628 F.3d 1092 (9th Cir. 20),Ghe United States Court of
Appeals for the Ninth Circuit &iculated a two-part test to determine whether a mental
impairment amounts to an “extraordinary amtstance” warranting equitable tolling. The
impairment (1) must have been “so severe that the petitioner was peasonally ... to
understand the need to timeilef... a habeas petition” or upla to prepare and file one;
and (2) must have “made it impossible underttitality of the circurstances to meet the
filing deadline despitpetitioner's diligence.ld. at 1099-1100.

As noted above, nothing the record indicates @h Petitioner was suffering a
level of mental impairment during the timerioel when the federal statute was running
that made it impossible for hito understand the need to fdeto actually file a petition.
Cf. Forbessv. Franke, 749 F.3d 837, 838 (9th Cir. 201&Puring the relevant period,
Forbess suffered from delusiosis severe that he was urebd understand the need to
timely file his petition, and #nunique nature of those dslons made it impossible for
him to timely file,” warranting applicatioaf equitable tolling). Rather, Petitioner took
many reasonable steps during this time periddytto secure counsel for a state post-
conviction petition; unfortunately, he simply didt realize his state statute of limitations
had already expired or that tiesleral statute was running.

Petitioner’s first state post-convictiaation, filed September 15, 2011, was

beyond the federal statute of limitations pdriand could not serve to retroactively toll
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the statute. In addition, the first post-cartion petition filing was demed untimely, and,
thus, it could not have tolled tifederal statute of limitations.

This Court stayed Petitioner’s federal antwhile he pursued $isuccessive state
post-conviction action, where he asserted tihtuntimeliness of the first post-conviction
action was Sutton’s fault, as discussedvah However, the state court found that
Petitioner was not able to show that he dititly pursued his first or his second post-
conviction case or that equitattolling should be applied.

Because the federal Petition was untimahg neither the equitable tolling nor the
actual innocence exception applidee entire case is subject to dismissal, and the Court
need not address procedural default. Adocwly, Petitioner’'s Motion to Apply One or
Both Exceptions to thBefault will be denied as moot, #t content is not relevant to
the statute of limitations issue.

ORDER

IT ISORDERED:

1. Petitioner’s Renewed Motion fé&ppointment of Counsel (Dkt. 32) is DENIED.
2. Respondent’s Motion to Dismiss (Dkt. 26) is GRANTED, and the Petition for

Writ of Habeas Corpus BISMISSED with prejudice.

3. Petitioner’s Motion to Apply Oa or Both Exceptions tine Default (Dkt. 29) is

DENIED as MOOT.

4. Petitioner’'s Motion to Stay (Dkt. 33) is DENIED.
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5. The Court will not grant a certificate appealability on any issue. Petitioner may
seek a certificate of appeadility from the United States Court of Appeals for the

Ninth Circuit if he desires.

DATED: July 24, 2015

"

5 Bdward J. Lodge ©
’ Unlted States District Judge
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