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UNITED STATES DISTRICT
FOR THE DISTRICT OF IDAHO

WALKWELL INTERNATIONAL Case No. 1:13-cv-0199-EJL-REB
LABORATORIES, INC.,

Plaintiff,
MEMORANDUM DECISION

VS. AND ORDER

NORDIAN ADMINISTRATIVE
SERVICES, LLC,,

Defendant.

Plaintiff Walkwell InternationalLaboratories, Inc. (“Plaintiff” or
“Walkwell”) filed the instant action against Defendant Noridian Administrative
Services, LLC (“Defendant” or “Noridian”),alleging violation of the
Administrative Procedures Act, 5 U.S8706(2)(A), tortious interference with
prospective economic advantage and negligéreending before this Court is
Defendant’s Motion for Judgment on the&dllings pursuant to Federal Rule of

Civil Procedure 12(c).

! Noridian Administrative Swices, LLC now operates dar the name of Noridian
Healthcare Solutions, LLC. (Dkt. 11, 1 2.)

? Plaintiff's Complaint also alleged breachcontract. However, in response to
Defendant’s Motion for Judgment on the Pleadirfgjaintiff conceded dismissal of the
breach of contract claim is appropriate. k{22, p. 2.) The Court will accordingly limit
its analysis to Plaintiff’'s Administrative &cedures Act, tortious interference with
prospective economic advantaged negligence claims.
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Having fully reviewed the record, tl@&ourt finds that the facts and legal
arguments are adequately meted in the briefs. Accordingly, in the interest of
avoiding further delay, and bause the Court conclusively finds that the decisional
process would not be significantly aideyg oral argument, this matter shall be
decided on the record before this Courtheut oral argument. For the reasons set
forth below, the Court herelyRANTS Defendant’s Motion for Judgment on the

Pleadings.

BACKGROUND

The Medicare Program, established untide XVIII of the Social Security
Act, 42 U.S.C. 88 1395-1395hhh, provideserage for certaimedical items and
services to eligible aged and disabled peopglhe Medicare statute is divided into
five “Parts.” Part A provdes insurance coverage fopatient hospital care and
other institutional services. 42 U.S.C1395c to 1395i-5. Part B is a voluntary
program that provides supplemental ncatlinsurance for, among other things,
covered “medical and other health sees,” including physician services, and
medical supplies such as durable matequipment (‘DME”). 88§ 1395j to
1395w-5. Part C of Medica governs the “Medicaredvantage” program, which
offers Medicare beneficiaries a manageckadternative to the traditional Part A

and Part B fee-for-services systed® U.S.C. 88 1395w-21 tt395w-29. Part D



provides a prescription drug benefit program, 42 U.S.C. 88 1395w-101 to 1395w-
154, and Part E contains various “lktlaneous Provisions.” 42 U.S.C. 88 1395x
to 1395kkk-1.

Medicare Part B is relemato this case. Walkvillas a private manufacturer
of ankle foot orthotics, a product classified as DMB2 U.S.C. § 1395k. After a
DME supplier fills a Medicare beneficids DME prescription, the supplier may
seek payment from Medicaumder Medicare Part BT o obtain payment, the
supplier submits a claim witimter alia, the Healthcare Common Procedure
Coding System (“HCPCS”) code or codhat identify the specific type of DME
provided to the beneficiary. Assuming Meatie eligibility, coverage, and/or other
payment requirements are satisfied,didare pays the supplier the amount
associated with the reported HCPCS codek®r DME such as Walkwell’'s ankle
foot orthotic, each HCPC&bde has a reimbursemeldilar amount based on what
is provided to the patient. Therefotlee more codes a product is assigned, the
greater the reimbursement value is to the supplier.

Walkwell is not a Medicare-certifiduealthcare provider or supplier that
submits claims for Medicare reimbursemhe However, manaicturers of DME,
such as Walkwell, may seek HCP€&ling guidance and assistance from the

Price, Data Analysis, and Coding (“PIGA) contractor for the Centers for

3 Examples of DME include power wheel chalvack and knee braces, and orthotics.
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Medicare & Medicaid Services (“CMS”)The Secretary of the United States
Department of Health and Human Sees (“HHS”), acting through CMS,
administers Medicare Part B by meansaftracts with private entities referred to
as Medicare administrative contraxd. 42 U.S.C. 88 1395u(a) (“The
administrative of [Part B] shall benducted through contracts with Medicare
administrative contractors under section 1395lof this title.”). The PDAC is

one type of Medicare administrative cadtor. At all relevant times, Noridian
was the PDAC contraat for Idaho.

Through a process known as coding verification, the PDAC contractor
assists suppliers and manufacturers temheining which HCPS code(s) may be
used to classify a DME item for the pase of billing Medicare. Level Il of
HCPCS, which applies to DM is a standardized, ti@nal alpha-numeric coding
system created and maintained by Medicand used by Medicare, Medicaid, and
commercial insurance plans to procelssms. For each alphanumeric HCPCS
code, there is descriptive terminology tltEntifies the basic @racteristics of like

items. CMS, and not the PDAC caattor, writes such code descriptors.

* The information on HCPCS dimg is excerpted from Exhibit 1 to Defendant’s Motion
for Judgment on the Pleading®kt. 18-1, Ex. 1). Exhibit 1 is a document published on
CMS'’s official website, “HCPC&evel Il Coding Procedures,”
www.cms.gov/Medicare/Coding/MedHCPSGenInfo/HCPCSCODINGPROCESS. html
(last visited July 22, 2013). As a publication from an official government website,
Exhibit 1 is subject to judicial noticdNRDC v. Kempthorné39 F.Supp.2d 1155, 1167
(C.D. Cal. 2008). The CouBRANTS Defendant’s request to take judicial notice of
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In 2011, Walkwell chose to seek RS coding verification assistance from
Noridian for several of Walkell's ankle foot orthoticg. On April 27, 2011,
Walkwell attended a meetingith Noridian’s coding committee to present
Walkwell's official application for rexew of the Stepwell Custom ankle foot
orthotic (“STEP001"). Walkwell requesteldat the STEPOO1 receive five HCPCS
codes. On July 7, 2011, Walkwell reced a coding determation from Noridian
assigning the STEPO0O1 with four of thedirequested code$Valkwell thereafter
decided not to request reconsideratiomNofidian’s determination, and instead
began the process of reengineering the molded inner boot on their device to better
adapt to the requirements of the omittedie (“L2280"). Walkwell also began
marketing the STEPOO1 as having four codes.

On August 3, 2011, Walkwell agamet with the codig committee for
Noridian to present Walkwell’'s officiapplication for review of the newly

designed Stepwell Custom ankle foathatic (“STEP002”) with a different

Exhibits 1, as well as Exbits 2-4, which are also publications from an official
government website. Defendaiso requested that the Court take judicial notice of
Exhibit 5-A, the PDAC Contract between tban and CMS, because the contract was
incorporated by referencetmPlaintiffs Complaint. (Dkt. 18-6.) Exhibit 5-A was
incorporated by referee into Plaintiff's breach of contraclaim, which is no longer at
issue because Plaintiff concedbpat its breach of contractaim should be dismissed.
The Court accordinglDENIES Defendant’s request to takedicial notice of Exhibit 5-
A, and has not considered the &D Contract in its analysis.

> The following facts are taken from Pléffis complaint (Dkt. 1-3), and must be
accepted as true for the purposes of deciding Defendant’s métstroft v. 1gbal556
U.S. 662, 678 (2009).



custom-molded boot. Walkwell requested same five codes it previously
requested in its submission of the STEPOO1. On September 15, 2011, Walkwell
received a letter from Noridian stating thslalkwell’s request for code L2280 had
again been rejected. Walkiviled a request for reconsideration, which Noridian
rejected, stating reconsideration of eagldecisions was impossible. Walkwell
continued its marketing of the STEPOGidalso entered the market with the
STEPOO2.

On October 13, 2011, Walkwell onceaaigappeared before Noridian’s
coding committee and presented appilara and samples for two additional
devices, the “STEP003” and “STEPO0OANalkwell requested a single code for
the STEPOO3 and three codes for th&BT04. On December 12, 2011, Walkwell
received four e-mail letters from Noridiassigning a different code than that
requested to the STEPOO3, grantingttiree requested codes for the STEP004,
and stating that the STEP001 and SU&Phad been reviewed and the initial
coding decision overturned. The latter deti@ation had the effect of removing
one of the codes previously awardedoth the STEP001 and STEP002, code
L2340, from both devices.

Between the months of Julyrdugh December 2011, Walkwell had
marketed the STEPOOlas having four codes, including code L2340. Walkwell had

similarly marketed the STEP002 as haviogr codes, including code L2340, from



the time Noridian approved such cadeseptember 2011 untihe December 2011
revocation. Noridian revoked code L2340 from both the STEPOO01 and the
STEPOOZ2 unilaterally and without warningurther, prior to the December 2011
revocation, Noridian never warned Waill that code L234@vas in jeopardy,
even though Noridian knew Walkwell wastively marketing the STEP001 and
STEPO0O2 as having four custom codes. eflasn the original four codes assigned
to the STEPOO1 and STEP002, many headite providers purchased the product
and many others expressetemest in doing so. However, when Noridian revoked
code L2340, Walkwell lost numerous ordarsl suffered substantial decreased
interest in its product.

Walkwell brings a claim for violationf the Administrative Procedures Act,
5 U.S.C. 8§ 70Et. seq(“APA”"), suggesting Noridin’s unilateral re-review and
revocation of code L2340 from tI&TEPO01 and STEP002, as well as the
disallowance of code L2280 for the STER and STEP002, constituted arbitrary
and capricious agency action under 5 U.SC06(2)(A). Walkwell also alleges
Noridian’s revocation of code2340 from both the STEP001 and STEP002
improperly interfered with Walkwell'selationships with its clients and
prospective clients, constituting tortiouerference witlprospective economic
advantage. Finally, Walkwell suggestsreaan unreasonably denied Walkwell’s

request for code L2280 to the STEP@OIH STEP002, unreasonably revoked code



L2340 from both the STEP001 and STEP002, and unreasonably assigned a
different code than that requested Wéalkwell's STEP003. Walkwell claims the
aforementioned actions pertaining te #issignment of codes to the STEPO0OL1,
STEPO002 and STEPOO3 were improper and amounted to negligence.

Walkwell filed suit in state court on April 3, 2013Noridian filed a notice
of removal on April 26, 2013. (Dkt. 1\Noridian moved to extend the time to
respond to Walkwell’'s complaint in order descuss the possibility of the federal
government representing Noridian in thiggation with CMS and the Department
of Justice (“D0OJ"”). (Dkt. §. The Court granted Noridian’s extension request in
part (Dkt. 9), and Noridian answerééalkwell’'s complaint and counterclaimed on
May 24, 2013. (Dkt. 12.) In late Juridgridian was notified that, pursuant to 28
U.S.C. 8 517, the DOJ had approved Nauitk request to provide representation
in this matter. DOJ counsel entered apegyance on June 27, 2013. On July 24,
2013, Noridian filed the instant Motion for Judgment on the Pleadings. (Dkt. 18.)

STANDARD OF REVIEW
Motions for a judgment on the pleads are governed by Federal Rule of

Civil Procedure 12(c). The principal difearce between motions filed pursuant to

® Walkwell initially filed suit in state court ipril 2012, but volintarily dismissed its
complaint without prejudice in May 2012. (Dkt. 18-1, 1). Bloridian’s counterclaim
arises out of Walkwell’s alleged breach o fharties’ agreement which led to dismissal
of the 2012 action.lq.) As neither party addresses Noridian’s counterclaim in their
briefing on Defendant’s Motiofor Judgment on the Pleads, the Court will not
consider Noridian’s counterclaim here.



Federal Rule of Civil Procedure 12(b)caRule 12(c) is the time of filing.
Dworkin v. Hustler Magazine Inc867 F.2d 1188, 1192 (9th Cir. 1989). A party
may move for a judgment on the pleadingarat point after the pleadings close.
Fed. R. Civ. P. 12(c). “Because thetmns are functionallydentical, the same
standard of review applicable to a R@(b) motion applies to its Rule 12(c)
analog.” Dworkin, 867 F.2d at 1192.

A motion pursuant to Rule 12(b)(6) Bule 12(c) challenges the legal
sufficiency of the claims ated in the complaintConservation Force v. Salazar
646 F.3d 1240, 1242 (9th Cir. 2011). Tdfsiently state a claim to relief and
survive such motion, the pleading “doest need detailed factual allegations,”
however, the “[flactual allegations must &eough to raise a right to relief above
the speculative level.Bell Atlantic Corp. v. Twomb)y650 U.S. 544, 555 (2007).
Mere “labels and conclusions” or a “formidaecitation of the elements of a cause
of action will not do[.]” Id. (citations omitted). Rather, there must be “enough
facts to state a claim to reliefahis plausible on its face.ld. at 570. A claim has
facial plausibility when the plaintiff pleadactual content that allows the court to
draw the reasonable inference thatdeé&ndant is liable for the misconduct
alleged. d. at 556. The plausibility standaiginot akin to a “probability
requirement,” but does requingore than a sheer possitylthat a defendant acted

unlawfully. 1d.



In Ashcroft v. Igbal556 U.S. 662, 678 (2009), the Supreme Court identified
two “working principals” that underli@wombly First, although a court must
accept as true all factual allegationsinomplaint when ruling on 12(b)(6) or
12(c) motion, the court need not apt legal conclusions as trukl. “Rule 8
marks a notable and generous departtom the hyper-technical, code-pleading
regime of a prior era, but it does not unlock the doors of discovery for a plaintiff
armed with nothing morehan conclusions.ld. at 678-79. Second, only a
complaint that states a pkible claim for relief will surive a motion to dismiss.

Id. at 679. “Determining whether a complastdtes a plausible claim for relief will
. . . be a context-specificdia that requires the reviewing court to draw on its
judicial experience and common senskl’

In light of Twomblyandligbal, the Ninth Circuit has summarized the
governing standard as follows: “In sufor a complaint to survive a motion to
dismiss [or Rule 12(c) motion], the noncamsory factual content, and reasonable
inferences from that content, mustgdausibly suggestive of a claim entitling the
plaintiff to relief.” Moss v. U.S. Secret Serg72 F.3d 962, 969 (9th Cir. 2009)
(internal quotation and citation omitted\part from factual insufficiency, a
complaint is also subject to dismisgdiere it lacks a cognable legal theory,

Balistreri v. Pacifica Police Dept901 F.2d 696, 699 (9th Cir. 1990), or where the
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allegations on their face show thadlietis barred fora legal reasonJones v. Bogk

549 U.S. 199, 215 (2007).

ANALYSIS

A. Walkwell's APA Claim

Walkwell claims the coding verifiten decisions Noridian made on
Walkwell’'s STEPOO1 and STEP002 ankle fodhotics violated the APA. (Dkt.
1-3, 11 29-31.) Specifitg, Walkwell maintains Nodian violated 5 U.S.C. 8
706(2) by unilaterally re-regiving, amending and removing code L2340 from the
STEPOO0O1 and STEPO002, and by disallowing code L2280 for the STEP001 and
STEPO002. Under section 706(2)(A) of thBA, an agency aitn must be upheld
unless it is found to be “arbitrary, capricgy@an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.€ 706(2)(A). The party challenging an
agency'’s action as arbitrary and capus bears the burden of prodildEarth
Guardians v. Salazai741 F.Supp.2d 89, 97 (D.D.2010) (citation omitted).

Review of agency actions is “highly féeential,” “presumeles] the agency
action to be valid,” and requires thaet@ourt affirm the agency action “if a
reasonable basis exists for its decisioNdrthwest Ecosystem Alliance v. U.S.

Fish and Wildlife Sery475 F.3d 1136, 1140 (9th Cir. 2007) (citation omitted).

The court is not to substitute its judgmémtthat of the agency, and deference to
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the agency’s technical expertise and eMgree is particularly important with
respect to questions inwahg scientific mattersld.; Mt. Graham Red Squirrel v.
Espy 986 F.2d 1568, 1571 (9thiCL993) (citation omitted However, “the
presumption of agency expertise mayréleutted if the decisions, even though
based on scientific expege, are not reasonedGreenpeace v. National Marine
Fisheries Sery.80 F.Supp.2d 1137, 1714W.D. Wash. 2000).

Walkwell fails to adequatelgllege an APA claim in at least two respects.
First, it is not clear that Noridian, aiyaite entity with a contract with CMS to
provide PDAC coding guidance, is an &agy” within the maning of the APA.
By its own language, “the APA does not exddo an entity that is not a federal
agency[.]” W. State Univ. of &al. v. Am. Bar Ass’ 8301 F.Supp.2d 1129, 1133
(C.D. Cal. 2004)McKinney v. Calderal4l F.Supp.2d 25, 31 (D.D.C. 2001) (“A
fundamental prerequisite to APA review is that the judicial challenge be to
‘agency’ action.”). Medicee administrative contract®such as Noridian, though
they receive federal funds and act asrdag for HHS, do not necessarily constitute
an agency within thmeaning of the APASee, e.g., Kaiser Foundation Hospitals
v. Sebelius649 F.3d 1153, 1155 (9th Cir. 201#4ju6ting Irvine Med. Ctr. v.
Thompson275 F.3d 823, 826 (9th Cir. 2002) (fiscal intermediaries function as

agents for the Secretary of HHS).
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Plaintiff suggests Noridian is anecy because it is mandated with the
authority to provide coding determinatioms funded by CMS, and is charged with
the function to render coding @eminations. (Dkt. 22, ®.) However, the fact
that CMS created the role of PDAC cadftor does not mean Noridian is a federal
agency because evemere the government has established a government position
or federal entity, such governmentian does not transform the government
position or federal entitinto an APA agency.McKinney 141 F.Supp.2d at 33
(holding that the Judge Advocate Gemeaastatutorily-created legal position
appointed by the Presidemtas not an APA agencyWlpmbardo v. Handler397
F.Supp. 792, 793 (D.D.C. 197%¥f'd, 546 F.2d 1043 (D.C. Cir. 1976) (National
Academy of Sciences was not an “agg’ under the APA despite fact it was
established by Act of Congress). The receipt of federal funds is also not
determinative of whether amtity is an agencyDong v. Smithsonian Instl25
F.3d 877, 882 (D.C. Cir. 1997) (Smithsoniamot a federal agency although it
receives “extensive federinding and must submit a detailed annual statement of
expenditures to Congress|.]”)Finally, the fact that Nalian is mandated with the
authority to render coding determinatiadmes not mean Noridian is a federal

agency because Noridian’s authority ges from and is subordinate to CMS.

’ Although CMS created the roté PDAC contractor it did not create Noridian, a private
entity. Instead, CMS awarded the PDAQcact to Noridian after a competitive
procurement among exisg third-party entities(Dkt. 18-1; Ex. 3.)
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(Dkt. 18, Ex. 3) (stating the PDAC caoattor shall perform its responsibilities
under the direction of CMSBaxter Healthcare Corp. v. Weel&13 F.Supp.2d
111, 113 (D.D.C. 2009) (CMS is responsifile maintaining and revising national
HCPCS codesWcKinney 141 F.Supp.2d at 34 (Judgdvocate General was not
a federal agency because it was subordittatee Departmerdf the Army as a
whole and was not vested with “substahtndependent authority.”). Walkwell
has failed to allege facts to plausibly seggNoridian is a federal agency under the
APA°

Second, even if Noridian could bersidered a federal agency, Walkwell's
APA claim is deficient because Walkwédilils to identify a specific statutory or
regulatory basis which would supp&®A review. APA review “requires
references to the legal guillegedly violated and3et forth in the governing
substantive statute.Nat'| Wildlife Fed'n v. U.SArmy Corps of Eng’rs132

F.Supp.2d 876, 889 (D. Or. 2001). Because § 706(2)(A) of the APA “does not

® Although the PDAC contractor makes HCP&®ling determinations on behalf of the
federal government, it appears HHSHhe real party in intereséAnderson v. Occidental
Life Ins.Co., 727 F.2d 855, 856 (9th Cir. 1984Tfe United States is the real party in
interest in actions against Medicare asibecause recovery would come from the
federal treasury.”)Matranga v. Travelers Ins. Cab63 F.2d 677 (5th Cir. 197 8ee also
Bushman v. Seile755 F.2d 653, 654, 2. (8th Cir. 1985) (“Intermediaries and carriers
act on behalf of the Administtor in carrying out certaiadministrative responsibilities
that the law imposes. Accordingly, thagreements and contracts contain clauses
providing for indemnification wh respect to actions taken on behalf of the Administrator
and the Administrator is the real partyioferest in any litigation involving the
administration of the program.”jj¢oting42 C.F.R. 8 421.5(b) €B3)). As the parties
have not briefed this issue, the Cowrill not further address it here.
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create substantive rights,” a plaintiff hag"right to sue for a violation of the APA
in the absence of a ‘relevant statuidiose violation ‘forms the legal basis for

[the] complaint.” El Rescate Legal Servs., Inc.Exec. Office of Immigration
Review 959 F.2d 742, 753 (9th Cir. 199%)t(ng 5 U.S.C. § 702 andujan v.

Nat’l Wildlife Fed’'n, 497 U.S. 871 (1990)Pr. Nat. Res. Council v. Thom&®

F.3d 792, 800, n. 10 (9th Cir. 1996) (“[ e can be no ‘arbitrary and capricious’
review under APA § 706(2)(A) independent of another statute.”). Walkwell's
complaint alleges “Noridian has violatédJ.S.C. 8§ 706(2)(A) by unilaterally re-
reviewing, amending and remaog [code] L2340 on both STEP0001 and
STEPO0002 [and by] disallowing [colde2280 for STEP0001 and STEP0002,” but
fails to identify any other statute Noradh purportedly breached. (Dkt. 1-3, 1 30-
31.) Because Walkwell has not identifiedegal duty set forth in the governing

substantive statute” against which Nt&n’s actions can be reviewed under §

706(2)(A) of the APA, Walkwell fails tadequately alige an APA claini. Nat'l

® The only reference to violation of a fedestatute in Walkwell’ssomplaint appears in
its prayer for relief, wherein Walkwell requests Order of this Court finding that the
process under which Defdant has made determinations tedbto Plaintiff's products is
arbitrary, capricious, and otherwise contraryhe process set out in Title XVIII of the
Social Security Act.” (Dkt. 1-3, p. 9.) TitkéVIII of the Social Security Act refers to the
entire Medicare Act, which is “embodied inrfdreds of pages ofattes and thousands
of pages of often interrelated regulations[3halala v. lllinois Council on Long Term
Care, Inc, 529 U.S. 1, 13 (2000). As Defendanotes, such an indeterminate reference
to a massive statutory scheme does not digehalaintiff's burden to allege a plausible
APA claim by more than “threadbare recitafghe elements of a cause of action,
supported by mere conclusory staents.” (Dkt. 18-1, pp. 11-12)iting Igbal, 556 U.S.
at 678).
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Wildlife Fed’'n 132 F.Supp.2d at 888¢e also Preferred Ridlut. Ins. Co. v. U.$
86 F.3d 789, 792-93 (8th Cir. 1996) (rejecting APA claim where Plaintiff did not
provide a substantive regulation thatutd provide the basis for APA judicial
review).

In response to Defendant’s Motion for Judgment on the Pleadings, Plaintiff
does not identify a substantive statute or regulation Noridian allegedly violated, but
instead contends Walwell’'sterests fall within the zonef interests sought to be
protected under Medicare’s payment schef#2eU.S.C. 8 1395m. (Dkt. 22, pp. 9-
10.) As a manufacturer of DME, and nadupplier, it is not clear that Walkwell's
interests are, in fact, within the zookinterests protected under 42 U.S.C. §
1395m. Section 1395m does not contnalnufacturers, and instead regulates
Medicare contractors responsible foruicating and issuinlyledicare payments
for healthcare claimsSee, e.gInt'l Rehab. Sciences$nc. v. Sebeliy$88 F.3d
994, 997-98 (9th Cir. 2012) (summarizintpdicare Part B). As the PDAC
contractor, Noridian does not adjudicatgpay DME claims. (Dkt. 18-1, p. 4, n.

3.) However, even if Walkwell's interesstould be considered as within the zone

of interests protected under 42 U.S.A.3®5m, Walkwell has feed to offer any
explanation of how Noridian’s conduct violated this provision. (Dkt. 22, pp. 9-10.)
As APA review is not available abseart “operative statute” with “clear

guidelines” by which a court can reviewettagency’s” decisions, Walkwell fails
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to adequately plead a claim for violation of the AF&ake v. F.A.A 291 F.3d
59, 70-71 (D.C. Cir. 2002)The Court accordingl6RANTS Noridian’s Motion

for Judgment on the Pleadings witspect to Walkwell’'s APA claim.

B. Walkwell’'s Tort Claims

Walkwell's second count is for todtiis interference with prospective
economic advantage, and its third comsrfor negligence. Walkwell claims
Noridian tortiously interfered with Wlawell’'s prospective economic advantage by
amending code L2340 from both the STBP1 and STEP0002. (Dkt. 1-3, 1 37-
38.) Walkwell maintains Noridian acteegligently by revoking code L2340 from
STEPO0001 and STEP0002, by denyaagle L2280 from the STEP0001 and
STEPO0002, and by assigning the STEPOO0@B avdifferent code than that
requested. I4., 11 43-46.) Walkwell’s tort claims fail because the conduct
Walkwell challenges involveoridian’s performance of discretionary functions
that are within its diy as a Medicare contractor. fhan is therefore entitled to
official immunity from such claims.

1. Official Immunity bars Walkwell’s tort claims

The Supreme Court has held that fadiefficials are absolutely immune
from state-law tort liability if “the ch#&nged conduct [1] igvithin the outer

perimeter of an official’s duties arjd] is discretionary in nature.Westfall v.
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Erwin, 484 U.S. 292, 300 (1988). Althgli Congress partially supplantééestfall
as applied to federafficials, “the Westfalltest remains the framework for
determining when nongovernmental personsntities are entéd to the same
immunity.” Pani v. Empire Blue Cross Blue Shield?2 F.3d 67, 72 (2d Cir.
1998);Mangold v. Analytic Servs. In&Z7 F.3d 1442, 1446-50 (4th Cir. 1996)
(“We believe the rationale for the protectiarsiculated in . . . Westfall . . . also
applies to the extent . . . this casedlves a discretionargovernmental function
which has been delegatedtt® private sector.”)Group Health, Inc. v. Blue Cross
Ass’'n 739 F.Supp. 921, 931 (S.D.N.Y. 1990).

Under theWestfalltest, Medicare contractorsctuas Defendant are immune
from tort liability for discretionary acts kan in the performance of their official
functions. Nichole Med. Equip. & Supplinc. v. Tricenturion, Ing 694 F.3d 340,
351 (3d Cir. 2012) (“TriCenturion and NHI@s Medicare contractors, are entitled
to immunity for discretionary conduct thails within the outer perimeter of their
official duties.”); Midland Psychiatric Assocs., Inc. v. U.$45 F.3d 1000 (8th Cir.
1998) (Medicare fiscal intermediary was entitled to official immunity against
provider’s tortious interference with contract claim arising out of intermediary’s
alleged wrongful denial of provider's Medicare claimdgngold 77 F.3d at 1447-
48 (concluding that official immunity &tches to discretionary governmental

functions even when thdyave been delegatedttte private sector).
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It is undisputed that Noridian’s offigi function as the PDAC contractor is
to provide coding determinations for Evequipment such as Walkwell's ankle
foot orthotics. See, e.g Dkt. 1-3, T 49 (stating “Natian was awarded a contract
which authorizes it to be the PDAC to keacoding determirieons for DME”); Id.

1 9 (alleging that Noridian is the “PDACquider who is a private contractor that
makes coding determinatiof DME for [CMS].”); Dkt 18-1, Ex. 4 (“The PDAC
is responsible for providing suppliers and manufacturers with assistance in
determining which HECS code should be useddescribe [DME] items for the
purposes of billing Medicare.”).

Noridian’s function of providing codindeterminations is also discretionary
in nature. The PDAC contractor apglieechnical expertise and judgment in
determining which, if anylHCPCS codes should be ugediescribe DME items
for purposes of Medicare function. KD18-1, Ex. 3) (“The PDAC MAC was
developed because of the unique and sired requirements that distinguish
[DME] suppliers, claims processing, asi@tistical analyses from other similar
functions . . . under Medicare.”). Id#ging and applying rievant HCPCS codes
to specific DME requires understandinghdédicare’s “complex” “legal, policy
and operating environment.’Id() Discretion inheres in this functioiGroup
Health 739 F.Supp. at 932 (“Decisionmaking on the part of fiscal intermediaries

necessitates the exercise of discretand considered judgment[.]”).
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Walkwell does not dispute that thi¢estfalltest is applicable. (Dkt. 22, p.
10.) Instead, Walkwell contends that Noridian’s conduct “was so egregious that it
falls outside the scope ofghmmunity afforded by th@/estfalltest.” (d.)
Walkwell contends state law controlgttletermination of whether a federal
official was acting within th scope of employment under testfalltest, and
suggests conduct is outside the scopenmployment under Idaho law if “the
employee acts from purely personal motivesin no way connected with the
employer’s interest.” I¢l., pp. 10-11) (citations otéd). Walkwell argues the
motives with which Noridian acted inveking the L2340 code presents a question
of fact, and suggests there “is amplédewnce upon which it could be found that
Noridian acted from purely personal mas in revoking the L2340 code.1d(, p.
11.) Although such evidence is abskotn the ComplaintyWalkwell’'s scope of
employment argument also relies on theng test, as Walkwell invokes the test
for scope of employment under téestfallAct, or the Federal Employees
Liability Reform and TorCompensation Act, 28 U.S.C. § 2679(d)(Hee also
Pauly v. U.S. Dept. of Agricultur848 F.3d 1143, 1150 (9th Cir. 2003) (“Under
the Federal Employees Lidéity Reform and Tort Compensation Act, known as the
Westfall Acta federal employee is immufrem suit upon certification of the
Attorney General that the employeas acting within the scope of his

employment.”). However, Noridian’s offial immunity defense is rooted in
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federal common law, and nfetderal statute. Undéederal common law, personal
motives are irrelevant to tredficial immunity analysis.Bushman v. Seilei755
F.2d 653, 656 (8th Cir. 1985) (allegation tbefendant’s action was prompted by
personal motives did not bar official immty as it “matters not that the grievance
Is motivated by financial self-interest(internal quotatiorand citation omitted).
In Bushmanthe Eighth Circuit considergdaintiff's claims that an
employee of a Medicare carrier committeclibnd slander when he issued a letter
to an insurance company, after theurance company’s request for an
investigation of plaintiff podiatrists, vith allegedly defameglaintiffs’ podiatry
practice. ld. At oral argument, plaintiffsonceded that defendant was acting
within the scope of his duties as a Medecaonsultant when he sent the letter at
issue. Plaintiffs arguethowever, that the wrongful natiof the letter’'s contents
was sufficient to strip defendant of immtyn The court rejected this argument,
finding it would unduly restrict thefficial immunity defenseld. at 656. In so
holding, the court noted:
[T]o separate the activity that constitutes the wrong from its surrounding
context—an otherwise proper exercise of authority—would effectively
emasculate the immunity defeng@nce the wrongful acts are excluded
from an exercise of awbrity, only innocuous activity remains to which

immunity would be available. hus, the defense would apply only to
conduct for which it is not needed.

Id. (quoting Wallen v. DomnY00 F.2d 124, 126 (4th Cir. 1983)).
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Like plaintiffs inBushmanWalkwell admits Noridian was acting within the
scope of its duties as the PDAC contraetben it issued coding determinations
for Walkwell's ankle foot orthotics, biguggests such determinations were
improperly tainted by Noridian’s peysal motivations. However, because
Noridian was acting within its authority, and was exercising the discretion granted
to it as the PDAC contractor when it issilthe coding determinations, Noridian’s
personal motivations are irrelevant faurposes of official immunityld., at 656,

n. 3;see also Ricci v. KeyaBcshares of Maine, Inc768 F.2d 456, 462 (1st Cir.
1985) (“[T]he malicious nature of tlewnduct is, for purposes of immunity
analysis, irrelevant. Theonduct need only be thénd of action which, if done for
legitimate purposes, falls within the scaehe official’s authority.”) (emphasis
in original); Barr v. Matteg 360 U.S. 564, 571-75 (1959) (the scope of official
immunity is such that it cannot be defs@dby allegations or proof of deliberate
malice on the part of the federal officed charged, as long as the conduct in
guestion falls within the “outer perimetef [the official’s] . . . line of duty.”);
Evans v. Wright582 F.2d 20, (5th Cir. 1978) (official immunity barred suit for
tortious interference by providers of BVto Medicare patients against integrity
specialists in Medicare program wherdestelants’ actions, ‘een if misguided,”

were within the scope of defendant’s investigative duties).
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In Little v. City of Seattle863 F.2d 681, 683 (9th Cir. 1998), the Ninth
Circuit noted that, in addition to involwy conduct within theuter perimeter of
official duties and the exercise of distio@, a court must also, “before granting
official immunity,” determine whether ¢h*official function would suffer under
the threat of prospective litigation,dnd whether the benefits to effective
government and the rule of law outweigh the costs imposed on the victims.”
(quoting Saul v. Larser847 F.2d 573, 575 (9th Cir. 1988)). The Court finds that
policy considerations support extending c#il immunity to the PDAC contractor
when issuing HCPCS coding determinatioBge, e.g., Group Healti39 F.Supp.
at 933 (“To subject fiscal intermediarigssuit in tort whenever they render an
incorrect opinion would disrupt the prodenctioning of the Medicare program as
it is currently structured.”Pani, 152 F.3d at 73-74 (“The public interest in having
Medicare fraud detecteahd prevented would be thwarted if these non-government
entities, who have no personal finandrerest in detecting or preventing
Medicare fraud, were to find themselfasing damages suits for their efforts in
doing so.”) Subjecting the PDAC contractorsuit in tort would inhibit the ability
of Noridian and other Medicare admimegive contractors to issue appropriate
HCPCS coding determinations, as welliast their function as independent

decisionmakersGroup Health 739 F.Supp. at 933.
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Noridian was acting within the scopeitsf authority as the PDAC contractor
when it issued its discretionary HCPC&ling determination with respect to
Walkwell's ankle foot orthotics. Accomgly, Noridian is entitled to official
immunity and Walkwell’s tortious terference with prospective economic
advantage and negligence alai must be dismissed.

2. Walkwell's tort claims do not siafy basic pleading requirements

Even if Plaintiff’s tort claims wereaot barred under the doctrine of official
immunity, Plaintiff has failed to adequatgilead either tortious interference with
prospective economic advantage or negligenThe elements of a cause of action
for interference with prospage economic advantage are:

(1) [T]he existence o valid economic expectand?2) knowledge of the

expectancy on the part of the interferer; (3) intentional interference inducing

termination of the expectancy; (ke interference was wrongful by some
measure beyond the fact of the interfexeitself, and (5) resulting damage

to the plaintiff whose expeacy has been disrupted.

Wesco Autobody Supplnc. v. Ernest243 P.3d 1069, 1081, 149 Idaho 881
(Idaho 2010).

Walkwell fails to allege, d¢ter than in conclusory fashion, that Noridian’s
alleged interference was egthintentional or that sin interference was wrongful
by some measure beyond the fact of therfietence itself. To establish wrongful
interference, a plaintiff must provide prabfat either: “(1) the defendant had an
improper objective or purpose to harm giaintiff, or (2) the defendant used

wrongful means to cause injury tcetprospective business relationshipdaho
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First Nat'l Bank v. Bliss Valley Foods, In824 P.2d 841, 861, 121 Idaho 266
(Idaho 1991). Although Walkwell claimdoridian’s actiorof amending code
L2340 from both the STEPO0O1 and STEPD@@&s “improper,” the Complaint
contains no facts, well-pleaded or othiesmy to support this conclusion or to
explain why Noridian’s coding deternation was improper other than because it
was contrary to Walkell's coding request’

Finally, in order to establish a causeastion for negligence, a plaintiff must
allege:

(1)A duty, recognized by law, requiringe defendant to conform to a

certain standard of conduct; (2) a&ach of duty; (3) causal connection

between the defendantenduct and the resulting injury; and (4) actual
loss or damage.

Turpen v. Granieri985 P.2d 669, 672, 138aho 244 (1999).

Walkwell's complaint does not provigey non-conclusory facts to suggest
Noridian’s coding determinations breaclteduty owed to Walkwell, and instead
only asserts Noridian’s actions were “easonable” and “improper.” (Dkt. 1-3, 11

43-46.) Such unsupported statementsalocross “the line between possibility

19 plaintiff submitted a number of extraraplaint materials witlits Opposition to
Defendant’s Motion for Judgmenon the Pleadings, includirseveral declarations and
exhibits. Although such d@oiments provide more contder Plaintiff's claim that
Noridian’s actions were impper and unreasonable, they were not included with the
Complaint, and do not meet theteria for judicial notice.However, even if the Court
were to consider such documents, it findst fuch materials do not change the outcome
of this decision.
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and plausibility of ‘entitlement to relié¢ and are consequently subject to
dismissal.Igbal, 556 U.S. at 678yoting Twombly550 U.S. at 557)).

Walkell's tortious interference withrospective economic advantage and
negligence claims must be dismidsecause Walkwell fails to provide non-
conclusory factual content to plablyi suggest it is entitled to relieMoss v. U.S.
Secret Sery 572 F.3d 962, 969 (9th Cir. 200%urther, Plaintiff's Opposition to
Defendant’s Motion for Judgment on tR&adings states only that Plaintiff
“sufficiently asserted allegations and cagable legal theories as to Counts . . . 2
and 3,” but does not provide any analysis or argument to support its claims for
tortious interference with prospective aomic advantage and negligence. (DKkt.
22, p. 2.) Walkwell accordingly fail® state a plausible tort claim.

ORDER

Based on the forgoing, the Court findmintiff has failed to allege facts
sufficient to state a claim for relief.

THEREFORE IT IS HEREBY ORDERED that Defendant’s Motion for a
Judgment on the Pleadings (Dkt. 1855RANTED and Plaintiff's Complaint is
DISMISSED WITHOUT PREJUDICE .

As Defendant’s counterclaim is still @sue, this case remains open and

counsel are directed to file a joint liigon plan on or before January 31, 2014.
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SO ORDERED.

DATED: January 13, 2014

Waa'~4

Edward J. Lodge
United States District Judge
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