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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

WESTERN MORTGAGE & REALTY

CO., a Washington corporation, Case No. 1:13-cv-00216-EJL-REB
Plaintiff, MEORANDUM DECISION
AND ORDER
V.

KEYBANK NATIONAL
ASSOCIATION, a national banking
association and KEYCORP CAPITAL,
INC., an Ohio corporation,

Defendants.

Defendants KeyBank National Assoatatj NBA and Keycorp Capital, Inc.
(collectively “KeyBank”) soldo Plaintiff Western Mortgag& Realty Co. (“Western”) a
security interest in Nature’s Best Prodlice.’s (“Nature’s Best”) potential recovery
from a commercial tort claim. However, Kegiik had released Na#&ls Best from its
obligations prior to selling theecurity interest to WesteriWestern sued KeyBank for
breach of warranty, breach of the implied/eonant of good faith ahfair dealing, and
fraud. Western has moved for partiahsuary judgment (1) holding KeyBank liable on
the breach of warranty claim, and (2) @etig that Western owns outright two
assignments in another party’s recovery fittbe same commercial tort claim. KeyBank

defended against these motions and moveduommary judgment othe grounds that (1)

1

Dockets.Justia.com


https://dockets.justia.com/docket/idaho/iddce/1:2013cv00216/31618/
https://docs.justia.com/cases/federal/district-courts/idaho/iddce/1:2013cv00216/31618/148/
https://dockets.justia.com/

Western waived the warrantiesattform the basis of its calct and fraud claims and (2)
that it cannot prove damages. Western aleged in limine to exclude the testimony of
KeyBank's damages expert. KeyBank souglt/k to file a seconmotion for summary
judgment regarding the stagubf limitations on the cordct claims and the Court
granted the motion.

Having fully reviewed th record, the Court finds that the facts and legal
arguments are adequately presented in théskared record. Accordgly, in the interest
of avoiding further delay, and because the@i€oonclusively finds that the decisional
process would not be significandyded by oral argument, thisatter shall be decided on
the record before this Cdwithout oral argument.

BACKGROUND

For many years, Steve and Roy Younghed several farmand various affiliated
businesses in southeast Idaho. Onihefaffiliates was Nature’s Best.

Around the year 2000, ¢hU.S. Bureau of Land Management sprayed the land it
managed with an herbal pesticide calledis@’ which was manufactured by DuPont.
Wind caused Oust and Oust laden soil ift hom the BLM land onto, among others, the
Youngs’ farms, killing or severely damagithe Youngs’ cropsln 2003, the Youngs
and their businesses, including Nature’s Bsiséd the United States, DuPont, and other
entities alleging they sustained $117 milliardamages (the “Oust Litigation”).

As a result of the Oust incident, thedfgs began experiencing financial troubles.

In an effort to keepheir farm and businesses aflaéie Youngs and their businesses
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borrowed money from three main banks. 2003, the Youngs borrowed approximately
$12.3 million fromNorth West Farm Credit ServicétNWFCS”). In 2004, the Youngs
borrowed approximatel$12 million from Metropolita Life Insurance Company
(“MetLife”). Finally, in 2004 and 200%he Youngs took oweveral loans from
KeyBank with a combied face value of approximateh23.5 million (“KeyBank loans”).
As security for the KeyBankans, the Youngs and Naturdgst pledged any potential
recovery from the Oudtitigation (also referred to asdtfOust Proceeds”). Dkt. 75-9.

Around this time, Steve and Roy Young divided their ownership of their various
businesses. Steve Young@koownership of the farmand farming businesses (the
“Young Group”). Roy Young took Nature’'s Best. As part of this process, Roy Young
began working with KeyBank to haveniniand Nature’s Best released from its
obligations under the KeyBank loans. April 19, 2006, KeyBank and Roy Young
finalized the release (the “2006 ReleasdDkt. 75-13. The 200Release included the
security interest Nature’s Best had giwesyBank in the Oust Proceeds. On June 19,
2006, KeyBank publicly filed a UCC lienrtaination, terminating the earlier UCC
financing statement covering its security ret in Nature’s Best’s claim to proceeds
from the Oust Litigation.

Western was formed in 1991 by Tim Tipipend Frank Tiegs to purchase various
forms of performing and non-performing loaccounts from creditors. In early 2006,
Western began working to gain control o@&eve Young’s farms via the non-performing

loans as well as acquiring the farming @®ns from the Young Group. Western
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ultimately purchased all of the non-perfangp loans held by NWCS, MetLife, and
KeyBank and related sefty interests.

In 2006, Western also began negotiatimgctly with Steve Yung to acquire the
Young Group’s assets. During those nedmties, Steve Young and his son sent Tiegs
and Tippett, officers of Western, severalagisithat referencethe split between Steve
and Roy Young. The first email informed ¥tern that “Roy [was] in the process of
making a deal with KeyBank to be relea$emn obligation personally and also to get
Natures [sic] Best Produce (Fresh Pack $inelg¢ased from crosllateralization [sic]
also.” Dkt. 61-1 at 57. The second two emaémnt in late April 2006, made reference to
Roy’s change in status. Dkt. 61-1, at 6Rd@Y has got his paper work done so he is no
longer liable to the banks on the farm debineolved in the owneship of the our [sic]
land.”); id. at 65 (under an agenda headéitked “Closing Land Deals” was written
“Roy Young out of everything”). Tippett dnTiegs do not dispatthey received the
emails. Tippett admits he knéRoy Young had sole ownershyb Nature’s Best in 2006.
Tippett Depo, Dkt. 142-1, p.®3:13-18). Western was not tngl to purchase the assets
of Roy Young, just the farmg assets/operations of Steveurig and the Young Group.

Western was also negotiating with KeyBank to purchase the KeyBank loans and
finalized the terms of the purchase on M#y 2007. It is unclear whether or not
KeyBank was aware of the side negotiatitorshe farming operations between Western
and Steve Young. The agreent between Western and Keyik was memorialized in a

“Loan Sale Agreement” (or “BA”) which closed on May 23, 2007. Dkt. 57-9. Among
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the assets that Western agréeg@urchase was KeyBank’s setyinterest in the Young
Group’s and Nature’s Best’s interest i t@ust Proceeds. KeyBank warranted it had
good title to the assigned assetsd that it had not previoushgsigned its interests in the
assets.ld. § 4.1.3. The LSA further statedati[t]he representations, warranties,
covenants, agreements, and indemnitieseptuties . . . shadlurvive [c]losing.” Id.

810.

The LSA also indicated that Western wasoahisticated buyer i respect to the
LSA and “has made such examinationieg/, and investigation of the facts and
circumstances necessary to evaluate tb&ghed Rights and Assumed Obligations as it
has deemed necessary or appropridte.8 4.2.4. Western was provided with a listing of
all the UCC financing statements relatedhe security interss being purchased.
According to Tippett, Westemtid not verify the status @y of the UCC financing
statements it was acquiring to ensure thegewalid in May 2007. Tippett Depo, Dkt.
62, p. 53 -54 (167:17-25; 1685-169: 1-13). Tippett is awand how to verify the status
of UCC financing statements and liemténations that are publicly filedd., p. 53-54,
(168:15-25; 169:1-13).

In exchange, Western agretedpay $5.75 million at oking and an amount equal
to fifty percent of the net Oust Litigatiggroceeds that Western might recover in the
future. On August 3, 2, the parties executed Amendment to the LSA which
replaced the future recovery provision redel to as the Deferred Balance owed to

KeyBank with a fixed payment of $Bmillion by Westen to KeyBank.
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Under the LSA, KeyBank was requireddeliver at closing those documents that
were necessary to transfer ownership of the askkt§1.2. The parties also agreed that
these documents would be “legal, validdainding agreements of [the parties]
enforceable against [the partiestarding to their repective terms.”ld. 88 4.1.2, 4.2.2.

As part of closingWestern and KeyBank signaddocument entitled “Assignment
of Security Agreement, Camtl Agreement, and Assignmeot Commercial Tort Claims
without Recourse and Without Warranty” (tf@ust Assignment”). Dkt. 57-10. As the
name suggested, the Oust Assignmentgriiep to transfer ownership of KeyBank’s
security interests ithe Oust Litigation. In contrasbh the LSA, howver, the Oust
Assignment stated that KeyBank madedhsignment to Western “without warranty and
without recourse.”ld. The Oust Assignment did not affect the warranties Western had
made in the LSA. The Oust Assignmergoatontained a standard merger claudeat
3.

In early August 2007, Western and St&aing negotiated a “global settlement.”
Most of the terms of the settlement were dietbin a Letter of Understanding (“LOU”).
According to the LOU, Stev¥oung transferred title to hfarms, farming equipment,
and, “by way of a Partial Assignment ofgRt, Title and Interest In and To “OUST”
Claim,” a fifty percent ownership interest8teve Young'’s and the Young Group’s Oust
claim. LOU, dkt. 61-2, at 482d Partial Assignmentkt. 75-16, at 2. Four months
earlier, Steve Young had executed anothetigdassignment that gave Western a fifty

percent ownership interestthe Oust Litigation.1st Partial Assignmentkt. 75-15, at
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2. In exchange, Westernragd to “fully release thassociated Limited Guaranties
granted to KeyBank, the Personal Gardy’s [sic] grantd to SELCO Service
Corporation, and the Personal Guaranfgis] granted to Key Equipment Finance
(“Personal Guarantees”) and personal asse®teven D. Young and Maria Young
(“Young”).” Dkt. 61-2. Western also agré to cease a foreclosure proceeding that
KeyBank had initiated, pay Steve Yousghcome taxes thaesulted from the
settlement, pay Steve Young one million dollarsg transfer back a twenty-five percent
interest in the Oudtitigation.

It is undisputed that in August 00@8, Western turned ovdocuments to the
Department of Justice for the Oust Litigatidon the documents pvided by Western,
there was a copy of the 2006 Release of iedBest and Roy Young. It was Tippett's
responsibility to compile the documents in response to the discovery request. Tippett
Depo, Dkt. 142-1, p.§99:16-25; 100:1 — 8).

On June 29, 2010, Western’s attoray a UCC search and determined KeyBank
had terminated its security interest in Naigest’s interest ithe Oust Proceeds in
2006. This information was communicatedTlippett and Tippett testified in his
deposition that he assumed the UCC filingswaerror. Tippett Depo, Dkt. 57-4, p. 7
(181:8-25; 182:1-8)There is no evidence Tippett perfoed any due diligence regarding
whether or not the lien termination was mog. On June 30, 2010jppett inquired of
Bean of KeyBank whether NatuseBest interest in the OuBtroceeds would continue to

be included and Bean indicated that wasumderstanding. Tippett did not disclose to
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Bean that he had a copy of the UCC lien ieation or ask Bean about the status of UCC
lien termination he was aware of. TgigpDepo, Dkt. 57-4, p.7 (181:19-24).

Tippett stated in his depositidhe first time he becanavare of the 2006 Release
of Nature’s Best was in meetings witloyRYoung in November-December of 2011 and
was provided a copy by Roy Young in Januair2012. Tippett Dgo, Dkt. 57-4, p. 4
(52:2-18).

In late 2011, the Youngs and NaturBsst settled the Oust Litigation with
DuPont. Western received appimately $24.8 million of tt Oust Proceeds. Western
also negotiated with the Youngs and Nature’s Best an agreement under which Western
took $5.5 million of a settlenmt in a legal malpracticgsuit between the Youngs’ and
Nature’s Best and their attorrgein the Oust Litigation. Aa result of the 2006 Release,
however, Western alleges that Nature’stBmproperly received approximately $4.5

million.

STANDARD OF REVIEW
Summary judgment is proper if the movahbws that there is no genuine dispute
as to any material fact andetimnovant is entitled to judgmeas a matter of law. Fed. R.
Crim. P. 56(a). “Where theawing party will have the busth of proof on an issue at
trial, the movant must affiratively demonstrate that no reasble trier of fact could find
other than for the moving party Soremekun v. Thrifty Payless, 809 F.3d 978, 984

(9th Cir. 2007). When the non-moving party tsethre burden of proof at trial, the moving
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party may carry its initial burden by “produfj] evidence negating an essential element
of the nonmoving party’s case, or, after suiadliscovery, . . . [by showing] that the
nonmoving party does not have enough evidei@n essential element of its claim or
defense to carry its ultimate lien of persuasion at trialNissan Fire & Marine Ins.

Co., Ltd. v. Fritz Cos., Inc210 F.3d 1099, 1106 (9th Cir. 2000). “Once the moving
party carries its initial burdethe adverse party may not regton the mere allegations or
denials of the adverse party’s pleading, bustfuovide affidavits or other sources of
evidence that set forth specific facts showtimat there is a genuine issue for trial.”
Deveraux v. Abbey63 F.3d 1070, 1076 (9th Cir.@D (en banc) (internal quotation
marks omitted). On summajydgment, all disputed faxand reasonable inferences
must be construed in favof the nonmoving partyAnderson v. Liberty Lobby77 U.S.
242, 255 (1986). When cross-motions for summary judgment are filed, the Court must
independently search the reddor factual disputeskFair Housing Council of Riverside
County, Inc. v. Riverside Twd49 F.3d 1132, 113®th Cir. 2001). The filing of cross-
motions for summary judgment—h&re both parties essentiadigsert that there are no
material factual disputes—does not vititie Court’s responiility to determine

whether disputes as to material fact are predeint.



DI SCUSSION
This case requires the Court’s consadem and interpreteon of numerous

transactions between multipbatities and individuals over mgyears and the impact of
interests in a tort claim and a legal malpractiaim. It is a lesson in the confusion that
can result from inartful drafting of agreenmeiby lawyers and non-lawyers, insufficient
due diligence, the failure of phisticated parties to adequigteeview documents prior to
execution, and trying to interpret contractangeafter the contracts were signed and other
events have unfolded. The @owill do its best to apply tthe law to the undisputed

facts presented.

1. Statute of Limitaons on Contract Claims

The Court will begin with KeyBank’Second Motion for Sumnma Judgment as
its resolution could impact whether othesuss need to be decided by the Court.
KeyBank moves for dismissal of all the comtralaims based on a statute of limitations
defense. KeyBank argues that any breachasfanties or misrepresentations in the LSA
are subject to a 5 year statute of limitatioom the date the LSA was executed. Western
argues the Amendment to the LSA reneweddfatute of limitation for all warranties
contained in the LSA. The Court finds thenttact claims are subject to a five year
statute of limitations and are time barred.

It is undisputed that the LSA closed Blay 23, 2007. Under Idaho law, a claim

for breach of contract must liked within five years. ldho Code § 5-216. A cause of
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action for breach of representatiarsl warranties accrues at closiBge Ace Sec. Corp.
v. DB Structured Products, Ind12 A.D. 3d 522 (N.Y. 2013). Western filed its
Complaint in state court on April 9, 28. Therefore, the Complaint was filafter the
applicable statute of limitations haanh by approximately 11 months.

Western argues the Amendment of thé\le&xecuted on August 3, 2010 renewed
and restarted the statute of limitations regaydll warranties and representations made
in the original LSA and therefore, the A@, 2013 filing of the Complaint is timely
filed. This argument distorts the facts of tbaése and the law. First, the Amendment to
the LSA speaks for itself. Dkt. 146-2, ExhiBit It is unambiguous. The purpose of the
amendment was to change Western's obliyetd pay KeyBank the Deferred Balance of
the purchase price (defined as 50% of thet®uwoceeds Western may receive the future
when the Oust Litigation wagsolved) to instead pay a fixed sum certain amount of
$1.75 million and eliminatthe Deferred Balance as discussed in the LSA. The
Amendment did not changeyaather terms of the LSA.

It is undisputed by the parties thiaeé sum certain amount was negotiated by
parties at arm length based on thestimations of the value tdfe Oust Litigation. Itis
also admitted by Western'’s Tippett irsldeposition that the only impact of the
amendment was to change the purchase pripeett Depo., Dkt57-4, p. 6 (177:20-24).

It is true that in the Recitals d&m of the two and half page amendment
document, it states: “[a] copy of the LoSale Agreement is annexed hereto and

incorporated herein for greatcertainty.” Dkt. 146-2The Court does not find that
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attaching a copy of the LSA to the amendtrrated an express obligation for KeyBank
to extend all warranties and representatiartbe original LSA to the amendment
therefore starting the five year contraetste of limitations again on the LSA. The
purpose of the amendment wastange the purchase prio®t to extend the warranties
and representations of the LSA. The LSA weferenced and attached as it was the LSA
(not the amendment) that set forth the Drefe Balance term which was being modified
by the parties in the amendment. Western’s argument the amendment was a broad
renewal of all warranties and represewtadi of the LSA is not supported by the
unambiguous language of the amendmentmeitestimony of the purpose of the
amendment by Western’s Vid&resident Tim Tippett.

Further, the Court finds Western’s legalalysis regarding the effect of any
acknowledgement is misplacélhe Court agrees under lualaw (or Wasimgton law as
Western cites), a debtor’'s acknowledgemera débt and promise to pay in writing and
signed by the party can extend the statute@xfations by creating a new promise to pay
a debt. Idaho Code 8§ 5-238 avldhas v. Kasiska276 P. 315 (Idaho 192%gtty v.
Wenger 36 P.3d 1123 (Wash. App001). This exception does not apply to the facts of
this case. KeyBank was not ackvledging a debt it owed ¥Western and agreeing to pay
it in the amendment. KeyBank’s annexatiom ancorporation of the LSA was for clarity
and in no way can the reference to the LSA in the reg&Bon of the amendment be
interpreted to mean KeyBank was expresgreeing to extending the statute of

limitations for all warranties and reggentations made in the LSA.
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Even using the law regding a debtor’s acknowtigement in writing and
agreement to pay by analogyttee amendment in this caslee facts are insufficient as a
matter of law to be a re-acknowledgementhaf warranties and representations under the
LSA. “A mere reference to the debt, with@urt express or implied promise to pay it, is
not sufficient to prevent ghrunning of the statute Mahasat 317. The Amendment to
the LSA merely referenced th&A; it did not expressly state all obligations in the LSA
were renewed.

“The only non-statutory bar to a statatdimitations defense is the doctrine of
equitable estoppel.J.R. Simplot Co. \Chemetics Int'l, InG.887 P.2d 1039, 1041-42
(Idaho 1994) (citation omitted). The Court agrees with KeyBank that Western cannot
invoke equitable estoppel to revive an umiynclaim under the facts of this case. The
elements for equitable estoppel are:

(1) a false representation or concealmerd afaterial fact with actual or
construction knowledge of the truth;
(2) that the party asserting the estoppel did not know or could not discover
the truth;
(3) that the false representation or cealenent was made with the intent
that it be relied upon; and
(4) that the person whom the representation was made, or from whom the
facts were concealed, relied amxted upon the representation or
concealment to his prejudice.
McCormack v. Everest Nat. Ins. CNo. 1:13-CV-00318-EJL, 26 WL 409312, at *15
(D. Idaho Jan. 29, 2015) (quoti@hemetics Int'l, Incat 1041-42). Here, the undisputed

facts establish that Western cannot estabhislsecond element as Western was aware
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that Nature’s Best had been released fkeyBank’s security interest well before the
statute of limitations to file the contracaoh expired. Tippett admitted in his deposition
he had been advised by S#€Young (via email or oralommunications) that Roy Young
owned Nature’s Best and thaeyBank had released Roy ¥og and Nature’s Best from
the KeyBank security interest 2006 or 2007, a copy tiie 2006 Releaswas turned
over by Western to the Departmef Justice investigatinigpe Oust Litigation in 2008,
counsel for Western was aware the terminaioiihe UCC lien in June of 2010 (before
signing the Amendment of the LSA) and Tatplearned again of the 2006 Release in
December of 2011 when ndgiing with Roy Young ovethe Oust Proceeds. These
undisputed disclosures defeat Western'swgteat claiming it did not know or could not
have discovered the misrepresentation and yirfiled its Complaint within five years of
the closing on the LSA.

The Court also rejects Western’s argumntéat there was any “reconveyance” of
50% of KeyBank’s security interest in t@aist Proceeds when the LSA was executed
and the amendment was to purchase theofreeyed” 50% interest of KeyBank to
Western. This interpretation is inconsisteiith the express terms of the LSA and the
amendment. The LSA is cletimat Western was purchasing02o of KeyBank's security
interest in the Oust Proceeds, but defertirgpayment for suchterest until the Oust
Proceeds were received at whigoint KeyBankwvould receive 50% of the Oust Proceeds
from Western. As discussed earlier, the admeent simply changed the purchase price

from a deferred balance owed to a lummguayment. The amendment did not change
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the percentage of the securityerest in the Oust ProageWestern had purchased under
the LSA such that it implied a renewal of wkrranties and representations in the LSA.
Tippett Depo, Dkt. 62, p.54 (170:10-18).

For all these reasons, the Court findsdbetract claims relating to breach of
warranties and misrepresentations must bmidised as a matter of law. Further, the
contract claim for breach of the implied covenaf good faith and fair dealing must also
be dismissed as it is a camttual obligation governed bydlsame five year statute of
limitations. Based on this ruling, the Coaeed not determine whether or not the
disclaimer of the warranties Oust Assignment survivesd Western's and KeyBank’s

cross motions for partial sumary judgment on this issue are denied as moot.

2. Fraud Claim

Western’s fraud claim is clearly intertwad with its breach of contract claim
regarding warranties and representations. Textent that the fraud claim is part of the
contract claim on the LSA, such claimdismissed. However, the Court acknowledges
that Western’s fraud claim can also be coased an independent cause of action from
the breach of warranties and misrepresentatomract claim. Therefore, the Court will
address the summary judgment motion on this claim.

The Court also finds a statute of limitans issue on part of this claim after
analyzing the statute of limitations argemn on the contract claim. Because the

affirmative defense of statute of limitati was raised in KeyBank’s Answer and the
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parties have presented adequate fadisammecord from the samary judgment briefing
on the fraud claim to allow th@ourt to address this issube Court makes the following
findings.

The statute of limitations for a fraud claintisee years as set forth in Idaho Code
8§ 5-218(4). However, a fraud claim based anisrepresentation in a contract does not
accrue from the date of closing on thatract. A fraud cause of action “cannot be
deemed to have accrued until the discovbythe aggrieved party, of the facts
constituting the fraud or mistakdd. “However, actual knowledge of the fraud will be
inferred if the allegedly aggrieved party cdllave discovered it by the exercise of due
diligence.”Nancy Lee Mines, Inc. v. Harrispf11 P.2d 828, 829 (Idaho 1973).
“Ordinarily, what constitutes esonable diligence to discovieaud so as to affect the
time when the statute of limitations begtogun is a question of fact for the jufull
Circle, Inc. v. Scheiling701 P.2d 710, 258 (Idaho Ct. Ad®85). In this case, the parties
have elected a bench trial, se @@ourt will be the fact finder.

Here, since the Complaint was filed A®, 2013, the alleged fraud of KeyBank
misrepresenting its sedtyrinterest in Nature’s Best ithe LSA had to have been first
discovered by the exercise of readdaaliligence by Western sometirater
April 9, 2010 for the claim to beithin the statute of limitations

Tippett testified in his depositiondghhe was aware in 2006 or 2007 from
communications with Steve Yiog that Roy Young owned MNae’s Best (Steve Young

owned the farm assets) anatteyBank had released R¥pung and Nature’'s Best as
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collateral for the security tarests in the Oust Litigatn. Additionally, Western had a
copy of the 2006 Releaseits files in 2008 when Westetarned over discovery to the
Department of Justice investigating tBast Litigation and such discovery included
records kept in the normal course of Westebusiness. Moreover, Tippett admits he
was the Western employee responsible forectithg the materials toe turned over in
2008.

While Tippett claims he was not “awaref the actual 2006 Release document
until December 2011 or Jamye?012 when ngotiating with Roy Young, his own
testimony and copies of emails establishedad “knowledge of” the release of Roy
Young and Nature’s Best from KeyBank'dlateralization as early as 2006 or 2007.
Tippett, as Vice President of Western, washarge of LSA negotiations as well as the
negotiations on the Amendment to the L&#h KeyBank and the negotiations with
Steve Young. Western was in the busir@fgsurchasing non-performing loans at a
discount from creditors and Tippett was awarba# to check the status of publicly filed
UCC documents regarding loans and secumigrests his company was buying. Western
employed attorneys to assistthe purchase of loans.piiett worked closely with
Western'’s counsel reviewing the LSA dowments prior to executing the same, he
received the list of UCC Financing Statmis being transferred to Western from
KeyBank and elected not to completgyaue diligence regarding the financing
statements to determine if any of such lirad been terminated even though he testified

he knew how to search forduinformation and had lear@®f Roy Young and Nature’s
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Best releases from Steve ifog prior to closing on thLSA. Tippett specifically

admitted to receiving emaifsom Steve Young thahould have a put sophisticated
business person on notice of @06 Release. Moreover, these emails were also sent to
another officer of Western, Frank Tieg#)o also declined to conduct obvious due
diligence regarding the setty interest in Nature’s Bestisterests in the Oust Litigation.

Western’s explanation of the effect of the emails does little to support its argument
that the emails didot provide notice of the 2006 Relea®#estern argues that the emails
were irrelevant in its eyes because ‘INats Best and Roy Young . . . were not
Borrowers under the KeyBank loandJkt. 74 at 7, 8. That statement appears to be
wrong. Nature’'s Best was a signatory te #005 Security Agreeamt. That document
describes a note entered into between Natest and KeyBank on April 26, 2005.

Dkt. 75-9 at 2. Furthermore, Roy YoungdaNature’s Best arefierenced in the 2006
Release as “Borrowers indebted[KeyBank] in the principal amount of” $15.8 million.
Dkt. 75-13 at 2.

Western also claims it dano need to check the statof the UCC financing
statements as KeyBank warranted they wlrgomd. This does not relieve Western of
good faith and fair dealing when it hadedst some knowledge that Nature’'s Best was
released from collateralization under the KeyBlrans in 2006. If mything, this excuse
appears to fly in the face of Western’s esg@ntation it had completed all necessary and

appropriate due diligence for a trantion worth millions of dollars.
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Based on the emails and the admissionBi@ds and Tippett in their depositions,
any fraudulent misrepresentatioould or should have been discovered in the exercise of
reasonable diligence at some tipr@r to the closing on the I&Sor at the very latest by
2008 when a quy of the 2006 Releaseas turned over by Western to the Department of
Justice. The emails and statements by Stexeng alone establish sufficient suspicion on
the status the security interest held byBank regarding Roy Younand Nature’s Best.
The steps to check tne the status of a UCC finamg statement were known and not
completed by Tippett. All the information alable to Western prior to April 9, 2010,
constituted sufficient circumattial evidence from whicWWestern knew oshould have
been able to knowhrough the exercise of reasable diligence there was a
misrepresentation or fraudurt warranty in the LSASee DBSI/TRI v. Bende€¥48 P.2d
151, 163 (Idaho 1997). Western should m®allowed to turn a blind eye and not
complete reasonable diligenbased on the facts it was aware of as early as 2006.
Therefore, any claim of fraud as to theA_.BS barred by the statute of limitations.

The statute of limitations analysis is slilyirdifferent as to the alleged fraudulent
misstatement by KeyBank’s Beanan email to Tppett on June 30,020 that Nature’s
Best's interest to the Oust proceedswd be included under the Amendment. Third
Amended Complaint, Dkt. 41,7P. This statement would bethin the three year statute
of limitations for fraud and the merits ofetlmotion for summary judgent on this issue

must be addressed by the Court.
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“The nine elements of a fraud claim are: (1) a statement or a representation of fact;
(2) its falsity; (3) its materiality; (4) thspeaker's knowledge of its falsity; (5) the
speaker's intent that there tediance; (6) the hearer'snigrance of the falsity of the
statement; (7) reliance by the hearer; (8) justifiable reliance; and (9) resultant injury.”
April Beguesse, Inc. v. RammeiR8 P.3d 480, 489 (Idat2®14). Furthermore, “the
mere failure to perform a promise or an agnent to do something in the future” cannot
be fraud unless “the speaker made the promigeut any intent to keep it,” or “the
promise was accompanied by statements istiag fact which sbw the promisor’s
ability to perform the promise anldose statements were false&illespie v. Mountain
Park Estates, LLC132 P.3d 428, 431 (Idaho 2006). $#n’s fraud claim is based upon
the warranties that KeyBank made in tt#A and a representation made by a KeyBank
employee prior to the Amendment to the LSAnigeexecuted. It is Western’s burden to
prove all nine elements byear and convincing evidencEhomas v. Medical Center
Physicians, P.A61 P.3d 557, 564 (Idal2002). For purposes of summary judgment,
the Court’s inquiry is whether a reasonable factfinder could conclude the plaintiff has
shown fraud by cleama convincing evidencénderson v. Liberty Lobby, In&77 U.S.
242, 255 (1986).

It is undisputed that KeyBank mistakemtgluded the security interest in Nature’s
Best's interest in the Ousitlgation in the security interestt said it was providing to
Western under the LSA. Bean knew or shdwdgte known that the eerity interest in

Nature’s Best had been ealsed by KeyBank since he wiae signatory on behalf of
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KeyBank for the 2006 Release, the LSA arel Amendment to the L& For purposes of
the motion for summarpidgment, the Court will assume the misstatement was material
to the transactions.

In this case, it is disputed whether Western was ignorant of the falsity of the
statement and relied on the statement. Eassuming Western’s ignorance, the Court
finds no reasonable fact finder could find bgasi and convincing evidence that Western
justifiably relied on the statement.

Fraudulent misrepresentation requitiest the recipient’s reliance on the
misrepresentation be justifieBtewart Title of Idaho, Inaz. Nampa Land Title Co715
P.2d 1000, 1002 (Idaho 1986As to the Amendment tihe LSA, Western did not
justifiably rely on the email statement Bgan since Western (through Tippett) was
aware the lien had been termiad as to Nature’s Best and failed to disclose this
information to Bean, so th&ean could corrected his misstatement. Instead, Western
proceeded over a month later with signing &Amendment to theSA knowing KeyBank
did not have a security intestein Nature’s Best'’s intesgin the Oust Litigation.

It is undisputed by Western, that dune 29, 2010, Western’s prior counsel
downloaded a copgf the UCC lien termination coveringature’'s Best's interests in the
Oust Litigation proceedsd provided it to Westerefore Western signed the
Amendment to the LSA in August of 20I0ppett knew from hiattorney that the
Nature’s Best UCC lien had been terminate@006. Therefore, there is no way for

Western to have reasonably or justifiablife@ on the email statent by Bean. Western
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knew KeyBank no longer had artenest in Nature’s Bestrste at least June 19, 2006
when the 2006 lien terminati had been publicly filedlippett’s testimony that he
thought the UCC lien termination was filed in error without cotidgany due diligence
regarding the lien termination eliminatmsy reliance on the email being justified.

Additionally, the Court finds Bean’'s emailatement “I believéhat it anticipates
all related entities and Nature’s Best woh#&lincluded” was his opinion and was not
included as an additional term of tAenendment to the LSA nor was the email
incorporated by reference ihe Amendment to the LSAt.is unclear if the email
comment by Bean is even related to themate amendment executed over a month later
by the parties or some other alternativephgies were discussing in June. The Court
finds the misrepresentation in the emaBean’s opinion and Watern’s reliance on the
opinion without including it in ta Amendment is not justifie&tewart Titleat 1002
citing Restatement (Second) of Torts 8§ 5¥2{son v. Hoff218 P.2d 345, 340 (Idaho
1950).

This has to be the cabecause the purpose of theA_#&as not to change the
security interests being acquired, but washange the Deferred Balance of the purchase
price due from a percentage of the Oust Peds to a sum certain. The Court finds as a
matter of law the fraud claim related t@ tAmendment to the L&Sfails as Plaintiff
cannot prove by clear androancing evidence that it justifiably relied on the email

statement by Bean.
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For these reasons, the Court finds any freladn must also be dismissed as a
matter of law on the basis of the contreleims being dismissed, the fraud claim being
outside the statute of limitations or Westsarfdilure to justifiably rely on the fraudulent

misrepresentations regarding Nature’s Best.

3. Damages and Motion to Strike

Having determined the contractual claiane barred by the statute of limitations
and the fraud claims either barred by the stadfitimitations or Plaintiff has failed to
establish facts that a reasonable fact findetccase to support a finding of justifiable
reliance by clear and convinciegidence, the Court needtmale on Western’s motion
for summary judgment regardinghether it held an ownerghinterest or a security
interest. Moreover, the Court need not rulerughe motion in limine to strike KeyBank’s

damages expert. These motiond e denied as being moot.

ORDER
1. Plaintiff's Motion for PartialSummary Judgment (Dkt. 57)3ENIED AS
MOOT.
2. Defendants’ Motion for SummaJudgment (Dkt. 76) IGRANTED IN PART
AND DENIED ASMOOT IN PART consistent with this Memorandum

Decision and Order.
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Plaintiff’'s Motion for Partial Summaryudgment: Ownership Interest (Dkt. 75) is
DENIED ASMOOT.

Plaintiff’s Motion in Limine (Dkt. 79) iSDENIED ASMOOT.

Defendants’ Second Motion for Summdudgment on Statute of Limitations
(Dkt. 140) isGRANTED.

Defendants shall submit to the Court agmsed judgment consistent with this

Memorandum Decision and Order within td®) days of the date of this Order.

DATED: September 22, 2015

"k

War J. Lodge ©
Unlted States District Judge

24



