Shore v United States of America

WILLIAM R. SHORE,

VS.

Plaintiff,

UNITED STATE OF AMERICA,
(Internal Revenue Service)

Defendant.

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

Case No. 1:13-CV-220-EJL-REB

MEMORANDUM DEICISION AND
ORDER

Plaintiff filed this action after paying éhamount allegedly duender a trust fund

recovery penalty for unpajayroll withholding taxes for Bear River Equipment, Inc.

(“BRE"), assessed against him pursuant to 26.0. 8§ 6672. Plaintiff seeks a refund of

employee payroll taxes and penalties he wagsired to submit for seen tax periods in

2006 and 2007. This matter is before @ourt on the Motiofor Summary Judgment

filed by Defendant Unité States of America.(Dkt. 20.)

The parties have submittecethbriefing on the motion and the matter is now ripe

for the Court’s review. Having fully reviewete record herein, the Court finds that the

facts and legal arguments are adequately ptegaem the briefs andecord. Accordingly,

in the interest of avoiding further delay, ametause the Court conclusively finds that the
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decisional process would not bignificantly aided by oral argument, the motions shall
be decided on the record before this Cautthout oral argumentFor the following
reasons, the Court will grant Defem#fa motion for summary judgment.

l. Facts

Plaintiff William Shore (“Shore”) owned real property (the “property”) he leased
to Countryside Repair & Equipment (“Couydrde”), a farm equipment seller, until late
2004, when Countryside closed. At the ti@auntryside ended its lease with Shore, a
representative for McCormick Tractors, a lofdractors sold by Countryside, proposed
that Shore start his own business on tloperty and become a McCormick dealer.

Shore was initially uninterested in starting aibess because he was retired and lived far
away from the property. The McCormidkaler then suggested the manager of
Countryside, Tom Lewis (“Lewis”), had 3&ars of experience buying and selling
tractors, and could run the business for Shore.

Shore met with Lewis andtimately decided to forrBRE. Shore and Lewis
verbally agreed that Lewis would run the ing@ss and would have the option to purchase
the business at any time byeging Shore’s initiab150,000 investment in the company
with interest. Although theglid not sign any agreememtsformally memorialize any
terms, both Shore and Lewis believed tbawis would eventud) purchase BRE.

Pursuant to their verbal agreement, $hured Lewis to manage every aspect of
the business, including day to day operaidinancial management, purchasing of

product lines, paying all of BRE’s billsnd other duties required to run an equipment
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sales business.Lewis was responsible for supeiwig, hiring and firing employees, as
well as for submitting all tax fons for BRE and paying its peoll taxes. Shore viewed
his role in BRE as an investor, and essdytieeated the company as if it belonged to
Lewis. Lewis and his wife, Maureen Lewaso treated BRE as their own company, and
held themselves out to others, such as anwadant they hired twork for BRE, as the
owners of the company. However, Lewis mesneercised the optioio purchase BRE.
While Shore played a vetiynited role in the operain of BRE, he signed the
Articles of Incorporation aPresident of BRE, owneall of the shares in BREsigned
various contracts on behalf of BRE as its presidani) personally guaranteed an
operating line of credit eventualgptained by BRE from Ireland BafikShore had
telephone calls with Lewis once or teia month to discuss operations at BRIEd

made quarterly visits to BRE to checkémtory and generally assess the busifiess.

'BRE did not have any by-laws or minutes from meetings documenting who the elected
officers of the corporation were or whaspective authority Shore or Lewis had.

2 \When BRE was formed in 2005, Shore &iglthen wife, Roberta Shore each owned
50% of the company. After Shore and Roaelivorced in 2006, Shore owned all of the
shares in BRE. (Dkt. 20-1, 1 2.)

® Such agreements included an InventaegBity Agreement wittgricredit Acceptance
LLC, an Inventory Finanaig Agreement with GE Commercial Distribution Finance
Corporation, a Dealership Agreement andu8igy Agreement wittMacDon Industries
Ltd., and a Retail Distributor AgreememtcaSecurity with McCormick International
U.S.A. Inc. (Dkt. 20-1, 11 11-14.) Shqgoersonally guaranteed ERs obligations to
each of the aforementioned entitietd.

“(Id., 115.)
> (Dkt. 22-2, “ShoreéDeposition,” pp. 53-56.)
¢(Id., pp. 65-66.)
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Shore also reviewed balance sheets andarstatements Lewis sent him for BRE.
Prior to incurring the payroll tax liability at issue in this suit, Shore noticed and directed
Lewis to satisfy unpaid geoll obligations from 2005. Shore ensured Lewis paid the
payroll obligations from 2005 ke January 2006 deadlifeFinally, Shore had
authority to sign checks on the Ireland Bankoaett, though he did not write any checks
on the account, and was listedtbe Ireland Bank check signatucard as “owner” of
BRE.

In August 2007, Shore received noticenfran Internal Reveue Service Agent
that there were some serious issues BRE's employment taxes for 2006 and 2007.
This notice was the first time Shore becamare that BRE’'s 2006 and 2007 payroll
taxes had not been paid. Shore subsedtyulerarned that Leve had been embezzling
from BRE, failing to pay creditors or pay BREaxes, and stealing BRE's assets. Upon

discovering Lewis’ fraud, Shore fired Lewis and tanler management of BRE.Shore

7(Id., pp. 42, 61, 68-70.) Shore later learnechsiinancial statements were falséd.)
®(ld., pp. 63-65, 76, 77-79.)

%(1d.)

%1n his summary judgment papers, Shorenatathat he did not fire Lewis and that
Lewis instead quit, and suggeshat whether he had thathority to hire and fire
employees is thus a genuine issue of paetluding summary judgment. (Dkt. 22, pp.
11, 19.) However, Shore alleged in his conmilthat he removed Lewis (Dkt. 1, §53),
and also confirmed that he fired Lewis i kdieposition. (Shore Deposition, pp. 90, 133-
134.) Statements in a party’s pleadiags conclusively binding on that partfmerican
Title Ins. Co. v. Lacelaw Corp861 F.2d 224, 226 (9th Ci1988). Moreover, a party
cannot create a genuine issue of materialdgatontradicting theiown prior testimony.
Kennedy v. Allied Mut. Ins. C®52 F.2d 262, 26@th Cir. 1991).

MEMORANDUM DECISION AND ORDER- Page 4

140RDERS:SHORE_SJ



ultimately decided to close BR&ecause he believed he abulot pay all of the liabilities
and contribute sufficient workingapital to keep # company goind: Before closing

the company, however, Shore allowedrenthan $120,000 from BRE’s checking

accounts to be paid to unseed creditors other than tlnited States. Although Shore
believed he should not be hdiable for BRE’s unpaid payroll taxes because he was not a
responsible party ardid not willfully ignore tax obligtions, Shore ultimately paid
$101,583.09 in trust fund recovery penalt@she United States, and later filed the

instant suit to obfa a refund.

Il. Discussion

A. Standard of Review

Summary judgment is appropriate where dypean show that, as to any claim or
defense, “there is no genuine dispute asitoraaterial fact and thmovant is entitled to
judgment as a matter of law.” Fed.R.CivaB(a). One of the principal purposes of the
summary judgment rule “is to isolate andmbse of factually unsupported claims or
defenses.”Celotex Corp. v. Catretd 77 U.S. 317, 323—-24 (1984l}.is not “a disfavored
procedural shortcut,” but is instead the fymipal tool[ ] by which factually insufficient
claims or defenses [can] be isolated arel/pnted from going to trial with the attendant
unwarranted consumpt of public and pvate resources.'ld. at 327.

“[T]he mere existence dfomealleged factual dispute between the parties will not

defeat an otherwise properly supportediorofor summary judgment; the requirement is

1 (Shore Deposition, pp. 17, 154.)
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that there be ngenuineissue ofmaterialfact.” Anderson v. Liberty Lobby, In&t77 U.S.
242, 247-48 (1986) (emphasis in original). tétal facts are those “that might affect the
outcome of the suit.'1d. at 248. “Disputes over irrelevant or unnecessary facts will not
preclude a grant of summary judgment.W. Elec. Serv., Inc. Pac. Elec. Contractors
Ass’n 809 F.2d 626,30 (9th Cir.1987).

The moving party is entitled to summanggment if that party shows that each
material fact cannot be disputed. To shoat the material facts are not in dispute, a
party may cite to particular parts of materialshe record, or shothat the adverse party
is unable to produce admissible evidencsupport the fact. Fed.R.Civ.P. 56(c)(1)(A) &
(B). If the moving party meets its initialggonsibility, then the bden shifts to the
opposing party to establish treagenuine dispute as to amyaterial fact actually does
exist. Matsushita Elec. Indu€o. v. Zenith Radio Corp475 U.S. 574, 586 (1986).
When making the summary judgment deterriorg the court must view the evidence,
and all justifiable inferencegsom the evidence, ithe light most favorable to the non-

moving party. T.W. Elec. Serv., Inc809 F.2d at 630-31.

B. Liability under 26 U.S.C. § 6672

The Internal Revenue Code requires aeyipts to withholdederal income and
social security taxes from the wages of their employ8es26 U.S.C. 88 3102(a),
3402(a). The employer holds the withheld t&%a trust” for the United States and must
pay them over to the government on a qeriyrtbasis. 26 U.S.C. § 7501(a). The

withheld amounts are known as trust fund taxeavis v. United State961 F.2d 867,
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869 (9th Cir. 1992). If an employer withhslthe taxes from its goioyees but fails to
remit them, the government must neverthetesslit the employees for having paid the
taxes, and seek the unp#ishds from the employend. Under 26 U.S.C. § 6672(a), the
IRS may assess a 100% penalty on respanpiaisons who willfully fail to collect,
account for, and pay over ttexes to the United Stat&s United States v. Jong33 F.3d
1137, 1138 (9tiCir. 1994).

In order for the United States tosass the 100% penalipder § 6672, two
requirements must be met: (1) the party assassest be a “responsible person,” i.e., one
required to “collect, truthfully account fand pay over the tax,” and (2) the party
assessed must have “willfulhgfused to pay the tax* 1d. at 1139 The individual
against whom an assessment is made “bears the burden of proving by a preponderance of
the evidence that one or bqtf the elements of respoibdity and willfulness] is not
present.” Id. (quotingHochstein v. United State800 F.2d 543, 54(2d Cir. 1990)).

Shore argues that neither the responsibility nor the willfulness elements of the § 6672 test

are present in this case.

12§ 6672(a) provides, in part, that:

Any person required to collect, truthifuaccount for, and pay over any tax
iImposed by this title who willfully fails teollect such tax, or truthfully account
for and pay over such tax, or willfullitempts in any manner to evade or defeat
any such tax or the payntehereof, shall, in addition to other penalties provided
by law, be liable to a penalty equal te ttotal amount of the tax evaded, or not
collected, or not accounted for and paid over.

® Although labeled a “penalty,” 8 6672 istrgenerally a punitive pwision as it “brings
to the government only the same amounwlaich it was entitled by way of the tax.”
Turnbull v. United State®29 F.2d 173, 178, n. 6 (5@ir. 1991) (internal citation and
guotation omitted).
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1. Responsible Person Prong

It is undisputed that Shore delegateltl duthority for handling BRE's finances
and management to Lewis, and that for smlas Lewis remaineat the company Shore
did not take an active role fmancial matters. Shore maintains that he was therefore not
a “responsible person” during Lewis’ tenurena@nager of BRE and thus cannot be liable
under 8 6672 for the employment taxes thaht unpaid during that period.

For purposes of 8 6672, resgdrility “is a matter of stats, duty, and authority][.]”
Davis 961 F.2d at 873 (citations omitted). “Authority turns on the scope and nature of
an individual’'s power to determine how themoration conducts itsriancial affairs; the
duty to ensure that withheld employment &aee paid overflows from the authority that
enables one to do soPurcell v. United Stated F.3d 932, 937 (9t@ir. 1993) (citations
omitted). That an “individua$ day-to-day function in a gimeenterprise is unconnected
to financial decision making or tax mattéegsrrelevant where the individual has the
authority to pay or to order ¢étpayment of delinquent taxedd. (citations omitted).
Similarly, delegation of authity to pay taxes will not relieva person of responsibility.

Id. at 936-937 (courts have unifoly and repeatedly rejectélde theory that delegation
of authority to pay taxes will relieve amdividual from responsible person status).

In order to determine whether someonethasauthority to pay taxes, and is thus
“responsible” under 8§ 6672, cdshave looked to a number of non-exclusive factors
common in the 8 6672 case law, such as whelieetaxpayer served as an officer of the
corporation or a member of its board of diaes, owned a substantial amount of stock in

the company, participated day-to-day management of the company, determined which
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creditors to pay and when pay them, had the ability tare and fire employees, or
possessed check writing authoritgee, e.g., Conway v. United Statg$/ F.3d 228, 233
(5th Cir. 2011)Johnson v. United States34 F.3d 352, 36th Cir. 2013)United

States v. Jone83 F.3d 1137, 1140 (9th Cir. 19940t every factor must be present,
instead, the Court must consrdhe totality of the circumstances to determine whether
Shore had the “effective power” pay the taxes owed by BRErwin v. United States
591 F.3d 313, 321 (4th Cir. 2010). Sigo#ntly, as more than one person may meet
these criteria, “[t{jhere may be—indeed—#nesually are—multiple responsible persons
in any company.”Barnett v. Internal Revenue Servi®88 F.2d 1449, 1455 (5th Cir.
1995). The statute “expresslypies to ‘any’ responsible persons, not just to the person
mostresponsible for the payment of taxesld.Y (emphasis in original) (citation

omitted). As such, “[t]hat anloér person in the company Haeen delegated the jobs of
withholding and generally payingeditors is beside the pointld. The “crucial

inquiry” is whether a party, such as Shdi® virtue of his position in (or vis-a-vis) the
company,” could have had “substantial” inmib such financial decisions, had he
wished to exert his authorityd.

In this case, the undisputed evidence establishes that Shore was a responsible
person under 8 6672. First, Shore was BRigesident. Although a party “cannot be
presumed to be a responsible person merety fitular authority, status as an officer or
director is nevertheless matdrto this determination.'Johnson;/34 F.3d at 361 (4th
Cir. 2013) (internal citationsnal quotations omitted). Shoreggests he was “[p]resident

in name only.” (Dkt. 22, p. 9.) Shoresalnotes BRE did not have corporate by-laws
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delineating his specific corporate authorityddhat he did not exercise any of the
traditional duties of a corporate presidend.)( However, it is undisputed that Shore
signed contracts on BRE's behalf as its jlest, including inventory agreements BRE
needed in order to obtaingliarm equipment it sold, arldat Shore also personally
guaranteed such contracts. Shore also digneBRE’s behalf and as its president when
BRE opened a line of credit at Ireland Baakd personally guanteed the Ireland Bank
line of credit. Further, Shore was BRE's sslt@reholder. He thus “had the effective
power to change” the company’s employees “and thereby direct the business of the
corporation.” Johnson 734 F.3d at 361. Shore also pessel, but did not utilize, check
writing authority on BRE’s acamt with Ireland Bank.

Shore did not manage the day-to-day opi@na of the company or, at least while
Lewis served as manager of BRE, deteemwhich creditors to pay and when to pay
them. However, Shore had monthly telephoalks with Lewis to discuss the business,
made unannounced visits to BRE to asgegmntory, and reviewed BRE's financial
statements. It is unmistakable from Sheméposition testimony that he believed, by
virtue of his position in BRE, that he hadight to know the finacial condition of the
company.

In his deposition, Shore also significantgtified that wheme learned Lewis had
not satisfied payroll liabilitiegh 2005, he called Lewis amhsured such liabilities were
paid. (Shore Deposition, pp. 63-65, 76, 77-73hore thus had the @wority to order the
payment of delinquent taxeSee Denbo v. United Stat@88 F.2d 1029, 1033 (10th Cir.

1993) (although “it was Alld...who controlled the day-ibay operations of the
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corporation and made decisions concernimgpiiyment of creditors and disbursement of
funds,” Denbo remained responsible wher&ae “significant, as opposed to absolute,
control of the corporations finances.KNcDermitt v. United State®954 F.2d 1245, 1251
(6th Cir.1992) (“[a]lthough not an officer tifie corporation,” plaintiff was responsible
because “[h]e had the power and the authdoitirect the paymerand non-payment of
the corporation’s liabilities.”).

As mentioned, although Shore delegdtedncial management of BRE to Lewis,
as well as the authority to emine which creditors to gand when to pay them, the
cases are clear that delegation of such ailyhdoes not relieve party of responsibility
under 8 6672.Johnson734 F.3d at 362. A taxpayer maydé&esponsible person” if he
“had the authority required to exercise sigmint control over the corporation’s financial
affairs, regardless of whether he exercised such control in Ragtcell, 1 F.3d at 937
(concluding that a president and sole shalddr, who was also the authorized signatory
on the corporation’s checking account, waeeaponsible person” even though he had
fully delegated all financial duties to ahet employee). Thuslespite delegating his
authority to Lewis and permitting him tamr BRE’s daily affairs, Shore remained a
“responsible person” because he had effecorgrol of the corporation and the effective
power to direct the corporation’s busésechoices, including the withholding and
payment of trust fund taxes.

Shore was also ultimately responsible for hiring and firing LeWhen asked, in

his deposition, “Is it fair to say you hired Mr. Lewis,” Shore responded “Oh, yes, | did. |
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hired Mr. Lewis.” (Shore Deposition, p. 455hore also confirmed he fired Lewis more
than once during his deposition:
Q: You hired and eventualfyred Mr. Lewis; correct?
A: Yes.
(Id., p. 90).
Q: You eventually decided fire the Lewises; right?
A: Yes.
(Id., p. 133).
Q: What explanation did you gitke Lewises when you fired them?
A: I'm not sure | gave them—I don’t remembehat | said to themIt wasn't real
pleasant, but it was firm, you know.
Q: Did you do it in person?
A: Yes. Yeah.
Q: How come you had the authigrto fire the Lewises?
A: Well, I don’t know. Somebody had tlo it, | guess. | mean it wasn’'t my
company specifically, but | was paying alethills. | mean | was the one that was
on the hook.
(Id., p. 134.)
Although Lewis was responsible for hiriagd firing employees &RE, Shore, in
his capacity as president, obviously possessedigh authority overorporate affairs to
independently investigate Lesvand ultimately force himna Maureen Lewis out of the

company. Within two months of leang of BRE’s tax deficiencies, Shore took
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complete control of BRE's financial operatiomehich also establishes his authority to do
so. Shore also continued to run BRE, kegt certain BRE employees working, for a
short time after he fired the Lewises:

Q: I'd like to talk nowabout after you fired the Lewises, which | think we've

fixed now to about October 1 or 2, 2007.

A: Yes, uh-huh.

Q: Did you keep other grtoyees on after that point?

A: Yes. We were attempting to—repaertain equipment. We had certain

mechanics that were working. We halader mechanic that was working. We

did some payroll after that time.

(Id., p. 153-54.)

The undisputed facts thus conclusivestablish that Shore possessed the status,
duty, and authority necessary to be a respmperson under § 6672, as evidenced by
his title, stock ownership, check writingtharity, because Shore ensured the 2005
payroll taxes were paid upon learning ttey not been remitted, by Shore’s ability to
force the Lewises out of the business, qethaps most importantly, because Shore
ultimately took complete control over BFonce he learned of the tax liability.
Therefore, the Court finds Shore wasaponsible person as a matter of.|gBee
Barnett 988 F.2d at 1454 (noting “countlessurts have found responsibility [for
purposes of § 6672] as a matter of lawthuse “certain factsilvalmost invariably
prove dispositive of a findg of responsibility.”)Erwin, 591 F.3d at 321(affirming

finding plaintiff was responsible personasatter of law where plaintiff owned one-
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third interest in company and served asarate officer and director, selected business
sites, hired and fired employees, and, withionths of learningf the company’s tax
deficiencies, took complete controltble company’s financial operationsgfferson v.
United States546 F.3d 477, 481 (7th Cir. 200®p@rd president was a responsible
person as a matter of law becatlr® secured loans and direcpedt payment of taxes for
the corporation, reviewed financiap@ts, and had chedigning authority)Kinnie v.
United States994 F.2d 279, 284 (6th Cir. 2993p(porate vice president and fifty-
percent shareholder was a responsible pasamatter of law because he had check-
signing authority, hired an accountant to revié@ books, and everailly took control of
the business).

2. Willfulness Prong

Having found Shore a “respahke person,” the Court must turn to the other
necessary element of 8 66lfability, whether Shore “willfully” failed to collect, account
for, or remit payroll taxes to the United Stat&s6672(a). A long line of decisions in the
Ninth Circuit have defined Wfulness “as a voluntary, conscious and intentional act to
prefer other creditors over the United Statd3avis, 961 F.2d at 871 (tations omitted).
In order to satisfy the willflness prong, “[n]o bad motiveead be provedand conduct
motivated by reasonable causach as meeting the payroll, may be ‘wilfulBuffalow
v. United Statesl09 F.3d 570, 573 {9 Cir. 1997) (citingPhillips v. United States IRS
73 F.3d 939, 94th Cir.1996)Jones v. United State80 F.3d 584, 587-88 (9th

Cir.1995);Klotz v. United State$02 F.2d 920, 923 (9th Cir.1979eel v. United States
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529 F.2d 903, 905 (9th Cir.1976)). Althoughdoubtedly “harsh,” this standard is the
law. Id. As the Ninth Circuit has explained:
If a responsible person knows that witlthng taxes are delinquent, and uses
corporate funds to pay other expenses, @éveneet the payroll out of personal
funds he lends the corporation, our prexred require that the failure to pay
withholding taxes be deemadlillful.” This may seem opressive to the employer
and employees, and amount to ‘unwittyiglillful, which seems an oxymoron,
but the proposition isstablished law.
Phillips, 73 F.3d at 942 (citations omitted).
Shore suggests his conduct was not wiltfetause he did not know about BRE’s
tax liability at the time BRE failed to remit y®ll taxes in 2006 and007. (Dkt. 22, p.
16.) However, a taxpayer may act “willfullyér purposes of § 6672 even though he
does not learn about unpaid taxes until aftercorporation hasitad to pay them.
Johnson734 F.3d at 364. When “a responsipérson learns that withholding taxes
have gone unpaid in past gteas for which he was responsible, he has a duty to use all
current and future unenmbered funds avaliée to the corporation to pay those back
taxes.” Erwin, 591 F.3d at 326. If the taxpayer eetl knowingly permits payments of
corporate funds to be madedther creditors, a finding afillfulness is appropriate.ld.
(“Even assuming ... that [the taxpayer] did act willfully prior to learning of the full
extent of the tax deficiencies ..., his condafter that point unquestionably evidences
willfulness as a matter of law.”) (emphasis in original).

Here it is undisputed that Shore learned of BRE’s unpaid tax liability in August

2007. It is also undisputed that BRE paidre than $120,000 to unsecured creditors
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after Shore learned of BRE'’s tax liability. Shores’ failure to remedy the payroll tax
deficiencies upon learning of their existe in August 2007, while subsequently
allowing corporate payments to be matgewhere, including to unsecured creditors,
constitutes “willful” conduct under § 667X5ee Phillips73 F.3d at 942-43 (where a
responsible person is aware that trust ftenes are unpaid but permits the business to
continue its operation andypather creditors, the willfumess prong is satisfied.).

3. The Slodov Exception

Shore also contends his actions fall with narrow exceptioto § 6672 liability
carved out by the Supreme CourSlodov v. United State436 U.S. 238 (1978). In
Slodov the Supreme Court held new managememat@jrporation is not personally liable
for a 8 6672 penalty upon using after-acquim@eenue to satisfy crédrs other than the
United States, provided thewmenanagement assumes control when a delinquency for
trust fund taxes already exists and théhhatld taxes have already been dissipated by
prior managementDavis, 961 F.2d at 871-72 (citinglodov 436 U.S. at 259-60.) The
Supreme Court i®lodovbased this holding in part:

[O]n the rationale that to leba taxpayer personally liable to the extent of after-

acquired funds for taxes owed during adim which he was not a responsible

person would be to discage new investors from atgpting to salvage a failing

business, which, if the salvage effarére successful, would enable the
government to collect moia delinquent taxes thahthe business failed.

“ In its Statement of Material Facts in Soppof Summary Judgment, the United States
claimed, “[O]n or after August 14, 200BRE paid more thaf120,000 out of its
checking accounts to uesured creditors otherdah the United States.” (Dkt. 20-1, | 28)
(citing evidence in support). Shore did mddress this statemnt in his summary
judgment papers. A court may considéaet undisputed for purposes of summary
judgment if a party fails to address anothetyia assertion of fact as required by Rule
56(c). Fed. Rule Civ. Proc. 56(e).
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Kinnie, 994 F.2d at 285 (citin§lodov 436 U.S. at 252-253).

Shore suggests he falls within tBdovexception because he did not have
responsibility for management of BRE at thme the tax delinquency was incurred and
because BRE’s debts exceedsdavailable assets when Shoook over management of
the company. Shore thus contehdsconduct was not willful under tig&odov
exception, even though heraitedly used after- acquiredaney to pay debt wages and
expenses to keep BRE runninghexr than paying #nback taxes owed to the IRS. (Dkt.
22, pp. 17-18.) The problem with Shore’s theis that the Court has determined Shore
wasa responsible person at the time the 280& 2007 tax liability accrued. Unlike in
Slodoy Shore was not a new purchaser of BB&,was instead a responsible person
when BRE’s tax liability fo2006 and 2007 went unpaids such, holding Shore
personally liable for an amount based on after-acquired funds would not discourage new
investors from attempting towaBRE’s failing businessKinnie, 994 F.2d at 285.
Shore already was an investor in BRE axldiscussed above, had the authority to
handle BRE's finances, though he delegatétlabthority to Lewis, at the time the tax
liability was incurred. As suglfa degree of personal fault cha attributed to [Shore] in
that he failed to fulfill his responsibilitieturing the time that the tax delinquency
accrued.”Id.

In Purcell, 1 F.3d at 938, the Ninth Circuakpressly declined to extend tB®dov
exception to a case where,lese, a company presidenietmated authority to run a
corporation to a manager but resumed comirthe corporation upon learning of the

manager’'s embezzlemenn so holding, th&urcell Court emphasized th&odovdoes
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not apply in cases where existing, but inastmanagement takes control of a business
after learning of unpaid tax liabilityld.

Similarly, in Davis 961 F.2d at 873-74, a company president argueSiduov
exception should apply because he was unathareompany’s taxes had not been paid
until after they were due, and that oncddened that the company was not paying
employees’ withholding taxes, he assumewase active role in supervising corporate
disbursementsld. at 873. The Ninth Circuit held trsiers in responsibility internal to
the corporation cannot be ede@ with the accession of wananagement that occurred
in Slodov™® Id. at 873-74. Where, as here, adividual is a responsible person both
before and after tax liability accrues, thesa duty to use unenmbered funds acquired

after the withholding obligtion becomes payable to satisfy that obligatfot{F]ailure

1> TheDavis Court further explained Davis’ interpretation@ibdowvould “encourage
corporate roulette,” as:

Responsible officers, updearning that taxes had goanepaid during their watch,
could simply rotate their respective pessibilities and duties. Once the officers
assumed their new duties, they wobklrelieved from section 6672 personal
liability for the use of forthcoming revenuesgay debts other thahe back taxes.
The corporation could thugelay compensating the federal treasury for the use of
its money indefinitely, thereby freeing up corporate income for more self-
interested expenses.

Id. at 874.

16 Although a taxpayer does not act willfully paying funds to aecured creditor over
the government because stichds are encumbered and thwmeavailable to satisfy tax
liability, Nakano v. United Stateg42 F.3d 1208, 1211-12 (9th Cir. 2014), Shore does
not dispute that BRE paid motlegan $120,000 tansecured creditors shortly after he
learned about BRE's tax liability. Théakanoexception accordingly does not apply,
regardless of BRE’s respobdity to secured creditor§ee also Honey v. United States
963 F.2d 1083, 1090 (8th Cir. 1992) (persgainst whom 8 6672 lility is assessed
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to do so when there is knowledge of the liability constitutes willfulnelss.at 876
(quotingMazo v. United State§91 F.2d 1151, 1157 (5@ir. 1979)). Once he became
aware of BRE’s tax liability in August 2003hore had a duty to ensure that the taxes
were paid before any paymentsrevenade to other creditordlazq 591 F.2d al157

(5th Cir. 1979). The undisputedidence that he failed to do establishes willfulness as
a matter of law.ld.; see alsdBarnett 988 F.2d at 1457 (willfulness is normally proved
with evidence that the respsible person paid other ciigmrs with knowledge that
withholding taxes were due atthime to the United States).

The Court sympathizes with Shore’s predicament and regrets the unfortunate
circumstances preceding this case. HoweVlenvang a responsible party to divert after-
acquired funds to pay liabilitiether than that owed for paid payroll taxes would in
effect require the federal governmenstdsidize the corporation’s recovery by
foregoing collectible tax dollardDavis 961 F.2d at 878. Asumerous courts have
counseled, “[T]he government cannotrbade an unwilling partner in a business
experiencing financial difficulties.’ld. (quotingThibodeau v. United States28 F.2d
1499, 1506 (11th Cir. 19873ge also Maz®91 F.2d at1154 (“[T]he United States may

not be made an unwilling joint ventim the corporate enterprise.”).

has burden of proving that all potentiadlyailable funds were encumbere@@inway v.
United States647 F.3d 228, 237 (5th Cir. 2011) (Payer failed to meet his burden of
raising fact issue on encumbrance whersuianitted no evidenceahfunds paid to

other creditors had a legal priorityer the unpaid excise taxeBarnett 988 F.2d at

1458 (“We next observe that the burdemptove that the loan proceeds and accounts
receivable deposited into the Company’albaccounts...were ‘encumbered’ falls on the
[the taxpayer.]”).
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ORDER
Having carefully consideredetfilings of all the partieand entire record in this
case, and for the reasons stated herein;
IT IS HEREBY ORDEREDhat Defendant United &es’ Motion for Summary

Judgment (Dkt. 20) ISRANTED.

DATED: December 4, 2014

"k

¥ war J. Lodge <
’ Unlted States District Judge

MEMORANDUM DECISION AND ORDER- Page 20
140RDERS:SHORE_SJ



