Bright Harvest Sweet Potato Company, Inc. v. H.J. Heinz Company, L.P. Doc. 36

INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF IDAHO

BRIGHT HARVEST SWEET POTATO

COMPANY, INC., an Oregon corporatior Case No. 1:13-cv-00296-BL W
Plaintiff, PROTECTIVE ORDER
VS. REGARDING DISCLOSURE OF

CONFIDENTIAL DOCUMENTS

H.J. HEINZ COMPANY, L.P. a
Pennsylvania limited partnership,

Defendant.

IT IS ORDERED that the Agreed Protective @r Regarding Disclosure of
Confidential Documents GRANTED as follows:

1. As used herein, “Confidential Documts” means any documents, things,
and information which a Party believes inog faith contain trade secrets, personal
financial information, confidential or progtary commercial information, or information
the disclosure of which would invade privaicyerests or rights of persons not party to
this action (hereinafter “Confidential Information”).

2. A party (“Producing Party”) may degnate as “Confidential” any
Confidential Documents it pduces in this litigation t@ receiving party (“Receiving

Party”). Further, any Party may designaté@anfidential” anyConfidential Documents
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produced in this litigation by amyther Party, or any third pg or non-parg pursuant to
a document request or subpoena.

The Parties may designate all materiaonsidered Coidential Documents
pursuant to the terms of this Order W): the Producing Party printing or stamping
“Confidential” on the materialsit the time they ar produced; or (ii) in the case of
materials produced by another Party, a thirdypar a non-party, by letter specifically
identifying the documents being designated “Caeritial” sent to counsel for all Parties
within thirty (30) days of receipt of thematerials by the party rkang such designation.

3. Absent a further order of this Coufonfidential Documents produced in
this case shall not be used for any purposieer than the prosecution, defense, or
settlement of the above-captioned action,udtig all appeals, anshall not be shown,
disseminated, or disclosed in any mannelamyone not authorized under this Order.
Nothing contained in this Order shall prahiany Party from discking or providing his
or her own documents to persons outsitlthose listed iparagraph 4.

4. Confidential Documents from a party or someone other than a party shall
be disclosed only to the following:

a. Counsel for the Parties, their atteynpartners, attorney associates,
and/or staff attorneys, as well #w® staff members, administrative
assistants, paralegals, and clerisalrkers of the companies/firms
with whom Counsel for the Rars are affiliated and to whom

disclosure is reasonably deemeelcessary by said counsel for the
conduct of this litigation;

b. The Parties, including present afmrmer officers, directors, and
employees of the parties who areyding assistancé counsel in
the conduct of this litigation and twwhom disclosure is reasonably
deemed necessary by said counsettie conduct of this litigation;
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C. Any expert or consultarwho is retained by party or its counsel in
connection with this litigation;

d. Any person, or counsel for saidrpen, whom counsel for any party
in good faith believes may laewitness in this litigation;

e. Witnesses, when giving testimoopder oath in these proceedings;

f. Court reporters while in the perfaance of their official duties,
g. This Court or any otharourt to which any appeal of this litigation is
taken; and

h. Any other person if (i) the ptes agree in writing and after
conferring in good faith that ¢hperson may have access to the
Confidential Information; or (iithe Court orders upon Motion with
good cause shown that the person may have access to the
Confidential Information.

5. Counsel for the Parties and each of the attorneys and/or individuals
affiliated with their firms and/or companiesdainvolved in any aspect of this case shall
be deemed to be bound by tleems of this Order and subject to the jurisdiction of the
Court for appropriate proceedinigsthe event of any violatioor alleged vichtion of this
Order.

Before showing or divulging the conterig any of the Confidential Documents
produced in this case to anyrgen identified in subparagraph¢c), 4(d), 4(e) or 4(h),
Counsel shall first obtain a signed statenfemin that person recig that the person is
familiar with the terms othis Order and has agreed &bide by those terms. The
requirement of obtaining such a signed stateinmay be satisfied by affixing the name,
affiliation and business address well as obtaining the signee of such person, on a
copy of this Order. A copy afach such signestatement shall betaned by Receiving

Party Counsel for one (1) year after the dosion of this case, ¢iuding any appeal. A

PROTECTIVE ORDER REGARDING DISCLOSURE OF CONFIDENTIAL DOCUMENTS- 3



copy of the signed statement of any testifying expert or other testifying witness to whom
Confidential Documents have been providedder this Order, shall be provided to
Producing Party Counsejpon request on either the datiesaid witness’s deposition or

the date of disclosure of such person asstfyeng witness. Atthe conclusion of this
case, Receiving Party Counseélll retrieve all Confidaral Documents from any person
identified in subparagraphs 4(c), 4(d), 4¢x)4(h), to whom Confidential Documents
have been disclosed pursudatthis Order and othervascomply with paragraph 14
hereof.

6. All documents and all briefs and otheapers containing, referring to or
otherwise disclosing Confidential Docunte which are filed with (or otherwise
submitted to) the Court shall be placed urstsal by the Clerk of the Court and shall not
be disclosed except as provided in this Order. All such documents filed with or
submitted to the Court shall lIoea sealed envelope or ottmntainer and conspicuously
marked with (a) the title and case ren of this action; (b) the phrase
“CONFIDENTIAL-FILED UNDER SEAL”; and (c) a statement substantially in the
following form:

The enclosed materials are subjéxta Protective Order of the United

States District Court for the SoutherrsBict of Idaho. This container shall

not be opened by any persother than the Court,dCourt’s personnel, or

Counsel of Record, #hout Court Order.

Nothing shall prevent the use of ConfitiahInformation at any hearing, or the

trial of this matter.
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7. Confidential Documents shall not leksclosed by Counsedr otherwise
made public except in complie@ with the terms of this OrdeNothing contained herein
shall prohibit any Party from producing Cordittial Documents in sponse to any Court
Order or any valid and enforceable subpoemdrom responding to a valid request for
documents or infornteon by a governmental agency. \Mever, if any person or entity,
other than those described irggraph 4, seeks to obtain, or compel a Receiving Party to
produce, any Confidential Documents by resisefor documents, subpoena or other
compulsory process, the Party from whithe Confidential Documents are requested
and/or demanded shall notifyettiProducing Party in writingf the demand in order to
permit the assertion of all applicable righated privileges with reget to the Confidential
Documents, and shall advise the persorentity seeking production of Confidential
Documents of the existence of this Order.e Hroducing Party shall be responsible at its
sole cost and expense for the timely assertion of all applicable rights and privileges
relating to the Confidential uments, including the filingf any motions, proceedings,
or responses to any request for documesntispoena or other compulsory process.

8. If a Receiving Party, or any pers or entity to whom Confidential
Documents have been disclosed pursuantthis Order, believes that Confidential
Documents produced in thisase should be used fonyapurpose other than those
permitted by this Order, the party or wisseshall first obtain the consent of the
Producing Party for such disslare. If consent is not fortbming, the party shall make a
good faith effort to reolve such dispute witbounsel for the Produay Party, explaining
the reason(s) that the Cordgiatial Documents should beads for purposes other than
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those permitted herein. If thesgute cannot be resolved, either party or the witness may
apply to the Court for a determination comieg the propriety of using the Confidential
Documents for purposes othltean those permitted herein.

9. Any party may object to the desmfion of particular material as
Confidential by giving written notice to abither parties. Such written notice shall
identify that material to which the objectiondsected and the basid the objection. If
the objecting and designating pes are unable to resolveeih differences within ten
(10) days from the time the notice is receiviéed objecting party may file an appropriate
request for the Court to rule that the plised material should ndie subject to the
protection of this Order. In the event tlaatesignation of confidéality is challenged,
the burden of proof is on ¢hproponent of the designaticof confidentiality. The
disputed material shall remain subjectth@ terms of this Order unless and until the
Court rules otherwise.

10. Deposition testimony anol videotape testimonyshall be considered
Confidential by a statement on the depositiecord or by a writte statement furnished
to the opposing counsel of redoand the official court reptar within ten (10) business
days after receiving a copy of the depasititranscript or videtape testimony. All
deposition transcripts and violape testimony shall be treated as Confidential until the
expiration of the ten (1dusiness days period.

11. Nothing in this Order shall be im@eted to prohibit or prevent the

Producing Party from usingr discussing its own Coidential Documents for any
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purpose. Any such use or discussion ohf@ential Documents by the Producing Party
shall not be deemed a waiver of the terms of this Order.

12. The inadvertent or unintentional pradiwn of Documents containing, or
otherwise disclosing Confidential Informati without being designated Confidential at
the time of production or disclosure shall betdeemed a waiver in whole or in part of
the claim of confidentiality prilege, either as to the speciiitformation disclosed or as
to any other information relagynthereto on the same or reld subject matter. The issue
of waiver, to the extent contested by the partghall be determined by this Court. Any
error in designation shall be corrected asrsas reasonably possible after the Producing
Party becomes aware of the error, and anyyRenb has disclosed or used such material
prior to the correction by the &tuction Party shall not be cadered in violation of this
Order.

13. The designation of Documents as Coafital, pursuant tthis Order, shall
not be construed as a concessby any Party that sucimformation is relevant or
material to any issue or is otherwgiscoverable or admissible as evidence.

14. Within forty-five (45) days of ta conclusion of all proceedings by
settlement, adjudication, exhaios of appeals, or othervasall Confidential Documents
furnished pursuant to the tesnof this Order, any copiethereof, and any materials
recording and/or otherwise containing saifbrmation or documentation, and which are
not in the custody of the Court, shall bestieyed, except that each Receiving Party may
keep one (1) copy of theecords and documents produdedtheir closed files under
confidential seal for the exclusive purpose ointaning an accurate record of the work
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done on this case for liabilityalpractice concerns. Upon request, the Receiving Party
shall certify to the Producing Party th&onfidential Documets produced by the
Producing Party haveeen destroyed.

15. Each person to whom disclosure Gbnfidential Documents is made
pursuant to this Order shall subject himselfthe jurisdiction ofthis Court for the

purposes of proceedingstime event of any viakion of this Order.

" o,  DATED: September 6, 2013

| Db W I
)2 B L@Ninmiu
4" ChiefJudge

United StateDistrict Court

(‘T. oF
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