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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

LISA GOMLEY,
Case No. 1:13-cv-00420-BLW
Plaintiff, MEMORANDUM DECISION AND
ORDER
V.

CROSSMARK, INC,,

Defendant.

INTRODUCTION
The Court has before it Defendant’s Mutifor Partial Sumnrgt Judgment (Dkt.
42) and Plaintiff's Renewed Motion for Equitable Tolling (Dkt. 43). The motions were
argued on March 31, 2015, atadken under advisement. Foetteasons explained below,
the Court will grant in parand deny in parDefendant’s Motion for Partial Summary
Judgment. The Court will grant PlaintiffRenewed Motion foEquitable Tolling.
BACKGROUND
Plaintiff Lisa Gomley was a named plaihin a collective action brought against
her former employer, defendafrossmark, Inc., allegingiolations of the wage and

overtime provisions in the Fair Labor StaraAct (“FLSA”). The action was originally
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filed on February 9, 2011 in the Districo@t for the Eastern District of Pennsylvania.
During an oral argument on plaintiffs’ lbective action certification motion, the

Pennsylvania court tolled e¢hclaim from February 9, 20. The Pennsylvania court
ultimately denied certificatioon November 14, 2012, but tpeesiding judge did not set

a deadline for individual plaintiffs to refile their individual complaints.

On January 24, 2013, 71 dagfser the court denied certification, Gomley filed her
individual complaint in Persylvania, alleging the sanfeLSA violations Additionally,
Gomley filed a motion to equitably toll thetatute of limitations from the date of the
filing of her opt-in form, February 9, 201The Pennsylvania couttansferred Gomley’s
action to this Court, and denied thetmn for equitable tollhg without prejudice.

Gomley has since renewed her motimn equitable tolling and amended her
complaint. She seeks damages for unpambes, as well as liquidated damages.
Crossmark asks for summary judgmenttbe following claims:(1) morning commute
time; (2) evening commute time; (3) unpaid straight-time wages (gap time); and (4)
liuidated damages. Crossmark also arguas @omley’s claims are partially barred by
the statute of limitations.

LEGAL STANDARD

Summary judgment is approgté where a party can shakat, as to any claim or
defense, “there is no genuinesplute as to any material faemdd the movant is entitled to
judgment as a matter of law.” Fed. R. Civ.5B(a). One of the principal purposes of the

summary judgment “is to isolate and dispasf factually unsupported claims . . . .
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Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). ist“not a disfavored procedural
shortcut,” but is instead thgrincipal tool[ ] by which faatally insufficient claims or
defenses [can] be isolated and preventeom going to trial with the attendant
unwarranted consumpi of public and private resourcesld. at 327. “[T]he mere
existence of some alleged factual dispute betwthe parties will natefeat an otherwise
properly supported motion for summary judgmeririderson v. Liberty Lobby, Ine&77
U.S. 242, 247-48 (1986). There mbsta genuine dispute as to angterial fact — a fact
“that may affect the outcome of the cas&l’ at 248.

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not rka credibility findings.Id. at 255. Direct testimony of the
non-movant must be believed, however implausihleslie v. Grupo ICA198 F.3d
1152, 1159 (9th Cir. ). On the other hand, th@@t is not required to adopt
unreasonable inferences francumstantial evidenceMcLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material faBtevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evidence to support the nonmoving party’s Eagbank v. Wunderman

Cato Johnson212 F.3d 528, 532 (B Cir. 2000).
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This shifts the burden tthe non-moving party to prode evidence sufficient to
support a jury veidt in her favor. Deveraux 263 F.3d at 1076 The non-moving party
must go beyond the pleadingsd show “by her [ ] affidavits, or by the depositions,
answers to interrogatories, or admissions ori fhat a genuine dispute of material fact
exists. Celotex477 U.S. at 324.

ANALYSIS
1. Summary Judgment

a) Morning Commute Time

Crossmark argues that Gomley cannetover for her morning commute time
between her home and her wdr&cause Crossmark did remintrol her activities, which
allowed Gomley to use thaime for her own purpose®ef.’s Reply in Supp. of Mot.
Dkt. 49, at 2. Crossmark further argues thadid not require Gomley to perform her
administrative duties immediately befoher morning commute, relieving Crossmark
from any duty to pay Gomley for morning commute tifidef.’'s Mem. in Supp. of Mot.
Dkt. 42, Ex. 1, at 7.

Congress created the FLSA “to protedt covered workers from substandard
wages and oppressive working hour&dair v. City of Kirkland 185 F.3d 1055, 1059
(9th Cir. 1999) (internal citation and quatais omitted). “The FLSA’s minimum wage
and overtime provisions are caltamong the protectionsebAct affords to workers.”

Id.
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Generally, ordinary home-to-work travelnot compensable under the FLSee
Rutti v. Lojack Corp., Inc596 F.3d 1046, 1054 (9th Cir. BD). The Portal-to-Portal Act,
an amendment to the FLSA adfies this general rule byelieving an employer from
compensating an employee faavel “to and from the actuglace of performance of the
principal activity or activitie which such employee is etoyed to perfan,” and for
“activities which are prelimiary to or postliminary to” the employee’s principal
activities. 29 U.S.C.8 254(a)(1)-(2). Accordingly,an employee shall only be
compensated for off-thdack activities which are related teer “principal activities” for
her employer, provided that these activities ared®iminimis See Rutti596 F.3d at
1055. Thus, if off-the-clock administrative tasks are denminimis and constitute
principal activities, the tasks are part of therkday pursuant to ¢hcontinuous workday
doctrine, making morning commute timdeafcompleting such tasks compensallee
Perez v. Mountaire Farms, In®&50 F.3d 350, 363 (4th Cir. 2011).

The definition of “principal activities”warrants a liberal construction, and
includes activities “performed as part ofetlmegular work of the employees in the
ordinary course of businessld. at 1056 (internal citatn and quotations omitted).
Specifically, the Supreme Court has heldttifany activity that is ‘integral and
indispensable’ to a ‘principal actty’ is itself a principal activity.”IBP, Inc. v. Alvarez
546 U.S. 21, 37 (2005). Maoeer, in determining whethean activity is a principal
activity, the court considers “the extett which the work impacts the employee’s

freedom to engage in other activitiekd”
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Here, Crossmark required Gomley to perform certain tasks each morning. She was
required to check work e-mailsync a handheld device proeu by Crossmark to verify
the stores she would traveltteat day, organize store folders, and load her car before she
attended her first appointment. These activities constitutedaominimis principal
activities. Indeed, such activitiese integral and indispensalib Gomley’s job. Gomley
simply could not attend hédirst appointment without fitscompleting these tasks. And
while Gomley may have had time to occasliynstop for a coffea@uring her commute to
her first appointment after completing thessk& her freedom to engage in non-work
activities was limited by a schedulst appointment of the day.

Crossmark nevertheless argues that it bt require Gomleyo perform these
tasks immediately before her morning commuatdner first job site. Instead, Crossmark
suggests that Gomley could have perforrtiesse tasks the night before work, several
hours before she had to leave for her firgiaaptment, or possibly in her parked car in
front of her first job siteThis would have given Gomlefyee time between when she
performed the tasks and harstiappointment of the day.

In support of this argument, Crossiatites to 29 C.F.R8 785.16, which
provides that “[p]eriods during which an ployee is completely relieved from duty and
which are long enough to enable him te tise time effectively for his own purpose are
not hours worked.” 29 C.F.R8 785.16. Thus, if Crossmadid not require Gomley to
perform administrative tasks immediatelyfdre her morning acmmute, then she was

“completely relieved from duty” until she ardd at her first appointment of the day.
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Crossmark further points to three sepaiaart orders — all of which granted the
defendant’s motions for summary judgmemt the morning commute time claims for
other individuals originally pardf Gomley’s proposed clas&arcia v. Crossmark, Inc.
No. 13-CV-0693-MV-LAM (D N.M. Mar. 26, 2015)Bettger v. Crossmark, IncNo.
1:13-CV-2030, 2014VL 2738536 (M.D. PaJune 17, 2014)Roath v. Crossmark, Inc.
4:13-CV-00758-BCW (W.D. Mo. Sept. 26, 2014However, in two of those cases, the
court found insufficient evidence that Crossmark requitel plaintiff to complete
administrative tasks immediately befdeaving home for the morning commuBettger
No. 1:13-CV-2030, 204 WL 2738536 at *6Roath 4:13-CV-00758-BCWat *8. In the
third, the court did not indicatehether sufficient evidence existedarcia, No. 13-CV-
0693-MV-LAM. But, in pretuding compensation for morrancommute time, the court
in Garcia cited to a Second Circugase which “explain[ed] that because the ‘record
indicates only that it might have beercessary to perform dam activities in the
morning . . ., commuting time was nobmpensable under the FLSAGarcia, No. 13-
CV-0693-MV-LAM at *5 (quotingKuebel v. Black & Decker Inc643 F.3d 352, 360-61
(2nd Cir. 2011). The court iuebel affirmed the defenddis motion for summary
judgment because thecwrd lacked any evehce that the plaintiff “was required to
perform [certain activitiesjnmediately before leaving homeuebe) 643 F.3d at 361.

Moreover, another case which was origynglart of Gomleys same proposed
collective action suggests thatis inappropriate to gnt summary judgment when a

plaintiff provides evidence that she was required to perform administrative tasks
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immediately before starting her morning commuewman v. Crossmark, IncNo.
3:09-CV-16, 2012 WL 297875, at *8 (E.D. Tenrduly 5, 2012). IrBowman the court
noted that the plaintiff “submitted a ded@#ton in which she [made] statements
concerning written and verbal instructiogsven to her concerning when she was to
perform administrative ks and how quickly.fd. Such evidence createn issue of fact
that she was required to perform such saskmediately before her morning commute,
which led the court tdeny summary judgment.

Gomley’'s case is more akin ®owman In her deposition, Gomley states that
Crossmark instructed employe®ssync their handhelds and check their e-mails before
commuting to the first ste in the morningGomley Dep.Dkt. 42, Ex.12, at 87, 88
(“Before we left the house, we had to syno handheld, we had theck email, we had
to make sure we had everything with us. Yewaas before we left the house.”; “We were
instructed to sync our handhdddfore we left, and check our ails before we left to see
if there were any issues.”). Gomley'’s tiewny creates at least genuine dispute of
material fact about whether Crossmark reggiiGomley to perfornadministrative tasks
immediately before leavinfpr her morning comnte. In fact, Crossmark’s suggestion
that Gomley could have donertiasks the night before, inglmiddle of the night or very
early morning hours, or possibly in her carnéther supported by ¢hrecord before the
Court, nor does it seem particularly re@tisAccordingly, the Court will deny summary

judgment on the momg commute time.
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The Court recognizes that Gomley core@that she could have accomplished her
administrative tasks from a location other tih@n home, and in fact did so when she was
out of town. But there is sinlpno evidence thaanother option was plausible when she
began her day at home. There is no evidence that Gomley had, or was required to have, a
wi-fi enabled car. And beginning her commutieen stopping a& library, coffee shop,
café, or other place with wi-fi or the othercessary technology t®ync her device and
check e-mails seems unrealistic.

b) Evening Commute Time

Gomley asks for leave to amend hmwmplaint to add a claim for evening
commute time. Generally, a motion to amendrialyzed under Rule 15(a). Rule 15(a) is
a liberal standard and leave to amend “shallfreely given when justice so requires.”
AmerisourceBergen Corp. Dialysist West, Inc465 F.3d 946 (9th Cir. 2006). However,
where a party seeks to amend a pleading tifeedeadline to amend pleadings set forth in
the court’'s scheduling order has passed, R@f)’'s “good cause’standard applies.
Johnson v. Mammoth Recreations, J®&5 F.2d 604, 609 (9th Cir. 1992).

The “good cause” standard “primarily casters the diligence of the party seeking
the amendment.id. “[Clarelessness is not compatiblath a finding of diligence and
offers no reason for a grant of reliefd. The existence of prejudide the opposing party
may supply additional reasons to deny a motibut,the real focus dhe inquiry is upon
the moving party’s reasons for seeking the amendreeritf that party was not diligent,

the inquiry should end 4.
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Here, the Court’'s CMO set SeptembeR@14 as the deadline to amend pleadings.
Not until her February 9, 20I'®sponse to Crossmark¥4otion for Summary Judgment
did Gomley ask for leave to amend hemgiaint to add thevening commute time
claim. Gomley waited until her responsébto ask for the aendment even though
Crossmark stated at her December 8, 20pbsigon that she had not pled such a claim.
Gomley Dep.Dkt. 42, Ex. 12, at 19b.In fact, Gomley filed her first Amended
Complaint just 9 days after her deposition, tilitfailed to specifically plead facts for an
evening commute time clairinder these circumstances, the Court finds that Gomley
was not diligent in timely assergran evening commute time claim.

Moreover, to ask Crossmark to addrestaan first asserteth a response to
Crossmark’s motion for summary judgmevauld likely create another round of
briefing, which would prejudice CrossmkaAlthough unnecessato the Court’s

determination, such prejudice suppliglslidional reasons to deny the motidah.

! Crossmark represented to the Court that it “did not ask Ms. Gomley about [evening commute
time]” in her deposition, so it would be unfair goejudicial to allow Gomley to now plead evening
commute timeDef.’s Reply in Supp. of MpDkt. 49, at 6. The deposition transcript appears to indicate
otherwise Gomley Dep.Dkt. 42, Ex. 12, at 190-96, 238 (“| can’t find anywhere in your lawsuit where
you allege that you were not paid for drive time in thengvg; that is, driving from your last store of the
day to your home. Are you telling us now that that's payour lawsuit, too?”; “How much time in the
evening, if any, do you believe that you underrggabor didn’t report for performing administrative
tasks?”; “Are you claiming that you had drive time on the way back from your last store visit that you did
not report?”). Still, had the evening commute time claim been specifically pled, Crossmark may have
guestioned Gomley in more depth about the issndetya Rule 15 analysis, this would have made the
motion to amend a closer call. However, as explained above, under Rule 16 the real issue is Gomley’s
diligence.

MEMORANDUM DECISION AND ORDER - 10



Finally, to the degree Gomley claims tisht did not need to specifically plead
evening commute time — she omgeded to state facts tlilgmonstrate she was not paid
overtime for all hours worked over forty hourshe Court disagrees. In her complaint,
Gomley stated specific facksr a morning commute timeaim, which put Crossmark on
notice that she was asserting that cldids Am. Comp.Dkt. 40, 1 24 (“Defendant
never paid Plaintiff wages fdine time she spent ding to her first assignment of the day
unless the drive exceeded fort@j4miles or took more thaone hour”). But she did not
plead specific facts for an eviag commute time claim. Instead, she merely alleged that
“Defendant did not fully compensate her &l the time she spent working on [] end-of-
day reporting tasksPl.’s Am. Comp.Dkt. 40, § 25. This al@gation seeks recovery for
performing tasks — not recayefor commute time. Askin@rossmark to assume that
Gomley was asserting anening commute time claineven though she specifically
asserted facts about a morning commute claitmot an evening commute claim, is not
proper notice. Accordinglytp the extent Crossmark seeks summary judgment on evening
commute time claim, the Court will gratite motion. Moreover, the Court will deny
Gomley leave to amend hermplaint to add such a claim.

c) Gap Time Wages

“Gap time” refers to “uncompensatedours worked that fall between the
minimum wage and the overtime provisions of the FLSAdair, 185 F.3d at 1062.
Essentially, gap time “is non-overtime hous®rked for which an employee is not

compensated.Davis v. Abington Mem’l Hosp765 F.3d 236, 24@rd Cir. 2014). Some
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courts have distinguished between twpey of gap time — pure gap time and overtime
gap time.See, e.gMonahan v. Countgf Chesterfield, Va95 F.3d 12631280 (4th Cir.
1996) As explained below, Gomleis not entitled to recoveeither pure gap time or
overtime gap time.

Regarding the first type of gap time, the prevailing view is that “pure gap time
claims — straight time wages for unpaid walting pay periods without overtime — are
not cognizable under the FLSA, whichquires payment of minimum wages and
overtime wages only.”ld. at 244. See also Nakahata Wew York-Presbyterian
Healthcare Sys., Inc.723 F.3d 192, 201-02. (2n@ir. 2013) (“the FLSA does not
provide a cause of action for unpaid gap tim&gnahan 95 F.3d at 1280 (“there is no
cause of action under the FLSA for purepgame when there isi0 evidence of a
minimum wage or maximum howiolation by the employer’)Hensley v. MacMillan
Bloedel Containers, Inc.786 F.2d 353, 357 (8th Cir. 89). The Ninth Circuit has not
directly addressed pure gap time, but this €agrees with the clear weight of authority.
An employee may not recover pure gap time wages under FLSA.

The more difficult question is whether tReSA allows recovery for overtime gap
time. The two circuits which have addre$dbe issue — the Second and the Fourth —
reached different conclusions. Monahan the Fourth Circuit Hd that while pure gap
time is always precluded under the FLSA esmnployee may recover overtime gap time if

an employee exceeds the ovesdirthreshold and the emplognt contract does not
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expressly or implicitly compensatn employee for non-overtime houlonahan 95
F.3d at 1273.

The Second Circuipn the other hand, held thetdt employee may not bring a gap-
time claim under the FLSAeven when an empl@e has worked overtimelundy v.
Catholic Health Sy=f Long Island Ing.711 F.3d 106, 116 (2r@ir. 2013). The Second
Circuit reasoned, “the text of FLSA qeires only payment ominimum wages and
overtime wages. It simply does not consideafford a recovery for gap-time hoursd’
Lundy expressly rejectetMonahan finding the case unpersuasive becauselied on
interpretive and “unreasoned” gurdz from the Department of Labdd. at 116-17.
Specifically, Lundy critiqued 29 C.F.R. § 778.31%d. In discussing the FLSA pay
requirement for time-and-a-tiaB 778.315 states that ‘fils extra compensation for the
excess hours of overtime under the Act cannaiaie to have been paid to an employee
unless all the straight time compensation tira for the nonovertime hours under his
contract (express or implied) . . .shbeen paid.” 29 C.F.R. § 778.31fundynoted that
this section “suggests that an employer could violate FLSA by failing to compensate an
employee for gap time worked when tleenployee also works overtime; but the
Department of Labor provides no statyt@wupport or reasoned explanation for this
interpretation.” Id. at 117. Finding no persuasive sugporrule otherwise, and rejecting
Monahan the court inLundy affirmed the dismissal of ¢hplaintiff’'s overtime gap time

claim.Id.
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The Court agrees with th8econd Circuit’s ruling. Td plain language of the
FLSA does not encompass gap time pay — dreit be pure gap time or overtime gap
time. As such, the Court will gnt summary judgmermn this issue. Irs0 holding, the
Court notes that Gomley is natithout a remedy. Virtuallevery state provides some
type of statutory relief, including somerfo of liquidated damage for employees who
are not paid the wages to whitttey are contractually entitledSee. e.glbAHO CODE 8
45-615 (authorizing a civil suit to recovenpaid wages and permiig the recovery of
costs, attorney'’s fees and treble damages).

d) Liquidated Damages

Crossmark requests summary judgmemt Gomley's claim for liquidated
damages, suggesting that liquidated darmagay only be awarded for unpaid overtime
wages. The Court’s decision to grant summadgment to Crossmark on gap time wage
claims renders the liquidated damages isaoet because any recovery by Gomley will
be limited to unpaid overtime wages, forielhliquidated damages are available.

2. Equitable Tolling of the Statute of Limitations

The statute of limitations for an FLS&ction is two years, unless the employee
can show a willful violation, in which cad@e limitation period isextended to three
years. 29 U.S.C. § 255(a). Crossmark arghes because of the statute of limitations,
Gomley may only recover for claims arisifrgm pay periods on or after April 21, 2008

(with a showing of willfulness) and April 22009 (without a showig of willfulness). As
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explained below, the Court concludes that s¢éatdtlimitations is eqitably tolled in this
case, and will therefore deny Crossmark’diorofor summary judgment on this issue.

Gomley filed a motion for equitable tollingrguing that the statute of limitations
should be equitably tolled from November, 2012, when the Pennsylvania court denied
certification of the collective action, througlanuary 24, 2013, when Gomley filed her
individual action. A statute of limitations még equitably tolled when (1) the plaintiff is
prevented from asserting a claim by tliefendant's wrongful conduct or (2)
extraordinary circumstancesymnd the plaintiff's control m@e it impossible to file a
claim on time.Stoll v. Runyon165 F.3d 1238, 1242 (94@ir. 1999) (citation omitted).
The doctrine of equitable tolling “is #ended sparingly anaénly where claimants
exercise diligence in preserving their legal rightswin v. Dep't of Veterans Affaiygl98
U.S. 89, 96 (1990).

The 71-day window between denial of class rtiéication and the filing of
Gomley’s individual action is a reasonatdemount of time for Gomley to re-file her
complaint. Moreover, irdenying class certification, tieennsylvania court did not set a
specific deadline for the proposed class members to fileitttdvidual complaints. The
lack of a deadline put Gomlag a difficult situation — was ghexpected to re-file that
day, the next day, the next week, ettJAder these circumstances, 71 days was
reasonable, and the Court finds that Gondggrcised diligence in preserving her legal

rights. Accordingly, the Court will grant Gomley’s motion to equitably toll the statute of
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limitations from November 142012, through Janua24, 2013. Thusizomley’s claims

are not barred by the statute of limitations.

ORDER
IT ISORDERED:

1. Defendant’s Motion for Partial Summary Judgment (Dkt. 42) is

GRANTED in part andDENIED in part.

2. Plaintiff's Renewed Motion foEquitable Tolling (Dkt. 43) iSRANTED.

. .,  DATED: April 22, 2015

#¢ B, L vinmil

4" Chief Judge
United States District Court

OF
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