Latta et al v. Otter et al Doc. 98

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

SUSAN LATTA andTRACI EHLERS, Case No. 1:13-cv-00482-CWD
LORI WATSEN and SHARENE

WATSEN, SHELIA ROBERTSON and MEMORANDUM DECISION AND
ANDREA ALTMAYER, AMBER ORDER

BEIERLE and RACHAEL ROBERTSON,
Plaintiffs,
V.
C.L. "BUTCH” OTTER, as Governor of the
State of Idaho, in his official capacity, and
CHRISTOPHER RICH, aRecorder of Ada

County, Idaho, in Hs official capacity,

Defendants,
and

STATE OF IDAHO,

Defendant-Intervenor.

l. INTRODUCTION

It is precisely because the issue edidy this case touches the heart
of what makes individuals what thaye that we should be especially
sensitive to the rights of those whose choices upset the majority.

— The Honorable Harry Blackmtin

! Bowers v. Hardwick478 U.S. 186, 211 (1986) (Blackmun, J., dissentimggrruled by
Lawrence v. Texa$39 U.S. 558 (2003).
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This case asks a basic and enduringstjan about the essence of American
government: Whether the will of the majoribgsed as it often is on sincere beliefs and
democratic consensus, may trump the rigi minority. Plaintiffs are two same-sex
couples who desire to marry in Idaho and same-sex couples witegally married in
other states and wish to have their marriagesgnized in IdahdJnder the Constitution
and laws of the State of Idaho (IdahMarriage Laws), marriage between a man and a
woman is the only legally recognized domnesnion. Idaho effectively prohibits same-
sex marriage and nullifies same-sex marriagedljegalebrated in other states. Plaintiffs
request the Court declare these laws ustitutional and enjoin Idaho from enforcing
them, which would allow the Unm@ed Plaintiffs to marry and the Married Plaintiffs to
be legally recognized as marrigdthe state they consider home.

Although 17 states legallgcognize same-sex marriadddaho is one of many
states that has chosen the opposite colise courts presidingver similar cases across
the country, the Court muskamine whether Idaho’s chosen course is constitutional.
Significantly, the Supreme Court of the UnitStates recently hettiat the federal
government cannot constitutionally defimarriage as a legal union between one man
and one womarUnited States v. Windsat33 S. Ct. 2675 (2013). Writing for the

majority inWindsor Justice Kennedy reasoned therjpose and effect” of the federal

2 Six states have legalized same-sex marriage through cowsibdsediCalifornia,

Connecticut, lowa, Massachusetts, New Jerseg,New Mexico); eight have done so through
legislation (Delaware, Hawaii, lllinois, Minseta, New Hampshire, New York, Rhode Island,
and Vermont); and three halegalized same-sex marriage fpypular vote (Maine, Maryland,
and Washington)SeeKitchen v. Herbert961 F.Supp.2d 1181, 1192 n.4 (D. Utah 2013). The
District of Columbia also legalizeshme-sex marriage through legislatitzh.
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man-woman marriage definition was “to dispge and injure” legallynarried same-sex
couples in derogation of the ékty, due process, and eqpabtection guaranteed by the

Fifth Amendment to the Uted States Constitutiod. at 2696. Here, the Court considers

a related but distinct question: Do Idaho’s Marriage Laws deny Plaintiffs the due process
or equal protection guaranteed by the F@emth Amendment to the United States
Constitution?

After careful consideration, the Court finds ldaho’s Marriage Laws
unconstitutional. This conclusion reaffirmsoagstanding maxim underlying our system
of government—a state’s broad authorityeégulate matters of state concern does not
include the power to violate an individual’s protected constitutional ri§lets, e.gid. at
2691 (“State laws defining and regulatimarriage, of course, must respect the
constitutional rights of persons. . . ."). la#s Marriage Laws denys gay and lesbian
citizens the fundamental right to marry aetegate their familig to a stigmatized,
second-class status without sufficient rea®ordoing so. These laws do not withstand
any applicable level of constitutional scrutiny.

. BACKGROUND

Marriage works a fundamental change amlities of all who experience it. The
decision to marry is both a ddgpersonal expression of lowaad a public declaration of
commitment. For many, marriagealso a profoundly important religious institution,
cementing and celebrating aelifong union enriched bgnduring traditions. These
traditions vary from faith to fth, but when most mle think of marriage they think of

the ceremony—the wedding—with all of thepleoand joy those pivotal moments entail.
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Compared to the immense pamal and spiritual significance of marriage as a ceremonial
rite, the civil institution of maiage is much more prosaic.
A. Idaho’s Marriage Laws

A series of licensing statutes govern civilrmege in ldaho. As far as the State is
concerned, marriage is a contract evided by a State-issued license and a
solemnization. Idaho Code 8 32-201(1)eMolemnization itself can be secular or
religious, and the officiant neeut be an ordained ministéd. 88 32-303 to -304.
Regardless of their preferred method of soleation, opposite-sex couples are eligible
for a marriage license so long as timaget certain minimal requiremengee id88 32-
202 (age limitations); -205206 (consanguinity limitadns); -207 (prohibition of
polygamous marriages).

A multitude of legal benefits and respdmbties flow from a valid civil marriage
contract. These marital benefits include tigiat to be recognized as a spouse when
petitioning to adopt a child born to a spouseeid. 88 16-1503, -1506; have access to an
il spouse at the hospital and to make mediealisions for an ill or incapacitated spouse
without a written power of attornegee id.8 39-4504; file a joinstate income tax return
as a married coupleee id.§8 63-3031; inherit a share oftlestate of a spouse who dies
without a will, see id.8 15-2-102; preclude a spousenfreestifying in a court proceeding
about confidential communicationsade during the marriagege id.8 9-203; and jointly
own community property with right of survivorshgee id.8 15-6-401. These incidents
of marriage touch every aspect of a perstifés From the deathdd to the tax form,

property rights to parental rights, the witnessdtto the probate court, the legal status of
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“spouse” provides unique and undeniablyportant protections. Opposite-sex married
couples enjoy many of these batseby automatic operation of law.

A couple need not marry in Idaho tg@nthese benefits, as Idaho generally
follows the so-called “plee of celebration rule 3ee Morrison v. Sunshine Mining Co.
127 P.2d 766, 769 (Idaho 1942Having assumed and entered into the marital relation
with appellant in Montana, the status tlessablished followed Morrison to Idaho and
could not be shed like a garment on enterimggtate.”). Under this longstanding rule, a
marriage contracted outside ldaho will be valid in Idaho if the marriage is valid where
contractedSeeldaho Code § 32-209. &his, unless the marriage is between two persons
of the same sexd.

Same-sex couples are categorically pridedbfrom obtaining a marriage license in
Idaho or from having their otherwise valid eftstate marriages cegnized in Idaho.

But for the fact they are sansex couples, Plaintiffs @uld either be recognized as
married or be eligible to marry.

Plaintiffs challenge three spific provisions of Idaho lawFirst, Idaho Code § 32-
201 defines marriage as “a personal relationrayisut of a civil contract between a man

and a woman, to which the consent of plaeties capable of making it is necessalg.”

3 The lIdaho Code is replete with prawiss referencing “husband and wife” or the

traditional, opposite-sex definition of marriagee, e.gid. 88 32-202 (referring to “the male”
and “the female” parties to a marriage conra®2-304 (requiring couple to declare they “take
each other as husband and wife”); 32-901 to {8@@ting to “Husband and Wife — Separate and
Community Property”). The Court need notvay these scattered provisions because, as
discussed in Part 11.D below]aintiffs’ requested relief isroad enough to cover any source of
Idaho law that would prohibit or refuse t@ognize same-sex marriages, wherever contracted.
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§ 32-201(1). This statute prohibits same-sexriage regardless wfhether a couple
otherwise qualifies foa marriage license.

Second, Idaho Code § 3P2provides the mechanism by which Idaho recognizes
the legal validity of marriages contractedither states or countries. The statute
provides:

All marriages contractewithout this state, whit would be valid by the

laws of the state or country in whitie same were contracted, are valid in

this state, unless they vaté the public policy of ik state. Marriages that

violate the public policy of this s&tinclude, but are not limited to, same-

sex marriages, and marriages enteredumiger the laws of another state or

country with the intento evade the prohibitionsf the marriage laws of
this state.

Id. 8 32-209. This statute citea a two-tiered system for out-of-state marriages. While
opposite-sex couples benefit from the placeedébration rule, married same-sex couples
shed their marital status oip entering ldaho. AlthoughéhState’s non-recognition policy
Is not limited to same-sex marriages and rages contracted with the intent to evade
Idaho law, the statute lists no otherm of marriage specifically.

Third, the Idaho Constitution effectiyebans legal recognition of same-sex
unions. In November of 2006, a majorityldaho’s electorate voted to add the following
language to the Idaho Constitution: “A mage between a man and a woman is the only
domestic legal union that shall falid or recognized in thistate.” Idaho Const. Art. I,

§ 28.

This provision has the coml&d legal effect of the two statutes referenced above.

But, by virtue of its place in the Idaho Constitution, the amemdnmposes powerful

restraints on ldaho’s Legislature and Judicidihe provision effectively precludes a state
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court from finding that Idaho law requires tBtate to recognize any type of same-sex
union. And it precludes every legislative badyidaho from recognizing civil unions or
any other same-sex relatiship approximating marriagAbsent a superseding
constitutional amendment, no branch of stgteernment may authorize or recognize the
marriage of two persons of the same séwsl Idaho’s Marriage Laws prevent same-sex
couples, whether married onmarried, from obtaining the marital status and benefits
afforded to oppsite-sex couples.
B. The Plaintiffs

Plaintiffs are four same-sex couplesearried Plaintiffs, Susan Latta and Traci
Ehlers, and Lori Watsen and Sharene Watsegalllemarried in other states and wish to
have their marriages recognizeddaho. The Unmarried Pldiffs, Shelia Robertson and
Andrea Altmayer, and Amber Beierle and Rachael Robertson, desire to be married in
Idaho, but the CountiRecorder of Ada County, Defeawdt Rich, denied their marriage
license applications. The following undispufadts are contained in the pleadings and in
Plaintiffs’ declarations.

1. Susan Latta and Traci Ehlers

Susan Latta has lived in Be for 22 years. Traci Ehlers has resided in Idaho’s
Treasure Valley for 38 years. Latta is a pssfenal artist and adjunct professor at Boise
State University, and Ehlers owns a small business in Boise. They met at a book club and
began dating in 2003. Ehlersoposed to Latta in 2004nd, in 2006, the couple
celebrated “a meaningful but not legally bimglwedding ceremoniyn Boise.” (Latta

Dec. 1 11, Dkt. 48.) In 2008)e couple legally married in California soon after that state
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began allowing same-sex marriages. Neittegta nor Ehlers had been married before,
but they decided to marry because they watdespend the rest of their lives together.
Although Ehlers never thougbkhe would have children, she is now step-mother to
Latta’s children and step-grandmetho Latta’s grandchildren.

Both Latta and Ehlers attest thaahid’s refusal to recognize their marriage
complicates and demeans thaies. They worry about the mafications of aging without
a legally recognized marriagereality that implicates taxemheritance, Social Security
benefits, hospital visitation rights, and medical decision-making. Although they can file a
“married” tax return for federal purposes, hddaw requires them tide “single” state
tax returns. Latta and Ehlers plan to seeKgssional assistance to prepare their state tax
returns. The couple alsousisure about the status of peoty they acquired during their
marriage because a quitclaim deed purporting to grant eacénoftithe to community
property with right of survivorship may nbe enforceable absent a legally recognized
marriage. Ehlers explains, “it is painful thhe state we love, the place that we have
made our home, where we vote and pay taxbsye we have oulnusinesses, where we
participate, and volunteer, addnate, treats us as second-class citizens.” (Ehlers Dec.
1 18, Dkt. 49.)

2. Lori Watsen and Sharene Watsen

Lori and Sharene Watsen reside in Boiwhere Sharene works as a physician
assistant and Lori works asacial worker. Friends introdad the Watsens in 2009, and
the two have been together as a couple simsie first date. In 2011, the couple married

in a small legal ceremony in NeYork. They held a largeselebration of their marriage
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at their church in Boise during the summéR012. The Watsernsoth describe their
marriage as an important symbol of their [é@eand commitment teach other, not least
because they botjrew up in deeply religus families that value the institution greatly.

Also in 2012, the Wigens decided to start a familjheir son was conceived by
artificial insemination in September 2012dadharene gave birth in May 2013. Although
they requested that Lori be listed as tisein’s parent, his birtbertificate lists only
Sharene. In the summer of 2013, the Watsens hired an attorasgist Lori’s adoption
of their son. An Ada County magistrgtelge dismissed thedoption petition and,
despite their valid New Yorknarriage, deemed Lori tee Sharene’s unmarried
“cohabitating, committed partner” withoutglal standing to adopt Sharene’s son. (S.
Watsen Dec. Ex. C., Dkt. 51-3 at 5.) The deuplt demeaned by the magistrate judge’s
decision, and Lori plans tagain petition for adoptioh.

Like Latta and Ehlers, the Watsens eopacerned about the many complications
Idaho’s Marriage Laws add to their family life. Lori Watsen must create a new medical
power of attorney every six months, faithout one, she cannot consent to medical
treatment for her son. In addition, féatsens have the same tax and community

property problems as Latta and Ehlers. AbaNelori Watsen wants their “son to have

4 After the dismissal of Lori Watsen’sl@ption petition, the Idao Supreme Court held

“Idaho’s adoption statutes playnallow” a woman to adopt heame-sex partner’s childreim.

re Adoption of Dog—P.3d—, 2014 WL 527144, at *6 (Idaho Feb. 10, 2014). The court made
clear it would not “imply . . . restrictions based on Idaho’s marital statutes” and that “sexual
orientation was wholly irdevant to our analysisId.
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the same pride in us, as his parents, thatllfte my parents, whbave been married for
50 years.” (L. Watsen &x. | 36, Dkt. 50.)

3. Shelia Robertson and Andrea Altmayer

Shelia Robertson and Andrea Altmayer liggether in BoiseAltmayer works as
a massage therapist. Robertson, who Hgareced training in communicative disorders,
teaches deaf students at a local schodlidistnd works part-time as a video relay
interpreter.

The two have been in amonitted, exclusive relationghsince friends introduced
them 16 years ago. If Idaho allowed same-sex marriages, they would have married years
ago. Although the couple considered marryaogside Idaho, they dinot wish to incur
the expense of traveling awlrpm their family and friendsnly to return home with a
marriage not recognized inddo. Even so, Robertson afimayer decided to start a
family. Altmayer became pregnant through &l insemination andave birth to their
son in 2009.

Similar to the Watsens’ experienceglfertson and Altmayer completed birth
certificate forms identifying Amayer as the mother and Bartson as a parent. But the
birth certificate lists only Altmayer as theirrss parent. The lack & legally recognized
parental relationship between Robertaod her son means she cannot consent to
medical treatment for him and otherwiseyents the coupligom equally sharing
numerous parental responsibiliti€®obertson and Altmayer wy their son will not have

the security and stability affoed by two legal parents. Bo#lte deeply concerned their
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son will grow up believing theris something wrong with $ifamily because his parents
cannot marry.

On November 6, 2013, Robertson aitinayer submitted a marriage license
application to the Ada CotymRecorder. The application was denied only because
Robertson and Altmayer ab®th women. Demeaned but undeterred by this experience,
the couple wishes to be married “so that pffeople understand that we are a family, in
a permanent life-long relationship.” (S. Robertson Dec. { 15, Dkt. 53.)

4. Amber Beierle and Rachael Robertson

Amber Beierle and Rachael Robertson lp#w up, reside, and wish to marry in
Idaho. Beierle holds a M.S. in Applied Histtal Research and works for the Idaho State
Historical Society. Roberston & Army veteran, having sed a tour of duty in Iraq
from June 2004 to Novemb2005. During her military seice, Robertson earned the
Army Combat Medal and the Soldier Good Conduct Medal. She was honorably
discharged from the Army in 2008 andw manages a warehouse in Boise.

Beierle and Robertson met2006 and began dating2010. The two have been
in a committed, exclusive relationship since Valentine’s Day, 2011. They bought a house
together in December of 201Phe couple plans to raiseildren, but they worry their
children will grow up thinkingsomething is wrong with their family because Beierle and
Robertson cannot marry. Although they coesadl marrying in anothetate, they wish
to be married in their homeadé of Idaho. And, evenihey were married in another
state, ldaho law would prevethem from being buried totfeer at the Idaho Veterans

Cemetery because thaye a same-sex couple.
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Beierle and Robertson also applied &amarriage license on November 6, 2013.
Although they otherwise qualify for a mage license, the Ada County Recorder’s
Office denied the application because they both women. This experience demeaned
Beierle and Robertson. They “want to have same freedom as opposite-sex couples to
marry the person [they] love @rno share the benefits and responsibilities of marriage and
in the recognition and protections of mage.” (Beierle Dec. 1 19, Dkt. 54.)

C. The Defendants

Defendant C.L. “Butch” Otter is the Governafrthe State of Idaho. He is sued in
his official capacity. As Governor, DefendaDtter is responsible for upholding and
ensuring compliance witthe Idaho Constitutioand statutes enacted by the Legislature,
including the marriage lavat issue in this cas8eeldaho Const. Art. IV, 8 5 (“The
supreme executive power of the state is vesi¢kde governor, who shall see that the
laws are faithfully executed.”).

DefendanChristopheRichis Recorder of Ada Countydaho. He is sued in his
official capacity. As the Ad&€ounty Recorder, Defendant Rich has “the authority to
issue marriage licenses toyaparty applying for the sanvého may be entitled under the
laws of this state to contract matrimonidaho Code 8§ 32-401. Oxovember 6, 2013,
an authorized deputy of Defendant Rich denfedUnmarried Plairffis’ applications for
marriage licenses becausesame-sex couples, they regenot entitled to contract
matrimony in Idaho.

Early in this case, the State of Idahoved and was permitteéd intervene as a

defendant. (Dkt. 38.) The Sgatby and through the Idahdtérney General, asserts a
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strong, independent interest in defendisigho’s laws against constitutional attack.
Throughout this litigation, th8tate has joined in Recordeich’s motionsand briefing.
D. Requested Relief

Plaintiffs bring suit under 42 U.S.C.18983, alleging thaBovernor Otter and
Recorder Rich acted in their official capacities and under cblaw to deprive them of
rights protected by the Faeenth Amendment to tHénited States ConstitutiohThey
request a declaration that all Idaho |lgwshibiting same-sex marriage or barring
recognition of valid out-of-stateame-sex marriages violate the due process and equal
protection guarantees in the Fourteenthesdment. They also request a permanent
injunction against enforcement of anyhw law that would prohibit or withhold
recognition of same-sex marreg) These claims constitutéaaial constitutional attack
on the validity of any Idaho law that prohibgame-sex marriage in Idaho or withholds
recognition of same-sex marriagedidig contracted in another state.

. STANDARD OF REVIEW
The parties seek judicial resolutiontbfs case via three motions: Defendant

Recorder Rich and Defendantérnvenor Idaho’s motion to siiniss for failure to state a

> There is no dispute that R&ifs have standing to bringithlawsuit or, considering the

relief requested, that Dafdants are proper parties.

6 The undersigned United States Magisttatdge has jurisdiction over this matter by

virtue of all parties’ express wten consent. 28 U.S.C. 8§ 636(sge als®d. Idaho Loc. Civ. R.
72.1(a)(1) (authorization to decide&/il cases with thearties’ consent), (Kt. 40) (consents).
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claim (Dkt. 43J, Plaintiffs’ motion for summarjudgment (Dkt. 45), and Defendant
Governor Otter’s motion for summary judgmébDkt. 57). Typically, motions to dismiss
are evaluated under different standards thations for summarydgment. But here,
the motion to dismiss must be trehtes a motion for summary judgment.

Recorder Rich and Defendalmtervenor Idaho’s motioto dismiss attaches and
references numerous docungatitside the pleadings. These documents include five
articles on marriage and parenting. (Dkt. 3@-610.) The parties vigorously dispute the
meaning and import of the sociological literature on these points. Because the Court
considered the literature submitted with thetiomto dismiss, the motion must be treated
as a motion for summary judgment. Fed. R. Civ. P. 123@8;also Olsen v. Idaho State
Bd. of Med. 363 F.3d 916, 921-22 (9th Cil0@4) (finding a represented party’s
submission of extra-pleading materials justftreating motion tdismiss as motion for
summary judgment). The Court will evaluaiépending motions under the summary
judgment standard.

A party is entitled to summary judgmentaevh“there is no genuine dispute as to
any material fact and the movastentitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(a). When parties submit cross-motifmissummary judgment, “the court must

review the evidence submittedsnpport of each cross-moi” and decide each on its

! Recorder Rich first moved to dismissstbase on January 9, 2014. (Dkt. 30.) After the
Court permitted the State to intervene, the State filed a motion to dismiss that adopted all
arguments made in Recorder Rich’s initialtion. (Dkt. 41.) Plaintiffs thereafter filed an
Amended Complaint, (Dkt. 42), which Record&ch and the State jointly moved to dismiss
based on the reasons stated in theitezanotions to dismiss. (Dkt. 43.)
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own meritsFair Housing Council of Riversid€ounty, Inc. v. Riverside Tw249 F.3d
1132, 1136 (9tiCir. 2001).
IV. ANALYSIS

The Court has considered the partiegfisrand supporting materials, as well as
oral arguments presented dwgia May 5, 2014 hearing @t dispositive motions. As a
preliminary matter, the Court finds the Supreme Court’'s summary decisdBaker v.
Nelson 409 U.S. 810 (1972), does not prevemter federal courts from deciding the
constitutional issues in this case. With respect to Plaintiffs process claim, Idaho’s
Marriage Laws are subject to strict scnytbecause they infringe upon Plaintiffs’
fundamental right to marry. Under the EfReotection Clause, Idaho’s Marriage Laws
are subject to heightened siiny because they intéionally discriminate on the basis of
sexual orientation. The Court finds thdaho’s Marriage Laws do not survive any
applicable level of constitutional scrutinychatherefore violate the Equal Protection and
Due Process Clauses of the Fourteenth Amendment to the United States Constitution.
The reasons for these fimgjs are discussed below.
A. Baker v. Nelson

Defendants initially argue th8aker v. Nelsors binding preceent that shields
Idaho’s Marriage Laws from constitutional attaBlakerwas an appeal to the United
States Supreme Court from a decisiothef Supreme Court of Minnesota. The
Minnesota court held that neither Minog&s law nor the United States Constitution
required the issuance of marridgenses to a sae-sex coupleBaker v. Nelson191

N.W.2d 185 (Minn. 1971 )appeal dismissed09 U.S. 810 (1972Based on a brief
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review of then-existing due process agda protection jurisprudence, the Minnesota
court rejected the plaintiffs’ due procesmssd equal protection claims. On appeal, the
Supreme Court summarily dismissed the casewfamt of a substantial federal question.”
Baker 409 U.S. at 810.

Summary dismissals have real butrow precedential vae. “A summary
disposition affirms only the judgment of theurt below, and no more may be read into
[the] action than was esserttia sustain the judgmentlll. Bd. of Elections v. Socialist
Workers Party440 U.S. 173, 182-83 (197@)jtations omitted). The dismissal
“prevent[s] lower courts from coming to p@site conclusions on the precise issues
presented and necessadigcided” in the actiorMandel v. Bradley432 U.S. 173, 176
(1977). When a case raises firecise issue addressed by a summary dismissal, “the
lower courts are bound . . . until such time as the [Supreme] Courhmtbem that they
are not.”Hicks v. Miranda 422 U.S. 332, 344-45 (197&)uotation omitted). Defendants
correctly note thaBakernecessarily decided the precise espresented in this case and
that the Supreme Court has not expressly overiBdd@rin the four decades after it was
summarily decided.

AlthoughBakerspeaks to the precise issues preed in this case, there is good
reason to find its guidance no longer bindilbe Supreme Court Banstructed that
“inferior federal courts had best adherdhe view that if the Court has branded a
guestion as insubstantial, it remainsegoept when doctrinaledelopments indicate
otherwise” Hicks 422 U.S. at 344 (emphasidded). Defendants make forceful

arguments about the binding nature ahswary dismissals, but they overlook the
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doctrinal developmentsxception stated iHicks In fact, Defendants cite only one case
that analyzes the doctrinal developments sBeeer, and that case was decided before
Windsor See Jackson v. Abercromp884 F.Supp.2d 106%085-86 (D. Haw. 2012)
(concluding prewindsordoctrinal developments did not overcoBekel). The Supreme
Court’s due process and equal protection juudpnce has developed significantly in the
four decades aftd8aker, and, in last year'sVindsordecision, the Court dramatically
changed tone with regard to laws that Wwild marriage benefits from same-sex couples.
In 1972, the Supreme Court had natagnized gender as a quasi-suspect
classificationSee Frontiero v. Richardspd11 U.S. 677 (1973)Nor had the Court
applied heightened equal protection sicuto gender-based classificatiosee Craig v.
Boren 429 U.S. 190 (1976). It was not untdd6 that the Supreme Court recognized

1113

laws based on a “bare . . . desire to harhdinosexuals were not rationally related to
any legitimate government intereRomer v. Evan$17 U.S. 620 (1996) (quotingS.
Dept. of Agric. v. Morena413 U.S. 528 (1973)). Sin&aker, the Supreme Court’s equal
protection jurisprudence has expanded, saaitig both gender and sexual orientation
discrimination in more exacting ways.

In 1972, states could constitutionally cimalize private, corensual sex between

adults of the same sex based on nothingentttan moral disapproval of the homosexual

8 November 22, 1971—Iless than a year before the summary decifiakar—was the

first time the Supreme Court struck down a law because it unconstitutionally discriminated on
the basis of gendeReed v. Reedl04 U.S. 71 (1971). Overraly the Idaho Supreme Court,
Reedheld that Idaho’s statutory preference for nedtate administratovgas “the very kind of
arbitrary legislative choice forbidden by tBgqual Protection Clausa the Fourteenth
Amendment. . . .1d. at 76.
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lifestyle. See Bowers v. Hardwick78 U.S. 186 (1986@verruled by Lawrence v. Texas
539 U.S. 558 (2003). But, just 11 years abe, Court reversed course and held the
government could not lawfulfdemean [homosexuals’] existence or control their destiny
by making their private sexual conduct a crimeaivrence 539 U.S. at 574.awrence
reaffirmed that the Due Process Clause protects fundamental rights of personhood,
definitively establishing that individuals amt forfeit their rights because of their sexual
orientation.ld. At the very leastRomerandLawrencestrongly suggest that state-
approved discrimination based sexual orientation is nowsaibstantial federal question.
Although courts formerly were reluctant to find these developments sufficient to
overcomeBaker, e.g, Jackson884 F.Supp.2d at 1085-86, much has changed in just the
last year. In June of 20181e Supreme Court strudown the federal man-woman
definition of marriage because, when applied to legatlyried same-sex couples, it
“demean[ed] the couple,ise moral and sexual chascine Constitution protects.”
Windsor,133 S. Ct. at 2694. In doing so, the Sampe Court affirmed the decision of the
United States Court of Appeals for the Set&ircuit, which expressly held thaaker
did not foreclose review of the federal marriage definitwimdsor v. United State699
F.3d 169, 178-80 (2d Cir. 2012) (“EverBékermight have had resonance . . . in 1971, it
does not today.”). Also last summer, thg8me Court declined to review a decision
invalidating California’s voter-appr@d man-woman marriage definitiddollingsworth
v. Perry, 133 S. Ct. 2652 (2013). The Supreme €dismissed the appeal not because
Bakerrendered the question insubstantial, lretause the law’s supporters lacked

standing to defend it after the State ofifdenia decided not to. These are doctrinal
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developments sufficient to overcome tharrow precedential effect of a summary
dismissal.

SinceWindsor no federal court has ruled to the contrary. In fact, every court to
considerBakerin the context of a pos/indsorchallenge to laws against same-sex
marriage has found that doctrinal developtaeince 1972 provide ample reason to reach
the meritsKitchen v. Herbert961 F.Supp.2d 1181, 1194-95 (D. Utah 20B%hop v.
U.S, 962 F.Supp.2d 1252 (N.D. Okla. 201Bystic v. Raineyd970 F.Supp.2d 456, 468-
70 (E.D. Va. 2014)McGee v. Cole—F.Supp.2d—, 2014 WL 3222 at *8-10 (S.D.
W.Va. Jan. 29, 2014Bourke v. Beshear—F.Supp.2d—, 2014 WBE56729 (W.D. Ky.
Feb. 12, 2014)De Leon v. Perry—F.Supp.2d—, 2014 WIZ15741, at *8-10 (W.D.

Tex. Feb. 26, 2014PeBoer v. Snyder—F.Supp.2d—, 2014 WL 1100794, at * 15 n.6
(E.D. Mich. Mar. 21, 2014). Consistent witketfindings of its sigr courts, the Court
concludes thaBakeris not controlling and does notrid@view of Plaintiffs’ claims.

B. DueProcess

The Due Process Clause of the Foemte Amendment tthe United States
Constitution guarantees fair process and glacdstantive limits on the States’ authority
to constrain individual liberty. Many of oanost cherished libertiewiginate in the Bill
of Rights—among them the freedoms of spepobss, and religion; the right to be free
from unreasonable searches and seizuresthendght to just compensation when the
government takes private property. Initialtize Bill of Rights guarded against only
actions by the federal government. But, ugmmadoption of the Fourteenth Amendment,

a more comprehensive protection came intodo“No State shall make or enforce any
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law which shall abridge the privileges amahnunities of citizens of the United States;
nor shall any State deprive a person of lifeerty, or property, without due process of
law; nor deny to any person tequal protection of the lawsU.S. Const. amend. X1V,

8 1. Now, most of the Bill of Rights appéi¢o the states by virtue of the Fourteenth
AmendmentSee McDonald v. City of Chicagb30 S. Ct. 3020, 323-36, 3050 (2010)
(chronicling “selective incorporation” of thHgill of Rights and incorporating the Second
Amendment).

The Supreme Court also has recogaittet the liberty guaranteed by the
Fourteenth Amendment extends/bed the Bill of Rights tdthe right to define one’s
own concept of existence, of meaning, & tmiverse, and of the mystery of human life.
Beliefs about these mattersutd not define the attributes personhood were they
formed under the compulsion of the Statldnned Parenthood of Se. Pa. v. Casf}p
U.S. 833, 851 (1992).

An individual's protected libertigaclude certain fundamental rights of
personhood. These rights center on the migsiificant decisions of a lifetime—whom to
marry, whether to have children, amolw to raise and educate childreawrence 539
U.S. at 574These choices are protected becauseithplicate “associational rights . . .
‘of basic importance in our society,’ righsheltered by the Badeenth Amendment
against the State’s unwarranted ustigra disregard, or disrespecM.L.B. v. S.L.J.519
U.S. 102, 116 (1996) (quotirgpddie v. Connecticud401 U.S. 371, 376 (1971)).

Ordinarily, laws do not offend the Duedeess Clause when they are rationally

related to a legitimate government inter®gashington v. Glucksbur§21 U.S. 702, 722
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(1997). But laws that implicate fundamental righte subject to strict scrutiny, surviving
only if narrowly tailored to a aapelling government interedReno v. Flores507 U.S.
292, 301-02 (1993). The essential issuedize process purposes is whether Idaho’s
Marriage Laws infringe on Plaintiffs’ fundamental rights.

The decisions of the United States Supré@ourt “confirm that the right to marry
is of fundamental importance for all individualZ&blocki v. Redhai434 U.S. 374, 384
(1978). “The freedom to martyas long been regaized as one of the vital personal
rights essential to the orderly pursuit of happiness by free men” and wbawemg v.
Virginia, 388 U.S. 1, 11 (1967). “It is an assa@n that promotes a way of life, not
causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or
social projects.'Griswold v. ConnecticuB81 U.S. 479, 486 (1965).

Against this background, Pldifis wish to exercise thefundamental right to
marry. Defendants acknowledge that the fundaeleight to marry exists, but they argue
it does not extend to same-sex couples. &afbefendants contend Plaintiffs seek
recognition of a new fundamental righte right to same-sex marriage.

Defendants appropriately note that the Supreme Court has explicitly cautioned
against finding nevflundamental rights{T]he Due Process Clause specially protects
those fundamental rights and liberties whiah, abjectively, deeply rooted in this
Nation’s history and traditiorgnd implicit in the concept ardered liberty, such that
neither liberty nor justice would &st if they were sacrificed Glucksburg 521 U.S. at
720-21 (quotations and citationmitted). A “careful description” of the newly asserted

liberty interest ado is necessarid. at 721. Moreover, the “Nation’s history, legal
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traditions, and practices . . . provithe crucial guideposts for responsible
decisionmaking, that direct and restrfime Court’s] expositio of the Due Process
Clause.”ld. (quotation and citation omitted).

TheGlucksburgdecision is instructive on hotlie Supreme Court evaluates new
fundamental rights. There, the plaintifisserted the State of Washington’s ban on
causing or aidingreother person’s suicide violateadanstitutionally protected right to
choose the manner of one’s own death. The Supreme Couayed the history of the
law regarding suicide, concludj “[t]he history of the law’sreatment of assisted suicide
in this country has been and continues tofhe of the rejection of nearly all efforts to
permit it.” Id. at 728. Given this largely unbrakéradition, the Court declined to
recognize a new constitutionally protected righsuicide or assied suicide. The
Supreme Court then upheld Washington’'ssdedi suicide ban because the ban rationally
related to Washington’s legitimateténest in preseimg human life.

The restraint exercised Blucksburgs not warranted herdlthough marriage is
not mentioned in the Bill of Rights, the Sapre Court has uniformly treated marriage as
an established fundamental right. A Idimge of cases recogge marriage as a
fundamental right, variously describing it as a right of libdvtgyer v. Nebrask&62
U.S. 390, 399 (1923), of privacgriswold 381 U.S. at 48@nd of associatiom.L.B,,

519 U.S. at 116. This exalted statusoaign personal rights is based on the recognition
that marriage “involv[es] thenost intimate and persondla@ces a person may make in a

lifetime, choices central to personal dignity and autonomy.Casey 505 U.S. at 851.
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In fact, Glucksburgcites the right to marry as onetbk well-established fundamental
rights. 521 U.S. at 720.

Because the right to marry is fundartenthe Supreme Court has repeatedly
invalidated laws that infringe upah In the pathmarking case bbving v. Virginia our
Nation’s highest court found unconstitutiomaV/irginia statute banning interracial
marriages. 388 U.S. 1 (196Bimilar to the Idaho Maraige Laws challenged here,
Virginia’s anti-miscegenation laws prolitéd the issuance of marriage licenses to
interracial couples and furthéorbade attempts to evadhe ban by marrying out-of-
state.Loving 388 U.S. at 4-6. Viol#on of these Virginia’'s k was a criminal offense
punishable by imprisonment for up to five yedds.at 5. Regardless of the historical
precedent for such laws, the Seime Court made clear that “the freedom to marry or not
marry[] a person of another race resides whnindividual and cannot be infringed by
the State.’ld. at 12.

The Supreme Court reaffirmed the fundauaé¢ and individual character of the
right to marry inZablocki v. RedhailThere, the Court reviexd a Wisconsin law that
required residents to seek court permissiomaory if a Wisconsin resident had children
not in the resident’s custodyablockj 434 U.S. at 375. Under that law, permission to
marry would be granted only if the resideould show full compliance with any child-
support obligations and fumér demonstrate children coeed by a support order were
“not then and [were] not likely #reafter to become public chargdsl.” (quoting Wis.
Stat. § 245.10 (1973)). Despite the State’sredein child welfare, the Supreme Court

invalidated the statute becaus&unnecessarily impinge[d)n the right to marry” in a
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context where Wisconsin hddumerous other means” for advancing its intereistat
388-89.

Next, in 1987, the Supreme Court strtdvn a Missouri prison regulation that
restricted inmates’ right to marryurner v. Safley482 U.S. 78 (1987). Under the
regulation, an inmate could marry only wapproval from the superintendent of prisons,
permission that would be gri@a under “compelling” circustances such as pregnancy
or the birth of an illegitimate childd. at 82. While prisoners are subject to a variety of
restrictions on their constitutional libertigbe Court found thd{m]any important
attributes of marriage remain, however, aféking into account the limitations imposed
by prison life.”Id. at 95. Recognizing the emotional, public, and spiritual significance of
marriage, as well as the many governmengfies that flow from marital status, the
Court struck down the prison regulatidxtcording to the Supreme Court, “these
incidents of marriage, like the religie and personal aspects of the marriage
commitment, are unaffected by the fact of confinement or the pursuit of legitimate
penological objectives.Id. at 95-96.

More recently, the Supreme Court confiartbat gay and lesn individuals do
not forfeit their constitutional liberties simpbecause of their sexual orientation.
Lawrence 539 U.S. 558. The Court obsentbdt “our laws and tradition afford
constitutional protection to personal deors relating to marriage, procreation,
contraception, family relationshipshild rearing, and educationd. at 574.

Emphasizing that these are personal ggtite Court concluded “[p]ersons in a

homosexual relationship may seek autonomy for these purpastess heterosexual
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persons dd Id. (emphasis added). And, less than pear ago, the Supreme Court struck
down the federal Defense of Marriage Aathan-woman definition of marriage because
it amounted to unconstitutional “interferenwith the equal dignity of same-sex
marriages” recognized by some stat®mdsor 133 S. Ct. at 2693. The message of these
cases is unmistakable—all individu@lgve a fundamental right to marry.

Defendants argue these cases do nolydpre because the Supreme Court has
recognized a fundaemtal right to only heterogeal marriage. Relying o@lucksburg
the Defendants characterize this case as adving the “right to same-sex marriage,” a
right lacking both historical precedeantd constitutional protection. Defendants’
argument suffers from tle critical flaws.

This “new right” argumentteempts to narrowly parse a right that the Supreme
Court has framed in remarkably broad terbmingwas no more about the “right to
interracial marriage” thamurnerwas about the “prisoner’s right to marry” Bablocki
was about the “dead-beat dad’s right to marry.” Even in casglesuch vastly different
facts, the Supreme Court has consistently lgptie right to marry, as opposed to a sub-
right tied to the facts of the case. WHhBéucksburgdemands that new rights be carefully
described and deeply rooted, the cases ablerenstrate that the Supreme Court has
long recognized an undallished right to marry.

On the other hand, the holding@lucksburgfollowed directly from the unbroken
pattern of state laws and legal traditions disapproving suicide and assisted suicide. 521
U.S. at 710-11 (“Indeed, opposition to aswhdemnation of suicide—and, therefore,

assisting suicide—are consistent and endutiegnes of our philosophical, legal, and
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cultural heritages.”). Given that contextwés a truly novel proposition to say that the
concept of “liberty” substantively protecsperson’s freedom to end his or her life.
Finding the policy of condemnirgnd discouraging suicide bodeeply rooted and nearly
universal in contemporary society, the QGaleclined to recogme a new fundamental
right. Id. at 728.

The context here is dramatically diffateFar from a uniform pattern of laws
rejecting the practice, a fagtowing number of states nawcognize that same-sex and
opposite-sex marriages are equal. And, wBilkecksburgmakes much of the consistent
legal, medical, and social policies againstisigicthe Court is not aware of a similarly
pervasive policy againstarriage. To the corary, the Defendants rka abundantly clear
that marriage is a life-affirming institutie—something to be eouraged because it
provides stability not only for agles, but also for children.

Finally, and most critically, the Suprer@®urt’s marriage cases demonstrate that
the right to marry is an individualght, belonging to allSee Lawrengeb39 U.S. at 574.

If every individual enjoys a constitutional rigio marry, what is the substance of that
right for gay or lesbian individuals wloannot marry their partners of choice?
Traditional man-woman marriage is no ansvasrthis would suggest that gays and
lesbians can switch off their sexual orientatma choose to be content with the universe

of opposite-sex partners approved by the StBtefendants offer no other answer.

° “No credible evidence supports a fingithat an individuamay, through conscious

decision, therapeutic intervention or any otme&thod, change his or her sexual orientation.”

Perry v. Schwarzeneggef04 F.Supp.2d 921, 966 (N.D. Cal. 20K#e also Hernandez-Montiel
(Continued)
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In their effort to avoid the questioDefendants commit thsame analytical
mistake as the majority iBowers v. Hardwickthe decision that déed to “announce a
fundamental right to engage in homoséxaaomy.” 478 U.S. 186, 191 (1986),
overruled by Lawrenges39 U.S. at 577. The crucial mistakeBowerswas that the
majority narrowed and thus “fail[ed] to appi&te the extent of the liberty at stake.”
Lawrence 539 U.S. at 567. For that reason, the Supreme Couatwrenceconcluded
“Bowerswas not correct when it was deaid@nd it is not correct todayld. at 577.
Lawrenceinstructs not only that gay and lesbiadividuals enjoy the same fundamental
rights to make intimate personal choicefarosexual individuals enjoy, but that
judicial attempts to parse those rights ouéxistence will be met with a harsh rebuke.

The Supreme Court’'s marriage cases reamgan individual's fundamental right
to marry. The right transcends one’s raanfmement to prisorgr ability to support
children.Lawrenceunequivocally cements marra@s among the constitutionally
protected liberties shardxy homosexual and heterosexual persons dliike.teaching of
these cases is that the famdental right to marry cannot be narrowed in the manner
Defendants urge. Idaho’s Marriage Laws memithe Plaintiff couples legal strangers,

stripping them of the choice to marryremain married in the state they call home.

v. INS 225 F.3d 1084, 1093 (9th Cir. 2000) (reviewingrature on the essential link between
sexual and personal identity).
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Therefore, Idaho’s Marriage Laws impersitdy infringe on Plaintiffs’ fundamental
right to marry*°
C. Equal Protection

Plaintiffs also claim ldaho’s Marriage Wwa violate the Equal Protection Clause of
the Fourteenth Amendmerithat clause “commands thad State shall ‘deny to any
person within its jurisdictiothe equal protection of the laws,” which is essentially a
direction that all persons similaryjtuated should be treated alik€ity of Cleburne v.
Cleburne Living Center, Inc473 U.S. 432, 439 (1985) (quoting U.S. Const., amend
XIV., 8 1). The equal protection guarantee isansion with the reality that laws almost
inevitably draw lines betweeagroups of people, advantaging some and disadvantaging
othersRomer v. Evan$17 U.S. 620, 631 (1996). &tsupreme Court has developed
tiers of judicial scrutiny in an effort teeconcile this practad reality with the
constitutional principle. The level of s¢imy depends on the ahacteristics of the
disadvantaged group or the rightgplicated by the classification.

A law that neither targets a suspeeissl nor burdens a fundamental right is
subject to rational basis scrutiriyeller v Doe 509 U.S. 312, 319-21 (1993). The Court
in such cases presumes the law is vali@ssithe challenger can show the difference in
treatment bears no rational relatioratoonceivable government interdst.“A

classification does not fail rational-baseview because it ‘is not made with

10 For this reason, Idaho’s Marriage Lawe aubject to strict due process and equal

protection scrutiny.See Zablocki434 U.S. at 388. But the Lawl® not survive under the lower
level of equal protection scrutiny applied in R&D below. Consequently, the Laws would fail
strict scrutiny.
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mathematical nicety or because iagice it results in some inequalityld. at 321
(quotingDandridge v. Williams397 U.S. 471, 485 (1970But, even under this most
deferential standard, the “State may not mlya classification whose relationship to the
asserted goal is so attenuated as toaetit decision arbitrary or irrationaCleburne
473 U.S. at 446. For this reason, cotimnsist on knowing the relation between the
classification adopted and tbbject to be attainedRomer 517 U.S. at 63%ee also
Heller, 509 U.S. at 321 (explaining the cldgsition must “find some footing in the
realities of the subject addressed by the legislation”).

Strict scrutiny lies at the other end oétspectrum. This level of scrutiny applies
when a legislative classification “impermisly interferes with the exercise of a
fundamental right or operates to the peculiar disadvantage of a suspecivesssBd.
of Retirement v. Murgiad27 U.S. 307, 312 (1976). Suclassifications are presumed
unconstitutional and will survive strict scrugionly when the govement can show the
law is narrowly tailored to a copelling governmental intereSee Zablocki434 U.S. at
388.

“Between the extremes of rational basgiew and strict scrutiny lies a level of
intermediate scrutiny, which gerally has been applied to discriminatory classifications
based on sex or illegitimacyClark v. Jetey 486 U.S. 456461 (1988). These
classifications are considered “quasi-susge@nd survive heightened constitutional
scrutiny only if the State shows the classiifica is “substantially rated to an important
governmental objective Miss. Univ. for Women v. Hoga#58 U.S. 718, 724 (1982).

Discrimination against a quasi-suspect classh as women, muke supported by an
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“exceedingly persuasive justificatioahd “not hypothesized or inventpdst hodn
response to litigation.United States v. Virginieb18 U.S. 515, 533 (1996). The purpose
of this heightened level of scrutiny isgéasure quasi-suspecassifications do not
perpetuate unfounded stereotyme second-class treatmelok. at 534.

The Court’s principal tasks here aredermine the form of discrimination at
issue and next identify and applhethppropriate level of scrutiny.

1. Form of Discrimination

Plaintiffs argue that Idaho’s Marriage Ladiscriminate against individuals on the
basis of sex and sexual orientation. Théelddants counter that Idaho’s Marriage Laws
do not prefer one sex overetlther, nor do they targgay and lesbian persons.

A person’s gender and sexual orientatoe two sides of the same coin. As one
court aptly observed, “sexid sexual orientation are necessarily interrelated, as an
individual’s choice of romantic or intimate npaer based on sex is a large part of what
defines an individual’s sexual orientatio®&rry v. Schwarzeneggef04 F.Supp.2d 921,
996 (N.D. Cal. 2010). However, the Supre@murt has not equatesexual orientation
discrimination and sex discriminationggte several opportunities to do See Romer
517 U.S. at 635 (“We musbnclude that Amendment Zasksifies homosexuals not to
further a proper legislative end but tokeahem unequal to everyone elsel’awrence
539 U.S. at 583 (O’Connor, J., concurrirffff |ne conduct targedd by this law is
conduct that is closely corrééal with being homosexual.”}Windsor 133 S. Ct. at 2695
(“The class to which DOMA dects its restrictions and reaints are those persons who

are joined in sameeg marriages made lawful by the StateC@nsidering the Supreme
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Court’s treatment of this issue, this Court finds that sex discrimination and sexual
orientation discriminatiomre “distinct phenomenali re Marriage Casesl83 P.3d 384,
439 (Cal. 2008)see also Bishop v. U,262 F.Supp.2d 125N.D. Okla. 2014)
(“Common sense dictates thiae intentional discriminatioaccurring in this case has
nothing to do with gender-baspdejudice or stereotypesidthe law cannot be subject
to heightened scrutiny on that basis.”).

Idaho’s Marriage Laws allow heteroselgjdout not homosexuals, to marry and
thus clearly discriminate on the basis ofisd orientation. Thiglistinction does not
prefer one gender over the other—two mewvelao more right to marry under Idaho law
than two women. In other words, Idaho’s iMage Laws are facially gender neutral and
there is no evidence that theyere motivated by a gendeéiscriminatory purposesee In
re Kandy 315 B.R. 123, 143 (Bankr. W.D. Wag04) (“The test tevaluate whether a
facially gender-neutral statute discriminatestom basis of sex is whether the law can be
traced to a discriminatory purpo9e(internal quotations omitted).

2. Level of Scrutiny

Plaintiffs advance two reasons for appg) heightened scrutiny to Idaho’s
Marriage Laws. First, they argue sexual otation is subject to heightened scrutiny
under recent precedent of the United St&tesrt of Appeals for the Ninth Circuit.
Second, they claim that ckEBcations based on sexualemtation are constitutionally

suspect.
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a. Ninth Circuit Precedent

Plaintiffs first argue that heightensdrutiny applies to sexual orientation
discrimination by virtue of the Mth Circuit’s recent decision i@mithKline Beecham
Corp. v. Abbott Laboratorieg40 F.3d 471, 484 (9th CR014). The Defendants claim
SmithKlineis distinguishable on its facts. The State and Recorder Rich &ngitiaKline
is a case about discriminatory jury selectmm, as such, its holding is limited to cases
involving intentional sexual orientation distination based on stereotypes. In a similar
vein, Governor Otter clainSmithKlineis inapplicable because Idaho’s Marriage Laws
are not motivated by animisward homosexuals. Defendants misread the case.

SmithKlineinvolved a constitutiorlahallenge to a preemptory strike of a
prospective juror during jurgelection for a trial between énpharmaceutical companies,
SmithKline Beechamral Abbott Laboratories. The pigs’ dispute centered on the
pricing of HIV medications, whitis “a subject of considable controversy in the gay
community.”ld. at 474. During the jury selection process, Juror B was the only self-
identified gay member of the jury poaminediately after Abbott exercised its first
peremptory strike against Ju®y SmithKline’s counsel raisedeatsonchallenge that

the trial judge denietf. The Ninth Circuit concluded &t Abbott’s challenge amounted

11 In Batson v. Kentuckyt76 U.S. 79 (1986), the Supreme Court found that the Equal
Protection Clause limits the privilege of exeneggsperemptory strikes when selecting a jury.
AlthoughBatsonconsidered strikes based on raceyiitderlying constitutional principle now
extends to classes of pers@udject to intermediate or strict equal protection scrufiry.B. v.
Alabama 511 U.S. 127, 143 (1994) (“Parties may . .ereise their peremptory challenges to
remove from the venire any group or class of individuals normallysuty ‘rational basis’
review.”).
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to purposeful sexual oriertan discrimination before an®sing the dispositive question:
Whether classifications based sexual orientation are sebjf to heightened scrutiny.

To answer this question, the Ninth Giiiclooked to the Supreme Court’s equal
protection analysis ilVindsor AlthoughWindsordoes not announce the level of
scrutiny, theSmithKlinecourt considered what the Supreme Court “actually did” and
determined the Supreme Court’s analygss inconsistent with pure rational basis
review.ld. at 481.SmithKlinés examination oWindsoris authoritative and binding
upon this Court.

According toSmithKling Windsofs constitutional analysiexhibits none of the
hallmarks of rational basis review. First, the Supreme Courtegnibe hypothetical
justifications for the Defense of Marriage tAand instead carefully considered the law’s
actual purposdd. at 481-82 (citingVindsor 133 S. Ct. at 2693-94). Second, “the critical
part ofWindsorbegins by demanding th&@ongress’s purposgustify disparate treatment
of the group.”ld. at 482 (quotingVindsor 133 S. Ct. at 2693). Vélly inconsistent with
rational basis review, this demand neither gefe legislative choices nor presumes a law
is constitutionalCompare Williamson v. Lee Optic848 U.S. 483, 487 (1955) (“[I]tis
for the legislature, not the courts, to bakatite advantages andgddvantages of the new
requirement.”with Windsor 133 S. Ct. at 2696 (“The fede statute is invalid, for no
legitimate purpose overcome®thurpose and effect to dispge and injure those whom
the State, by its marriage laws, soughprotect in personhood and dignity.”).
Concluding its analysis, the Ninth Circuit held thétihdsorrequires that when state

action discriminates on the basis of sexuardation, we must examine its actual
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purposes and carefully consider the resgltmequality to ensie that our most
fundamental institutionseither send nor reinforce megea of stigma or second-class
status.”SmithKline 740 F.3d at 483.

This holding is unqualified and logicalpyreceded the court’s analysis of the
Batsonchallenge. Indeed, thigatsonanalysis otherwise wouldave been foreclosed
because the Ninth Circuit's pk&indsorequal protection precedent held that sexual
orientation discrimination isubject to rational basis revieBee High Tech Gays v. Def.
Indus. Sec. Clearance Offic@35 F.2d 563 (9th Cir. 199(brogation recognized by
SmithKline 740 F.3d at 483. Reexammigi its precedent in light &indsor the
SmithKlinecourt found that “earlier cases applyiragional basis review to classifications
based on sexual orientation cannot be reconciledWitidsor” 740 F.3d at 483. Only
after the Ninth Circuit found Juror B belongieda group subject to heightened scrutiny
did it then praeed with itBatsonanalysis. In this Court’s vievemithKlineestablishes a
broadly applicable equal protemn principle that is not limed to the jury selection
context.

Also, contrary to Diendants’ contention§mithKlinedoes not limit the
application of heightenestrutiny to instances of proven animus or irrational
stereotypingSmithKlineaddresses purposeful discnmation and the ppetuation of
impermissible stereotypes, butites so in the context of tBatsonanalysis—not in the
discussion abowindsor Id. at 484-86. With respect Windsor the court’s holding is
undeniably broad:Windsor'sheightened scrutiny applies ¢tassifications based on

sexual orientation.Id. at 483. Had the Ninth Circuit intended to limit its holding to cases
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involving animus or irrationadtereotyping, it easily could %@ done so. Instead, it found
Windsorto be “dispositive of thguestion of the appropriakevel of scrutiny in this
case,” a case that fits into the broadeegary of “classifications based on sexual
orientation.”ld. at 480. Just as the NmCircuit was “bound byWindsofs] controlling,
higher authority” when decidin§mithKling this Court is bound to appWindsofts
heightened scrutiny tmlaho’s Marriage Law¥?
b. Suspect class

Apart fromSmithKline Plaintiffs also contend Idaho’s Marriage Laws are subject
to heightened scrutiny because clasaiibns based on sexual orientation are
constitutionally suspect. The Gad need not dissect thesgument because the Supreme
Court has accepted it by implication. If homasals are not a suspect or quasi-suspect
class, the Supreme Court would haplied rational basis scrutiny Windsor But, as
recognized irBmithKline the Supreme Court applied heightened scrutiny. Indeed, the
Supreme Court affirmed the Second Circuthwaut questioning (oeven discussing) the
lower court’s express holding:

A) homosexuals as a @ip have historicallyendured persecution and

discrimination; B) homosexuality ha® relation to aptitude or ability to

contribute to society; C) homosexsiare a discernible group with non-

obvious distinguishing characteristicspesially in the subset of those who

enter same-sex marriages; and D) ¢laess remains a politically weakened
minority.

12 Currently, Nevada’s laws prohibiting sanmexsnarriage are before the Ninth Circuit and

Oregon’s are before the District of Oregon. The Attorneys General of Nevada and Oregon both
recently concluded that heightened scrutiny urgieithKlineeviscerates the legal bases for their
defenses. (Dkt. 77-2 at 5; Dkt. 77-3 at 22.) Cqusatly, both Attorneys General have refused to
defend their state’s marriage laws.
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Windsor v. United State699 F.3d 169, 181-82 (2d Cir. 201ajf'd United States v.
Windsor 133 S. Ct. 2675 (2013). The Secdidcuit’s holding was both approved and
essential to the scrutinyegtSupreme Court applied Windsor Had the Supreme Court
disagreed with the Second Circuit, it would have applied heightened scrutiny. It is not
necessary to repeat the Second Circuit’s analysis, dbatralysis is implicit in both
WindsorandSmithKline

D. Idaho’s Marriage Laws Fall Constitutional Scrutiny

Because Idaho’s Marriage Laws impermigginfringe on Plaintiffs’ fundamental
right to marry, the Laws are subject toatdue process and edaotection scrutiny.
But SmithKlinedirects the Court to apply heighezhequal protection scrutiny to laws
that discriminate on the basis of sexuawiation. Idaho’s Marriage Laws do not
withstand this heightened scrutiny.

At a minimum, the Court must examitdaho’s Marriage Laws “and carefully
consider the resulting inequality to ensurat thur most fundamental institutions neither
send nor reinforce messages of stigma or second-class s&ahuhKline 740 F.3d at
483. Based olVindsor and as explained i@mithKline four principles guide the Court’s
equal protection analysis. The Court (19Ke to the Defendants to justify Idaho’s
Marriage Laws, (2) must consider the Laastual purposes, (3) need not accept
hypothetical post hogustifications for the Laws,ral (4) must decide whether the
Defendants’ proffered justifications overe the injury and indignity inflicted on

Plaintiffs and others like thersee idat 481-83.
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These principles most closely corresponth®intermediate scrutiny test applied
to quasi-suspect classificatiobased on gender and illegitima&ee Windsor v. United
States 699 F.3d 169, 185-88 (2d Cir. 2012) (ajpd intermediate scrutiny). In those
cases “the burden of justation is demanding and itses entirely on the StateUnited
States v. Virginia518 U.S. 515, 533 (1996). Whilgermediate scrutiny permits
classifications designed to redyeeconomic injuries or promote equality, the test focuses
on “differential treatment” and “denial of opponity” to ensure thadiscriminatory laws
do not “create or perpetuate the legal, soaiatl economic inferiority” of the affected
class.d. at 533-34.

1. The Actual Purpose ofdaho’s Marriage Laws

The Court begins its inquirinto the actual purpose of Idaho’s Marriage Laws by
examining their textSee Planned ParenthoodldBho, Inc. v. Wasde®76 F.3d 908,

926 (9th Cir. 2004). “The plain meaning ofjiglation should be conclusive, except in the
rare cases in which the literal applicatioradgdtatute will produca result demonstrably

at odds with the intern of its drafters.'United States v. Ron Pair Enters., 489

U.S. 235, 242 (1989). The meag of Idaho’s Marriage Las could not be plainer.

The only recognized domestic legal unioridaho is a “marriage between a man
and a woman.” Idaho Const. Art. lll, 8 28 marriage can be licensed and solemnized
only if it is “a civil contract between a mandga woman. . . .” Idaho Code § 32-201. All
marriages contracted outside of Idaho atelva Idaho except nraiages that violate
Idaho’s public policyld. 8 32-209. The statutory list afarriages that violate Idaho’s

public policy is nonexclusive, but it spdcdilly identifies only two categories—"“same-
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sex marriages, and marriages entered into . . . with the interdde &we prohibitions of”
Idaho’s Marriage Lawdd. The parties do not cite, and the Court does not find, a
published Idaho case holding that anythingeothan same-sex marriage violates the
public policy set forth in Idaho Code3®-209. Each of these laws unambiguously
expresses a singular purpose—to exclude sameeagtes from civil maiage in ldaho.
The Laws’ legislative history makes thexclusionary purpose even clearer.
Idaho Code Sections 32-2@hd 32-209 were both amendedhie mid-1990’s, at a time
when no state recognized same-sex magriilg1993, however, the Hawaii Supreme
Court became the first court in the countrystoke down a statutory same-sex marriage
ban.Baehr v. Lewin852 P.2d 44, 61 (Haw. 199@manding for consideration of
justifications for the ban). AftédBaehr, over half of the states passed laws prohibiting
same-sex marriag&ee Bourke v. Beshe@014 WL 556729, at *1 n.1 (W.D. Ken. Feb.
12, 2014) (listing laws). In addition, thénited States Congress reacted in 1996 by
passing the Defense of Marriage Act—tae found partiallyunconstitutional in
Windsor The present versions of @®ns 32-201 and 32-209 also took effect in 1996.
The Idaho Legislature amended § 32-201985 to add, among other language,
the words “between a manda woman.” 1995 Idaho Se&swws, ch. 104, 8 3. In
addition to this definitional changtihe 1995 amendmenbalished common law
marriageld. 88 3-5. Indeed, abolition of conum law marriage appears to be the
amendment’s primary purpose, as its legis@ahistory does not include a single direct
reference to the “between a man and a wdpaovision. The Cmpiler’'s Notes for the

1995 amendment do, however, include the following:
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It is the intent of this act to praste the stability and best interests of
marriage and the family. Maage is the institution #t is the foundation of
the family and of society. Its stabilitg basic to morality and civilization
and of vital interest to societgnd the state. Common-law marriages
entered into in this state on andeafJanuary 1, 1996yill no longer be
recognized.

1995 Idaho Sess. Laws, ch41® 1. The stated inteahd apparent purpose of the
amendment to Idaho Code88-201 was to promote faiy stability, morality, and a
traditional view of tle marriage institution.

Section 32-201’'s man-woman marriage aigfbn took effect on January 1, 1996.
A few months later, the Idaho Legislatureearded 8§ 32-209 to include a public policy
against same-sex and evasive marriage36 1daho Sess. Law€h. 331, 8§ 1. From
Idaho’s territorial days until the amendmerajgproval in 1996, laho law codified the
long-established “place of celebration ruleliereby “[a]ll marriages contracted without
this state, which would be Ma by the laws of the codry in which the same were
contracted, are valid in this stdtedaho Code Anng 32-209 (1983)see alsdilton v.
Stewart 96 P. 579, 583 (Idaho 1908) (“This statuterely announces the general rule of
law, as we understand it, trexty contract which is a valid marriage according to the law
of the place where the contrachisde is valid everywhere.”).

But in 1996, the Legislature ended Idahimalition of comity toward out-of-state
marriages. At the time, Speaker of the Ho&&mpson voiced his concern that Hawaii
might recognize same-sex marriages and leaafeddvith no choice but to reinforce its
current policy or recognize se-sex marriage by defauRelating to Recognition of

Foreign Marriages: Minutes for Feb. 15, 98 Meeting on H.B. 658 Before the H.
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Judiciary, Rules, & Admin. Comnh3d Legis. Sess., 2d Reg. Sess. 2 (Idaho 1996).
According to Representativeilliam Sali, there was no time to delay or study the matter
because Hawaii would dictate Idaho’s mareigglicy if the Legislature did not addl.
Despite opposition from religious leadersjildiberties advocatesand both homosexual
and heterosexual citizens, thidl easily passed the HousedhSenate before arriving on
Governor Batt's desk.

With the Governor’s signature, the l&wok immediate effeabn March 18, 1996.
This swift transition from bill to governingyawas due to a legislative declaration of
emergency that accompanie@ tubstantive changes t82-209. 1996 Idaho Sess.
Laws, Ch. 331, 8 2. The Legislature’s seokargency was vindicated when, later that
year, a Hawaii trial court rejected everypfiered justification for Hawaii’'s same-sex
marriage ban and enjoined Hawaii from degymarriage license applications solely
because of the applicants’ sexual orientati®aehr v. Miike 1996 WL 694235 (Haw.
Cir. Ct. Dec. 3, 1996%kuperseded by statytdaw. Rev. Stat. 8§ 572-1 (1998). Thus, the
purpose of the 1996 amendment to km&vode § 32-209 was to buttress Idaho’s
traditional definition of marriage againdtanges in other states’ marriage laws.

By 2003, the highest courts in Vermamtd Massachusetts had ruled that their
respective state constitutionepluded the denial of marga benefits on the basis of
sexual orientatiorBaker v. State744 A.2d 864 (Vt. 1999fGoodridge v. Dep’t of Pub.
Health, 798 N.E.2d 941 (Mass. 2003). Thesgalepments again prompted legislative
reactions across the country. This time, howete Idaho Legislature sought to place on

the ballot a proposed amendment to the dd@bnstitution that would prevent an Idaho
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court from reaching a result similar to thos&/grmont and Massachusetts. Efforts to do
so in 2004 and 2005 failed garner the necessary twartts majority in the ldaho
Senate. But, in 2006, a third measure was introduced in the House, debated, and this time
passed both chambers. H.R.J. Res. ) b8g., 2d Reg. Sess. (Idaho 2006). The
legislative approval allowethe following question to appear on the November 2006
general election ballot:
Shall Article Ill, of the Constitution othe State of ldho be amended by
the addition of a new Section 28,dmvide that a marriage between a man

and a woman is the only domestic legal union that shall be valid or
recognized in this state?

(Dkt. 57-8 at 2.)

The public debate over the proposahich became knowas Amendment 2,
centered on tradition, family, and equaliBee generall{Dkt. 57-4; Dkt.57-7 at 6-16,
18-20, 35; Dkt. 57-8 at 5, 42-128.) Suppostef the amendment argued that traditional
marriage between a man and a woman forenémlindation for stable and nurturing
families. Both sides debated the relatelity of opposite-sex versus same-sex
parenting. Those opposed to the amendrasmghasized that same-sex couples could be
just as loving and committed to each othet #reir children as qosite-sex couples.
Some framed the debate in explicitly religidasms, but faith leaders spoke out on both
sides. Others characterize@ tmatter as a secular issudgeanfciting the need for equality
among citizens.

On November 7, 2006, Idaho’s electoradek to the ballot box, and 63.3% voted

in favor of Amendment 2. (Dkt. 57-8 8t) The amendment immunized ldaho’s man-
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woman marriage definition from attack in thatsts courts or legislative bodies. As a
result, nothing short of a successful federal constitutional challenge or a superseding
amendment to Idaho’s Constitbn would be sufficient tehange Idaho’s Marriage
Laws.

Because over 280,000 Idahoans votedAimendment 2, it is not feasible for the
Court to infer a particular purpose or intent floe provision. But, as Plaintiffs argue, it is
obvious that Idaho’s Marriage Laws purpidly discriminate on the basis of sexual
orientation. Suggesting that the laws’ disgnatory effects are merely incidental,
Defendants characterize themedforts to preserve Idah®traditional civil marriage
institution. “But ‘preserving th traditional institution of marria is just a kinder way of
describing the Statetmoral disapprovabf same-sex coupled’awrence 539 U.S. at
601 (Scalia, J., dissenting). Although tbeurt finds Idaho’s Marriage Laws were
motivated, in part, by important governmentdérests, their history demonstrates that
moral disapproval of homosexuality waswarderlying, animating factor. As with
DOMA, the “practical effect” of Idaho’s Maage Laws is “to impose a disadvantage, a
separate status, and so a stigma” on ssaldé people based solely on their sexual
orientationWindsor 133 S. Ct. at 2693. The ques now is whether any of the
Defendants’ asserted justifitons overcome the inequalitmposed upon Plaintiffs and
others like them,

2. Asserted Justificationgor Idaho’s Marriage Laws

All Defendants assert that Idaho’s Marridgevs relate to the State’s interest in

maximizing child welfare but differ on hothe means—denying marital status to same-
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sex couples—serve this child-welfare e@avernor Otter primarily contends the
definition fosters a traditional, child-centnearriage culture and otherwise promotes
optimal family structures. The State and Réeo Rich claim the definition allows Idaho
to channel its limited fiscal resourcesvird naturally procreative relationships.

Aside from child welfare, the Governand amicus curiae Cornerstone Family
Council of Idaho assert Idaho’s MarriageAsaserve additional, important interests.
They maintain that the Laviarther the State’s interest in federalism. Governor Otter
also claims Idaho’s Marriage Laws serve 8tate’s interests in accommodating religious
freedom, avoiding civic strife, and affirmirgmocratic consensus. The Court addresses
each asserted justification below.

a. Child Welfare

Governor Otter contends that Idaho’sriMiage Laws advance the State’s interest
in protecting children. Children are indeleoth vulnerablerad essential to the
perpetuation of society. And, although theurt agrees that the State has a compelling
interest in maximizing chilevelfare, the link between theterest in protecting children
and Idaho’s Marriage Laws is so attenuated that it is not rational, let alone exceedingly
persuasive.

Governor Otter observes that man-womaarriage is an ancient and traditional

“child-centered institution, one focused fiesxd foremost on the welfare of children
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rather than the emotiohimterests of adults® (Dkt. 57-2 at 10.) The Governor
emphasizes this “conjugal”’ view of marriageceurages “parents to routinely sacrifice
their own interests to the legitimateadks and interests of their childrend.j And, the
Governor asserts, Idaho’s Marriage Lawsfi@ice this traditionalchild-centric norm by
offering marital status only to couplestvthe natural capacity to procreate.

The Governor claims that recogmgisame-sex marriages would radically
redefine the institution by imposing a “cemé-based” marriage regime. Without the
normative guidance of traditional marriage, @evernor fears thahe social institution
of marriage will erode. This deinstitutionalizati of marriage could cause parents to turn
away from the self-sacrificat, the Governor asseris,a hallmark of Idaho’s
traditional, child-centric regime.

The Governor also claims that Idahdarriage Laws further the State’s interest
in child-welfare by promoting optimal fiaily structures. @ing to volumes of
sociological studies, the Governor advantesgeneral proposition that two parents in a
low-conflict marriage constitute thegtimal child-rearing environmerttee generally
(Dkt. 57-8 at 103-128; 57-9 thugh 57-11 at 150.) Plaintifido not dispute this general

conclusion. (Lamb Dec., Dkt. 47 1 17-20.) Bw¢ Governor further argues that children

13 The Governor does not argue that Idahdarriage Laws advance traditional marriage

for tradition’s sake alone. But it bears repegtihat the “[a]ncient lieage of a legal concept
does not give it immunity from attk for lacking a rational basisHeller v. Doe 509 U.S. 312,
326 (1993). Moreover, “the fact théte governing majority in a &e has traditionally viewed a
particular practice as immdrig not a sufficient reasonrfapholding a law prohibiting the
practice; neither history ndradition could save a law g@hibiting miscegenation from
constitutional attack.”Lawrence v. Texa$39 U.S. 558, 577-78 (2003) (quotiBgwers v.
Hardwick,478 U.S. 186, 216 (1986) (Stmns, J., dissenting)).
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uniquely benefit from parental gender “compéatarity”—that is, parenting by parents

of the opposite sex. (Dkt. 90 at 3.) Plaintifsunter by emphasizing the broad consensus
among sociological experts that gendethef two parents makes no difference for a
child’s well-being. (Lamb Dec., Dkt. 4] 32-36.) Thus, the parties fundamentally
disagree on whether same-sex parentieggtively affects a child’s well-beirg.

The best that can be sdat Defendants’ position is that some social scientists
guibble with the prevailing consensus that¢hédren of same-sex parents, on average,
fare no better or worse than ttigldren of opposite-sex parentd. (1 35-41.) But the
Court need not—even if it could aitBummary judgmentage—resolve this
sociological debate. The parties’ debate dlerscientific literature distracts from the
essential inquiry into the logical link tveeen child welfare and Idaho’s wholesale
prohibition of same-sex marriage. Thaklis faulty for at least four reasons.

First, civil marriage in Idaho is arths long been a designedly consent-based
institution. The law speaks of marriage asiail'contract . . . to which the consent of
parties capable of making it is necessalgdho Code 32-201. True, “throughout human
history and across many cultures, marriageldess viewed as axclusively opposite-
sex institution and as one inextricably lidki® procreation andiological kinship.”
Windsor 133 S. Ct. at 2718 (Alito, J., dissenfinBut Idaho law is wholly indifferent to

whether a heterosexual couple wants to miaegause they share this vision or simply

14 Two federal district courts have hdddnch trials that focused on this quest@erry v.

Schwarzeneggei704 F.Supp.2d 921 (201@eBoer v. SnydeP014 WL 1100794 (E.D. Mich.
March 21, 2014). Both found that the overwhigignscientific consensus favors the “no
differences” view.
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seek a tax break. That sugltrass objective would be safént to obtain a marriage
license does not mean marriage is a cheapeanience. Instead,nteans that the value
of marriage derives from a place beyond the law’s reach.

Important as the child-centered visiohmarriage is, Idaho’s consent-based
marriage regime does not require heterosecomaples to accept or follow this norm.
Whatever the beliefs or intentions of the partibere is nothing camgal or child-centric
about the formality of obtaing a marriage license. The Gower offers only conjecture
to support his critical point—that allowing Rigiffs or people likehem to marry risks
vitiating the child-centered norm. There isenadence that allowingame-sex marriages
will have any effect on when, how, ohwopposite-sex couplehioose to marry.

Second, Idaho does not condition mareidigenses or marital benefits on
heterosexual couples’ ability or desire to hakédren. No heteroseal couple would be
denied the right to marry forifare to demonstrate the intetiat procreate. Indeed, as the
State and Recorder Rich observe, “[a]ttemptogestrict civil mariage to couples who
intend to have children wadidemand governmental inquiyto sensitive matters of
personal privacy and raise insuperable, @ mtinimum very significant, privacy-based
constitutional concerns.” (Dkt. 73 at 17.) Taioh that civil marriage is somehow tied to
a governmental interest in procreationasthreaten the lgitimacy of marriages
involving post-menopausal women, infertitelividuals, and individuals who choose to
refrain from procreating.Bostic v. Rainey970 F.Supp.2d 456, 8779 (E.D. Va. 2014).

Third, Idaho does notiihhold marriage licenses fmoheterosexual couples who

might be, or are, non-optimal parents. Under Idaho law, everyone from multiple
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divorcees, “dead-beat dadsge Zablocki434 U.S. 374, to prison inmatege Turner v.
Safley 482 U.S. 78 (1987), may marry, as lagthey marry someormé the opposite
sex. Yet Plaintiffs—six of whom have ctiten or step-children-are deemed unworthy
of marital benefits because theyghtbe less fit parents accang to an inconclusive
body of scientific literature. To the extehis amounts to a presumption of parental
unfitness, it bears emphasis that a sinpl@sumption was found unconstitutional over
40 years agdstanley v. Illinois405 U.S. 645 (1972) (holuy due process entitles unwed
fathers to a hearing beforesthcould be deemed unfit pats). Constitutionality aside,
"sexual orientation [is] whty irrelevant” to whether @erson can adopt children in
Idaho.In re Adoption of Dog—P.3d—, 2014 WI527144, at *6 (Idaho February 10,
2014). In a state where the privilege of baatg a child's adoptive parent does not hinge
on a person's sexual orientatj it is impossible to fathommow hypothetical concerns
about the same person's parental fitpessibly could relate to civil marriage.

Finally, and most importantly, the Goverrs child welfare rationales disregard
the welfare of children with same-sex paretits undisputed that “poverty and social
isolation [are] associated with maladjustm[in children], and adequate resources
support[] healthy adjustment.” (Lamb Debkt. 47  18.c.) It is also clear that
“[m]arriage can yield important benefitsrfohildren and familiesncluding state and
federal legal protections, economic resourtasijly stability, andsocial legitimacy.
These benefits are equally adtegeous for children and adstents in families headed
by same-sex and different-sex couple&d’ {{ 48.) Although the &te and Recorder Rich

dismiss same-sex households as “stati$fiaasignificant,” (Dkt. 73 at 12 n.3), no
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Defendant suggests that thatsts child welfare interest de@ot extend tohe children
in these households.

In this most glaring regard, Idaho’s Miage Laws fail to advance the State’s
interest because they withhold legal, finahcand social benefits from the very group
they purportedly protect—children. As fiae Kennedy observed, a law that withdraws
these benefits “humiliates . children now being raised Bame-sex couples. The law in
guestion makes it even more difficult for tti@ldren to understand the integrity and
closeness of their own famignd its concord with otherralies in their community and
in their daily lives.”"Windsor,133 S. Ct. at 2694. Failing shield Idaho’s children in any
rational way, Idaho’s Marriage Laws fall dme sword they wield against same-sex
couples and their families.

b. Focusing GovernmentaResources on Couples with Biological
ProcreativeCapacity

The State and Recorder Rialticulate a somewhat different link between child
welfare and Idaho’s prohibition of same-sexrnage. They propose @h Idaho’s interest
in child welfare is servelly directing the State’s lited resources to opposite-sex
couples. The State is juséil in reserving marital befits for these couples, the
argument continues, becauseyathiey have the natural abilitg procreate. Pointing to
the public costs of divorce, single parentiagd tax breaks for maed couples, Recorder
Rich and the State argue that the Stateavaid some of these costs by not allowing

same-sex couples to marry.
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Even in rational basis cases, the Supreme Court has rejected the argument that
cost-cutting is a sufficient reason fomgeng benefits to discrete groupPlyler v. Doe
457 U.S. 202, 229 (1982) (ialrdating a Texas statute thadnied free public education
to children of undocumented migrants). When Arizona threated to deny health care
benefits to the same-sex domestic partnéstate employees, the Ninth Circuit affirmed
the district court’s rejection dhe Arizona’s cost-saving rational®iaz v. Brewer656
F.3d 1008, 1013 (9t@ir. 2011). In both cases, the chief constitutional problem was that
the states’ attempts to cut costs tellan arbitrarily selected group.

Because heightened scrutiny applies here, the Court must focus on the Laws’
actual purposes. The Court finds that defegdhe State’s fiscal resources is not an
actual purpose of any law challengedhis case. Aside from the cost of putting
Amendment 2 on the ballot, (Dkt. 57-7 at ) record indicates that the only public
costs referenced during the debate oventbasure were the cost of defending it in
litigation, (Dkt. 57-8 at 5), and the costariving businesses ay from Idaho with a
State-approved message of intolerankck.gt 74.)

Even assuming cost-cutting was an acpuspose for Idaho’s Marriage Laws, the
State and Rich do not explaiwow avoiding the public & of same-sex marriages
improves child welfare. The Laws do not create new benefits for naturally procreative
couples; instead, thearbitrarily withhold benefits fnm a “statistically insignificant”
class of households with children. (DK8 at 12 n.3.) There is no showing that
forbidding same-sex maages makes naturally procreatoaiples more likely to marry,

let alone stay married. Nor is there anydewnce that the State has any compunction
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about expending its limited resources on pooereative or unstable heterosexual
marriages.

Defendants’ only explanain is that a law “doesot offend the Constitution
simply because the classification is not made with ema#tical nicety or because in
practice it results in some inequalitypandridge v. Williams397 U.S. 471, 485 (1970)
(internal quotation omitted). W this may be the case wharcourt reviews economic
legislation under the rational basis standarg,, U.S. R.R. Retirement Bd. v. Fri49
U.S. 166, 174 (1980), more precision is neagsadere, as here, the law discriminates
on the basis of sexual orientati@ee SmithKline740 F.3d at 481-82. If Idaho’s
Marriage Laws seek to improve child waak by focusing limited public resources on
heterosexual marriages, they do so patently arbitrary manner. They are at once
grossly overinclusive—by expding the State’s limited seurces on unstable marriages
and married couples with no intentatsility to procread—and dramatically
underinclusive—by dengg those resources to childne@hose parents happen to be
homosexual. The burden of thimsprecision falls on familiethat seek theame stability
that Idaho claims to incentie. This is not fiscal prudence; it is a State-endorsed
message of unworthiness that doeswititstand constitutional scrutiny.

C. Federalism

Governor Otter and amicus curiae CormamnstFamily Council of Idaho claim that
federalism principles requiredhCourt to uphold the State’athtional authority to define
marriage. Defendants also make two more $jpestate’s rights arguments. In particular,

Governor Otter claims tha&daho’s policy against recogmzy out-of-state same-sex
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marriages must be accepted enthe well-established publpolicy exception to the Full
Faith and Credit Claus8&ee Nevada v. Hali40 U.S. 410, 4221079). Defendants also
claim that Section 2 of the federal Defense of MagiAgt, codified at 28 U.S.C.

§ 1738C, authorizes Idaho to refuse recognition of same-sex marriages. All of these
arguments fail to consider that “neither Congress nor a State can validate a law that
denies the rights guaranteedthg Fourteenth AmendmenSaenz v. Row&26 U.S.
489, 508 (1999).

It is true federalism favors preserving a state’s right to choose policies uniquely
suited to the preferences of its citizens.dBgating a system with both state and federal
governments, the “Framers [of the Constitutiin]s ensured that powers which ‘in the
ordinary course of affairs, concern the lividsgrties, and properties of the people’ were
held by governments molecal and more accountableatiha distant bureaucracyNat'l
Fed'n of Indep. Busi. Sebelius132S. Ct. 2566, 2578 (2012) (quoting The Federalist
No. 45, at 293 (J. Madison)). Thus, “a singbeiageous state may, if its citizens choose,
serve as a laboratory; and try novel soarad economic experiments without risk to the
rest of the country.New State Ice Co. v. Liebmar#85 U.S. 262, 311 (1932) (Brandeis,
J., dissenting)Windsorupheld this principle by invalidating the federal man-woman
marriage definition, in part, becauseitsf‘unusual deviation” from the federal
government’s usual deference to state ddimeslations laws. 133 S. Ct. at 2693.

However, “States are not the sole mded beneficiaries of federalisnBond v.

United States131 S. Ct. 2355, 2364 (2011). Fedisra has another dimension, one that
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“secures to citizens the liberties that derfraan the diffusion of sovereign power.”
Coleman v. ThompspB01 U.S. 722, @ (1991) (Blackmun, J., dissenting).
Federalism also protects the liberty tfpgersons within a State by ensuring
that laws enacted in excess of delegated governmental power cannot direct
or control their actions. By denying any one government complete
jurisdiction over all the concerns g@ublic life, federalism protects the

liberty of the individual from arbiairy power. When government acts in
excess of its lawful powers, that liberty is at stake.

Bond 131 S. Ct. at 2364 (citation omitted).deealism is not just a bulwark against
federal government overreach; it is atsoessential chkmon state power.

For that reason, “federalism” is no answeéere, as here, individuals claim their
state government has trampled their constitutional rights. Intiéiedsoralso
recognizes the transcendent quality ofwlial constitutional rights, even when those
rights conflict with a state’s traditional saegn authority. “State laws defining and
regulating marriage, of coursmust respect the constitutiorrgghts of personsseeg.g.,
Loving .. .”Windsor 133 S. Ctat 2691 (emphasis added). As other courts have
recognizedWindsofs citation toLovingfor this proposition “is a disclaimer of enormous
proportions.”Bishop v. U.S.962 F.Supp.2d 1252279 (N.D. Okla. 2014)n Loving,
Virginia’s sovereign authority over maritalations could not save the State’s anti-
miscegenation laws. And, just aslioving Idaho’s right to regulatdomestic relations is
subject to the paramount rights of its citizefisat is the way of our federal system.

d. Accommodating Religious Freedomyvoiding Civic Strife, and
AssuringSocialConsensus

Finally, Governor Otter argues thatatb’s Marriage Laws should be upheld

because they serve the related goals gbariimg religious liberty, avoiding the potential
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for religion-centered conflicts, and affirming a prevailing soamsensus on marriage.
Analogizing to the Supreme Gd’s days-old decision iBchuette v. BAMNL34 S. Ct.
1623 (2014), the Governorgares that “a state’s votecanban preferences” and that
courts should “let[] the people make difficpolicy choices throug democratic means.”
(Dkt. 93 at 2.) Yet the Governor acknowledgas he must, this “is not to say the State
can invoke concerns about religious freedom or religiorte@lsocial strife as a basis for
denying rights otherwise guaranteedthy Constitution.” (Dkt. 57-2 at 53.)

The Governor’'s argument concerning religs liberty is myopic. No doubt many
faiths around the world and in Idaho hderegstanding traditions of man-woman
marriage rooted in scripture. But not all religions share the view that opposite-sex
marriage is a theological imperative. In faadme of the Plaintiffs actively worship in
faiths that recognize and supptheir unions. (S. Watsdbec. 13, Dkt. 51.) To the
extent Governor Otter argues that Idaho hizgi@imate interest in validating a particular
religious view of marriagehat argument blithely disregds the religious liberty of
congregations active in Idaho. “By recognizihg right to marry a partner of the same
sex, the State allows these groups the freetdopnactice their degious beliefs without
mandating that other groups must adopt similar practiggshen v. Herbert961
F.Supp.2d 1181, 12 (D. Utah 2013).

Likewise, a desire to protect or maintaiparticular social consensus does not
withstand constitutional scrutiny. “A cien’s constitutional rights can hardly be
infringed simply because a majority the people choose that it béticas v. Forty-

Fourth Gen. Assembly of Caol@77 U.S. 713, 736-371964). The Supreme Court’s
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decision inSchuettesays nothing to the caary. Unlike this caseschuettenvolved the
Michigan electorate’s vote to stop the racialgcriminatory, albeit arguably beneficial,
practice of affirmative action. 134 S. Ct.1&30 (“The question e concerns not the
permissibility of race-conscious admissigruicies under the Guwtitution but whether,
and in what manner, voters in the Statey oteoose to prohibit the consideration of
racial preferences in governmental demisi, in particular with respect to school
admissions.”). Far from establishing a stateghtito violate the Fourteenth Amendment
by majority vote Schuettestands for the unremarkable proposition that voters can and
should be allowed to end their state’s diminatory policies. That principle has no
application in a case, likeithone, where voters imposagurposefully discriminatory
policy that undermines a fundamental right.

Rather, the dispositive principle in this eas that “fundamental rights may not be
submitted to vote; thegiepend on the outconod no elections.W. Va. Bd. of Educ. v.
Barnette 319 U.S. 624, 638 (1943). The Supreme €has endorsed this principle again
and again. As Justice Robddckson so eloquently put it:

The framers of the Constitian knew, and we shouldot forget today, that

there is no more effective praalc guaranty against arbitrary and

unreasonable government than to reqtiva the principles of law which

officials would impose upon a mintyr must be imposed generally.

Conversely, nothing opens the door tbimary action so effectively as to

allow those officials to gk and choose only a fete@ whom they will apply

legislation and thus to escape the pcditiretribution that might be visited

upon them if larger numbers weidfected. Courts can take no better

measure to  assure that laws will bstjthan to require that laws be equal
in operation.
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Railway Express Agency v. New Y@R6 U.S. 106, 112-B1(1949) (Jackson, J.,
concurring).

This principle resonates today, as 1@l courts across the country have in
recent months reached similar conclusionshenvery issues present in this cise.
Considering many of the same arguments anchnodfithe same law, each of these courts
concluded that state laws prohibiting oiuseng to recognize same-sex marriage fail to
rationally advance legitimate state intere$tss judicial conensus was forged from
each court’s independeanalysis of Supreme Court cases extending fromng
throughRomer Lawrence andWindsor The logic of these precedits virtually compels
the conclusion that same-sex and oppositeceeples deserve equal dignity when they
seek the benefits and responsibilities @fleharriage. Because ldaho’s Marriage Laws
do not withstand any applicable form oihstitutional scrutiny, the Court finds they
violate the Fourteenth Amendmentttee United States Constitution.

V.  CONCLUSION

The Plaintiffs are entitled textraordinary remedies betse of their extraordinary

injuries. Idaho’s Marriage Lawsithhold fromthem a profound and personal choice, one

that most can take for gremd. By doing so, Idaho’s Maage Laws deny same-sex

15 Kitchen v. Herbert961 F.Supp.2d 1181, (D. Utah 201Bishop v. U.S.962 F.Supp.2d
1252 (N.D. Okla. 2014 Bourke v. Beshear—F.Supp.2d—, 2014 WL 556729 (W.D. Ky. Feb.
12, 2014)Bostic v. Rainey970 F.Supp.2d 456 (E.D. Va. 2014&e v. Orf —F.Supp.2d—,
2014 WL 683680 (N.D. lll. Feb 21, 201Dg Leon v. Perry—F.Supp.2d—, 2014 WL 715741
(W.D. Tex. Feb. 26, 2014T,anco v. Haslam—F.Supp.2d—, 2014 WL 997525 (M.D. Tenn.
Mar. 14, 2014)DeBoer v. Snyder—F.Supp.2d—, 2014 WL 1100794 (E.D. Mich. Mar. 21,
2014);Henry v. Himes—F.Supp.2d—, 2014 WL 1418395 (S.D. Ohio Apr. 14, 20B4}xkin v.
Bogan —F.Supp.2d—, 2014 WL 1568884 (S.D. Ind. Apr. 18, 2014).

MEMORANDUM DECISION AND ORDER - 55



couples the economic, practicamotional, and spiritual befiis of marriage, relegating
each couple to a stigmatized, second-clasist Plaintiffs suffer these injuries not
because they are unqualifiednt@rry, start a family, or growld togetherbut because of
who they are and whom they love.

The Defendants offered rvidence that same-sex marriage would adversely
affect opposite-sex marriages or thdlveeing of children. Without proof, the
Defendants’ justifications echo the unsaisiated fears that could not prop up the anti-
miscegenation laws and rigid gender roledayfs long past. Then as now, it is the duty
of the courts to apply the law to the fact®indence. Here, the facare clear and the law
teaches that marriage is a fundamental riglatilagitizens, which neither tradition nor the
majority can deny.

The Fourteenth Amendment guaranteedus process and equal protection lie at
the core of our constitutional system. Whle Supreme Court has not expressly decided
the issues of this case, it has over the desanarked the pathahleads to today’s
decision. “[T]he history of our Constitution . . . is @tery of the extension of
constitutional rights and protectionsgeople once ignodeor excluded.United States v.
Virginia, 518 U.S. 515, 557 (1996). Slow as tharch toward equality may seem, it is

never in vain.
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ORDER

The Court GRANTS Plaintiffs’ Motion for Surﬁmary Judgment (Dkt. 45).
Defendant Governor Otter’s Motion for Summa}fy Tudgment (Dkt. 57) and Defendant
Recorder Rich and Defendant-Intervenor Idaho’s Motions to Dismiss (Dkt. 30, 41, 43)
are DENIED.,

The Court hereby DECLARES that Idaho’s Marriage Laws are unconstitutional
because they violate Plaintiffs’ rights under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment to the United States Constitution.

The Court PERMANENTLY ENJOINS the State of Idaho and its officers,
employees, agents, and political subdivisions from enforcing Article I1I, § 28 of the Idaho
Constitution; Idaho Code Sections 32-201 and 32-209; and any other laws or regulations
to the extenf they do not recognize same-sex marriages .validly contracted outside [daho
or prohibit otherwise qualified same-sex couples from marrying in Idaho. This injunction
shall take effect at 9:00 a.m. MDT on May 16, 2014.

IT IS SO ORDERED.

DATED: May 13, 2014.

CANDY WAGAHOFF DALE
CHIEF U.S. MAGISTRATE JUDGE
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