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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

GARY BRUCE WARD,
Petitioner, Case N01:13cv-00495CWD

V. MEMORANDUM DECISION AND
ORDER

CAROLYN W. COLVIN,

Acting Commissioner of Social Security
Administration,

Respondent.

INTRODUCTION

Currently pending before the Court for its consideration is Petit@agy Ward’s
Petition for Review (Dkt. 1) of the Respondent’s denial of social security berfgéd
November 19, 2013. The Court has reviewed the Petition for Review and the Answer, the
parties’ memoranda, and the administrative record (“AR”), and for thengaisat follow, will
remand tahe G@mmissioner withnstructions.

PROCEDURAL AND FACTUAL HISTORY

Petitioner filed an application for Disability Insurance Benefits and [8opmtal

Security Income ofrebruary 9, 2011, claiming disability beginning on December 2, 2006, due to

back pain caused by thoracic fractures and degenerative disc disease, asthntaplo$troctive

MEMORANDUM DECISION AND ORDER - 1

Dockets.Justia.com


http://dockets.justia.com/docket/idaho/iddce/1:2013cv00495/32641/
http://docs.justia.com/cases/federal/district-courts/idaho/iddce/1:2013cv00495/32641/19/
http://dockets.justia.com/

pulmonary disease, and upper and lower extremity trefhbrs.application was denied initially
and on reconsideration, and a hearing e@asluctedn July 25, 2012hefore Administrative

Law Judge (“ALJ) John Molleur. After hearing testimony from Petitioner, vocational expert
Beth Cunningham, and Petitionevigfe, ALJ Molleur issued a decision finding Petitioner not
disabled on August 24, 201Retitionertimely requested review by the Appeals Council, which
denied higequest for review o@ctober 10, 2013.

Petitioner appealedighfinal decision to the Court. The Court has jurisdiction to review
the ALJ’s decision pursuant to 42 U.S.C. § 405(g).

At the time of theJuly 2012hearing, Petitioner wa&7 years of age. Petitioneompleted
high school. Petitioner’s prior work experience includes workrasdical sales representative
and hospital equipment maintenance technician.

SEQUENTIAL PROCESS

The Commissioner follows a fiveep sequential evaluation for determining whether a
claimant is disabledSee20 C.F.R. 88 404.1520, 416.920. At step one, it must be determined
whether the claimant is engaged in substantially gainful activity. The @lntifPetitioner had
not engaged in substantial gainful activity sintedfieged onset datef December 2, 2006\t
step two, it must be determined whether the claimant suffers from a sevemenempaThe ALJ
found Petitioner'slegenerative disc diseassthma, and chronic obstructive pulmonary disease
severeawithin the meaning of the Regulations.

Step three asks whether a claimant’s impairments meet or equal a listed impairngent. Th
ALJ found that Petitioner’s impairments did not meet or equal the criteria for the listed
impairments, specificallgonsidering the listings for disorders of the musculoskeletal system
(1.00) and respiratory system (3.0@)a claimant’s impairments do not meet or equal a listing,
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the Commissioner must assess the claimaasidual functional capacity (“RFC”) and
determineat step fourwhether the claimant has demonstrated an inability to perform past
relevant work.

The ALJ found Petitioner was not able to perfolisgast relevant work aan inventory
clerk or medical sales representatife claimant demonstrates an inability to perform past
relevant work, the burden shifts to the Commissioner to demonsitratep fivethat the
claimant retains the capacity to make an adjustment to other work that exists inasigtevels
in the national economy, after considering the claimant’s residual functiapatity, age,
education and work experience.

The ALJ determined Petitioner retained the RFC to perforedaced rage ofsedentary

work. The ALJ found as follows:

After careful consideration of the entire record, the undersigned
finds that the claimant has the residual functiocapacity to
perform sedentary workas defined in 20CFR 404.1567(a).
Specifically, hecan lift/carry 10 pounds, stand/walk for 2 hours
and sit for 6hoursin an 8-hour workday. He is abl® balance,
bend, stoop, kneel, crouch awmdawl on an occasional basis. He
can climb stairs and ramps occasionally. The claimamist avoid
exposure to dust, fumes, gases, noxious irritants and extreme
humidity and heat.

(AR 13.) Given the abovanitations,the ALJ concluded Petitioner would be able to perform the
requirements of representative occupations such as order clerk, charge aeckuandl
document preparer.
STANDARD OF REVIEW
Petitioner bears the burden of showing that disability benefits are prajaersieeof the

inability “to engage in any substantial gainful activity by reason of ardicakly determinable
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physical or mental impairment which . . . hagddsor can be expected to last for a continuous
period of not less than 12 months.” 42 U.S.C. § 423(d)(1¥#¢;alsel2 U.S.C. §
1382c(a)(3)(A)Rhinehart v. Fich, 438 F.2d 920, 921 (9th Cir. 1971). An individual will be
determined to be disabled onfyher physical or mental impairments are of such severity that she
not only cannot do her previous work but is unable, considering her age, education, and work
experience, to engage in any other kind of substantial gainful work which iexisesnationa
economy. 42 U.S.C. § 423(d)(2)(A).

On review, the Court is instructed to uphold the decision of the Commissioner if the
decision is supported by substantial evidence and is not the product of legal error. 43U.S.C
405(g);Universal Camera Corp. v. Nat'| Labor Relations B840 U.S. 474 (1951Meanel v.

Apfel 172 F.3d 1111, 1113 (9th Cir. 1999) (as amend2ellprme v. Sullivan924 F.2d 841,

846 (9th Cir. 1991). Substantial evidence is such relevant evidence as a reasonablglmind mi
accept aadequate to support a conclusidtichardson v. Perale€02 U.S. 389, 401 (1971). It

is more than a scintilla but less than a preponderdacegrson v Chated 12 F.3d 1064, 1066
(9th Cir. 1997), and “does not mean a large or considerable amountehewi”’ Pierce v.
Underwood 487 U.S. 552, 565 (1988).

The Court cannot disturb the Commissioner’s findings if they are supported by
substantial evidence, even though other evidence may exist that supports theepstitiaims.

42 U.S.C. § 405(gFlaten v. Sec’y of Health & Human Serv#4 F.3d 1453, 1457 (9th Cir.
1995). Thus, findings of the Commissioner as to any fact, if supported by substadéateyi
will be conclusive.Flaten 44 F.3d at 1457. It is wedlettled that, if there is setantial evidence
to support the decision of the Commissioner, the decision must be upheld even when the
evidence can reasonably support either affirming or reversing the Caomaiss decision,
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because the Court “may not substitute [its] judgment for that of the CommissidMezduzco v.
Apfel 188 F.3d 1087, 1089 (9th Cir. 1999).

When reviewing a case under the substantial evidence standard, the Court riiay ques
an ALJ’s credibility assessment of a witness’s testimony; however, as adedlibility
assessment is entitled to great weight, and the ALJ may disregard a clasabisesving
statementsRashad v. Sullivard03 F.2d 1229, 1231 (9th Cir. 1990). Where the ALJ makes a
careful consideration of subjective complaints but provides ademesens for rejecting them,
the ALJ’s weltsettled role as the judge of credibility will be upheld as based on substantial
evidence.Matthews v. Shalaldl0 F.3d 678, 679-80 (9th Cir. 1993).

DISCUSSION

Petitionerchallenges the ALJ conclusiomat stepfour when determining his RFC.
Specifically, Petitioner contendise ALJ erredy (1) rejecting Petitioner’s testimony and by
failing to provide clear and convincing reasons for finding Petitioner not fréljilde; (2)
failing to consider the cumulative effect of all of Petitioner’'s medical impairmerd3an
rejecting the opinions of treating provider Daniel Marsh, M.D., and consultativeiesr Mark
Harris, M.D.The Court will examine the first two issues in the context of Petitioner’s credibility,
and then turn itanalysisto theALJ’s treatment of the physician opinions.

1. Credibility

Ward argues that the ALJ erred in discrediting his testimony. Ward testifiedghat h
impairments include thoracic pain, tremors, and the frequent need to rest due fxpaiy
exacerbates his condition, but when he is able to rest in his recliner, the pain stigsitsss an
armchair because he needs something to put his arms on to hold him up due to thona@s fract
andresultingkyphosis. Ward plans out his activities around 1@stnetimes, Ward sits at the
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dining room table to read a magazine or a book, and he is able to check e-mail on his computer.
It generally takes him an entire day to do the laundry, he is able to loadtivasher while

sitting, and he can sit in his recliner in the kitchen and help his wife chop vegetalleséo,

albeit slowly.

Wardhas not dongard workfor several yearsand he is able to vacuum one area rug
once a week. He is no longer able to walk down to the basement, so his son helps him with the
water softener located in the basem#&viard is able to shop at the grocery store, but he leans on
the cart and is unable to buy enoyghbceries foa whole week. Instead, he takes a short trip to
the store once a dayhe tremors occur in his hands, and have beqoogressively worse over
time. When heompletedhe disability questionnaire, his handwriting was not entirely legible
and it took him most of a dag complete ibecause of his hand tremor. (AR 46, 257-265.)

The ALJ concluded that Ward’s statements “concerning the intensity,tpecasand
limiting effects of his symptoms are not credible to the extent they are inconsigtetitev
above residual functional capacity assessment,” and provided a discussion ad¢heesvi
supporting that conclusion.

An ALJ is not “required to believe every allegation of disabling pain” or other non-
exertional impairmentOrn v.Astrue 495 F.3d 625, 635 (9th Cir. 2007) (quotiar v. Bowen
885 F.2d 597, 603 (9th Cir. 1989)). But, to discredit a claimant’s testimony when a medical
impairment has been established, the ALJ’s findings must be supported by spegéitt
reasongor the disbeliefReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998)nless there is
affirmative evidence showing that the claim is malingering, the ALJ must provide clear and
convincing reasons for rejecting pain testimoByrch v. Barnhart400 F.3d 676, 680 (9th Cir.
2005).General findings are insufficient; the ALJ must identify what testimony is nobéeed
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and what evidnce undermines the claimant’'s complairReddick 157 F.3d at 722.

The reasons an ALJ gives for rejecting a claimant’s testimony muappersed by
substantial evidence in the recofdegennitter v. Comm’r of Soc. Sec. Adni66 F.3d 1294,
1296 (9th Cir. 1999). If there is substantial evidence in the record to support the ALJ’s
credibility finding, the Court will not engage in secaguessing.Thomas v. Barnhay278 F.3d
957, 959 (9th Cir. 2002). When the evidence can support either outcome, the court may not
substitute its judgment for that of the ALTackett v. Apfell80 F.3d 1094, 1098 (9th Cir.

1999).

In evaluating credibility, the ALJ may engage in ordinary techniquesdilility
evaluation, including considering claimant’s reputation for truthfulness and istmges in
claimant’s testimony, or between claimant’s testimony and conduct, claindailysactivities,
claimant’s work record, and testimony from physicians and third partiegrcong the nature,
severity and effectfdhe symptoms of which claimant complainBhomas v. Barnhar278 F.3d
947, 958-59 (9th Cir. 2002). Also, the ALJ may consider the location, duration and frequency of
symptoms; factors that precipitate and aggravate those symptoms; the amoiote effiecss of
medications; and treatment measures taken by the claimant to alleviate those syrSg®ms.
Soc. Sec. Ruling 96-7p.

Here, the ALJ gave several reasons for rejecting Ward’s testimony .tk #tLJ
rejected Ward’s testimony because Ward desdritaily activities that are not limited to the
extent one would expect given his complaints of disabling symptoms and limitationrsLThe
cited that Ward takes care of his house with time to rest, cares for his catepragals, and
goes shopping. Th&LJ questioned also Ward’s fine motor manipulation skills, because he was
able to sit in the kitchen and slice and dice food. But the mere fact a claimantrieasarar
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certain daily activities “does not in any way detract from [his] credibility §sisp overall
disability.” Orn, 495 F.3d at 639 (quotingertigan v. Haltey 260 F.3d 1044, 1050 (9th Cir.
2001)).

Daily activities may be grounds for an adverse credibility finding tifaimantis able to
spend a substantial part of his day engaged in pursuits involving the performphgsicél
functions that are transferable to a work setti@yri, 495 F.3d at 639 (quotirfgair v. Bowen
885 F.2d 597, 603 (9th Cir. 1989)he ALJ must make specific findings relating to the daily
activities and their transferabifito conclude that a claimant’s daily activities warrant an adverse
credibility determinationHere,however there is ngher evidence to support that Ward’s
activities are transferrable to a work settirmg proof that Ward spent a substantial part of his
day engaged in transferable skills. Further, there is no indication that the ALatmok i
consideratiorthe effect oMvard’s tremors, which werclearly documented by his treating
physician Dr. Marsh, and the consultative examiner, Dr. Hasisvell as evidencddy Ward’s
own handwritingn the recordThe Court concludes, therefore, that the ALJ failed to make
sufficient findings, as more fullgxplained below.

First, Ward’s activities are so punctuated by rest that they cannot be said to bear a
meaningful relationship to the activities and demands of the workdlaeeALJ’s rationale for
discrediting Ward'’s testimony about the extent of his limitations was\fhad’s abilities
“provide support for the RFC conclusion.” This rational is insufficient. The ALJ magupgort
his credibility determination by referrirtg the RFC conclusion. Additionally, the ALJ supported
his adverse credibility finding bindicating the recordupportghe inferencehat “treatment has
been generally successful in controlling” his pain symptoms, because Wartedbtai
improvement from pain block injections. However, the record contains no evidence of
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conservative treatment that alleviates Ward’s paim daily, longerm basisRather, Dr. Marsh
indicated on May 3, 2010, that Ward'’s pain is controlled by structuring his actteitaaimize
pain symptoms. (AR 277.)

Only one pain block procedure, performed on May 20, 2010, is notkd recordDr.
Marsh indicated that the pain would return and repeat injections would be required, or an
ablation would be necessary to cauterize the nerves. (AR 274.) Ward testifrtadrieictant to
proceed with ablation because of the 50/50 success rate. (AR 52.) Thus, while Wazdided re
temporary improvement from pain block injections, the ALJ failed to consider thédiong
outcome. There wasubstantial evidence in the record indicating the relief provided by pain
block injections was temporary, and the pain would return. There was no assessthermlby
as to how the pain block injections would control Ward’s pain on a daityainedass to
allow him to work fulltime. Thus, the ALJ’s credibility determination as to the limiting effects
of Ward’s pain and the ability to control it with fairly invasive treatmestnot supported by
substantial evidence.

Second, the fact that Ward can, and does, engage in occasional chopping araf dicing
food in the kitchen bears no relationshighework activitieshe would be required to perform
for the jobs the ALJ identifiedlhe vocational expert testified that the job of charge account
clerk would requie data entry andhé ability to use a computer frequently throughout the day,
while the job of order clerk would require frequent handwriting. (AR 64-66.) The job of
document preparaisowould require keyboarding and handwriting to some degree. The ALJ
did not explain how a few minutes of slowly chopping and dicing while sitting in a recline
discredited Ward’'s documented inability to wrapeickly or legibly,or to use a keyboard
throughout the day in a work settirigather, itappearshe ALJ discredited the effect of Ward’s
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tremors entirely, because no provision was made for consideratiloa effect of the tremors in
the ALJ’'s RFC analysisihe ALJ’s conclusion thahecause Ward sometimes helps his wife
chop and dice during meal preparatibe therefore has traferrable skillsis in error. The jobs
of order clerk, charge account clerk, or document preparer all require handwriting and
keyboardingThe ALJ erroneously disregarded the evidence of handwriting and keyboarding
requirementsThe ALJ’s credibility determinatiois thereforenot supported by substaritia
evidence and the RFC analysis is in error because it did not include all of Ward’s ilim& &
relation to the fine motor skills required for the representative jobs identifi@dadable for
him.
2. Physician Testimony

The United States Court of Appeals for the Ninth Circuit distinguish among the opinions
of three types of physicians: (1) those wheatrthe claimant (treating physicians); (2) those who
examine but do not treat the claimant (examining physicians); and (3) those vieo eegmine
nor treat the claimant (nonexamining physiciarigster v. Chatter81 F.3d 821, 830 (9th Cir.
1995). Generally, more weight is accorded to the opinion of a treating source thanaatmantr
physicians.Winans v. Bower853 F.2d 643, 647 (9th Cir.1987). If the treating physician’s
opinion is not contradicted by another doctor, it may be rejected anlgiéar and convincing”
reasons.Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir.1991). If the treating doctor’s opinion

is contradicted by another doctor, the Commissioner may not reject the treafinggotis

opinion without providing “specific and legitimate reasons” supported by subs&ntance in

! The ALJ made short shrift af/ards tremors, ignoring theipotential limiting effects entirely
becauséone would expect that an individual that is limited by hand tremors wotlldskaself-injury
by utilizing sharp knives.” (AR 15.) But, thenas substantial discussion of the effect of the tremors
during the hearing, and/ards attorney posed several questions to the vocational expert about the
vocationaleffect of the tremor®Vard experienced.
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the record for so doingMurray v. Heckley 722 F.2d 499, 502 (9th Cir.1983).

An ALJ is not required to accept an opinion of a treating physician if it is conclasdry
not supported by clinical findingsviatney ex rel. Matney v. Sulliva®81 F.2d 1016, 1019 (9th
Cir. 1992). Additionally, an ALJ is not bound to a physician’s opinion of a petitioner’s plhysic
condition or the ultimate issue of disabilitiagallanes v. BoweB81 F.2d 747, 751 (9th Cir.
1989). If the record as a whole does not support the physician’s opinion, the ALJ mathagject
opinion. Batson v. Comm’r of Soc. Sec. Adm859 F.3d 1190, 1195 (9th Cir. 2004). Items in
the record that may not support the physician’s opinion include clinical findings from
examinations, conflicting medical opinions, conflicting physician’s treatmetes, and the
claimant’s daily activitiesld.; Bayliss v. Barnhart427 F.3d 1211 (9th Cir. 2005Jpnnett v.
Barnhart 340 F.3d 871 (9th Cir. 2003yJorgan v. Comm’r of Soc. Sec. Admib69 F.3d 595
(9th Cir. 1999). A ALJ mayalsoreject a treating physician’s opinion if it is based “to a large
extent” on a claimant’s selfeports that have been property discounted as not credible.
Tommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008).

Here, the ALJ gave little weight to either medical opinion rendered by tygattiysician
Dr. Marsh, orconsultative examiner Dr. Harris. In the present case, treating souret Dan
Marsh, MD, completed physical RFCassessmemtated July 15, 2011. (AR 360-367). Dr.
Marsh concluded that the Petitioner had the following limitations:

1. Occasionally lift and/or carry less than ten pounds;

2. Frequently lift and/or carry less than ten pounds;

3. Stand and/or walk for a total of less than two hours in an eight our work

iéyéit for a total of less than about six hours in an eight hour worladdy;

5. Limited pushing and/or pulling in the upper and lower extremities.

(AR 360-361. Dr. Marsh indicated these limitations were due to the Petitioisevere thoracic
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pain. (AR 361).

Dr. Marsh further indicated that the Petitioner was to never perform the following
postural limitations: climbing, balancing, stooping, kneeling, crowgchind crawling.
(AR 362).With respect to manipulative limitations, Dr. Marsh opined that the Petitioner was
limited in reaching in all directions, handling (gross manipulation), fingefing (nanipulation)
and was not limited with feeling (skin redegs). AR 363). Dr. Marsh indicated that handling
and reaching caused thoracic pain for the Petitiolter Finally, Dr. Marsh commented that the
Petitioners thoracic pain is due to the degenerative condition in his spine and it is a severe and
permanent condition. AR 365). Upon reviewing Dr. Marsh’s RFC, the vocational expert was of
the opinion that such an RFC would preclude finlle work because it indicated less than
sedentary work capabilities due to the limitations upon standing, walkingiog,sand lifting
less than ten pounds. (AR 66.)

Dr. Harris’s consultative examination report states that the Petitioner hiddaeng
functional limitations

1. Limitations in walking greater than 15 minutes at a time without rest break .

2. Nolimitations with sitting other than change of position as needed.

3. Limitations with standing for more than 15 minutes at a time with frequent

rest breaks.

4. No limitations with lifting, carrying, handling objects, hearing speaking or

traveling.

5. Limitations with use of the arm$ave the shoulder level to only

occasionally. Otherwise no limitations with use of the upper limbs.

6. No limitations with the use of his lower limbs.

7. No limitations with the use of the spine.

8. Change positioas needed.

9. No unprotected heights.

10. Do not operate machinery.
(Tr. 347-348). Dr. Marsh reported normal findings in cervical, shoulder, hip, lumbar, knee,

elbow, forearm, ankle, wrist, and thumb range of motion, although there was decreassibext
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of Ward'’s cervical range of motion. Dr. Marsh noted Ward'’s tremor in bilateral appodower
limbs thraughout, but documented a normal, raotalgicgait.

Here, Dr. Marsh, like Dr. Harriperformed a physical examination, and both are in
agreenent with the diagnosis, arrived at after studying Ward’s Miiges examining Ward,
and listening to Ward'’s patient history. Accordingly, both doctors arrived at thefgadimgs.It
is only their conclusions from those findings that diffei@ch, 495 F.3d at 634 (differentiating
between a doctor’s findings versus the conclusions drawn from those findings). WhiarBin
believed Ward was more limited with postural activiaesl reaching, Dr. Harris concluded there
was no limitation with the use apper limbs below shoulder levéwer limbs or spine. It
should be noted, however, that on the day Dr. Harris examined Ward, he reported his pain to be
“3 out of 10, best is 3 out of 10, worst is 10 out of 10.” (AR 344.) Dr. Harris examined Ward on
a relatively pain free day, whereas Brarsh, who had more opportuesto observe Ward due
to the treating relationship over time, had occasion to examine Ward on days when he wa
experiencing more paigSeeAR 277, reporting pain at 8 out of 10).

The ALJ rejected both physician opinions. He concluded Dr. Marsh’s statement should
be given “little weight” because “it does not appear to reflect an unfeétbgxieion. The doctor
relied on the subjective reports of symptoms and limitations provided by the claimsnt]
and seemed accepttase most, if not all, of what the claimant reported.” However, Dr. Marsh
did not believe Ward was malingering. Further, as explained above, the Court concluded the
ALJ’s credibility analysis was in error and not based upon substantial evideheerectd as a
whole. Thusjt was errorfor the ALJto reject Dr. Marsh’s opinion on the basidloé ALJ's
erroneous credibility finding.

The ALJ provided a second reason for rejecting Dr. Marsh'’s opinion, reasoniiy.that
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MarsHs opinion was inconsistent with the doctor’s own clinical findings. However, the ALJ did
not specifywhat clinical findingshe found inconsistent. And, although Respondemt argues
that the ALJ discussed elsewhere in the record that Dr. Marsh’s physicahatamrevealed a
non-antalgic gait, good balance, and negative straight isgtoabe the inconsistent findings,
general findingsnade by the ALJ when rejecting the treating physicapinionare
insufficient. Instead, thALJ mustspecificallyidentify the evidence that undermines the opinion
of the treating physiciaBurrell v. Colvin, No. 12-16673, slip. op. at 10 (9th Cir. Dec. 31, 2014).
Here the ALJ failed to consider the relatively aggressive treatment ragdineMarsh
recommended. Dr. Marsh was not treating Ward’s pain conservatively. Ragbause
conservative pain management was not working, Dr. Marsh prescribed injectegpythehch
provided temporary relief, and believed Ward was a candidate for radiofrequertmynalpheR
274.) Additionally, although both Dr. Marsh and Dr. Harriscié®d a norantalgic gaitthe
area of pain was in Ward’s thoracic region, at the site of in@een vertebrae located at T8,
T9, and T10, and throughout the region of the resulting kyphésither physician was of the
opinion that Ward was unable to wdlkcause of gait problemEBhus, the ALJ's statement that
Dr. Marsh’s clinical findings were inconsistent with the dogt@wnopinion does not warrant
the rejection ohis opinion.
Dr. Marsh did not claim that Ward’s limitations with respect to walking were caused by
his gait or inability to balance, but rather because his thoracic pain and kymhdsis his
ability to tolerate long periods of sitting or walking, and thus limited higyatw work. Thus,
the medical records appear consistent with Dr. Marsh’s opinion, and not inepohgigh his
clinical findings The two reasons provided by the ALJ for rejecting the opinion of Dr. Marsh are
insufficient they simplyare not “specificlegitimate reasons supported by substantial evidence
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in the record,because the substantial evidence in the record contradictg them.

The same is true of the ALJ’s assessment of Dr. Harris’s opinion. Theefdcied Dr.
Harris’s opinion that Ward could only stand/walk for 15 minutes at a time as “colyplete
inconsistent with his own examination.” (AR 16.) Again, although the ALJ discussed Dr.
Harris’s examination findings earlier in the analysis, the ALJ did not eledon which portions
of the medtal examinatiorfindingsconflicted with Dr. Harris’©pinionsregarding Warts
ability to stand and walk. Even if the Court presumes the ALJ is relying upon Dr. Harris’s
finding that Ward could perform a full squat, tandem walk, dress and undress hirafiedf] w
with a nonantalgicgait, and had no limitations (other than cervical flexion) with his range of
motion, the ALJ did not comment on the fact that Dr. Harris examined Ward on a relpéive
free day. The ALJ apparently overlooked this fact when assessing whetliarfs’s opinion
conflicted with his clinical findings upon examination. There is, however, substag@brs in
the medical records that Ward reported his pain as woiBe Marshthan reported to Dr.
Harris on the one occasion. Further, there is evidence in the record that ¥¢aeteiving
aggressive pain management therpythat pain Accordingly, the @ason given for rejecting
Dr. Harris’s opinion was not a specific, legitimate reason supported by suddstaittence in
the record.

CONCLUSION
The ALJ’s reasons for disregarding the opinions of Ward’s treating and taingul

physicians and for disregarding Ward’s testimony are legally insuffidiowever, thereemain

? petitioner argues that the clear and convincing standard should apply, Hecadsesh’'s
opinion is not contradicted by Dr. Harris's opinion. However, the Court fimelsonflict betweemwhich
standard to apply is not material to the determination, because even @dgettific and legitimate”
standard, there is not substantial evidence in the record to suppotiahalesfor rejecting Dr. Marsh’s
opinion.
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issues in the record that should be decided by the agency, given the limited evideace in t
recordabout Ward’s ability to hand write and keyboard, and the nature of Ward’s pain, which is
localized in his thoracic region. Although Ward’s pain does not appear to affect hik/umgder
ability to walk, it does appear to limit the length of tifoewalking and sitting, thereby

precluding sedentary workh€& Gourt will remand to te agency for further proceedings.

ORDER
NOW THEREFORE IT ISHEREBY ORDERED:
1) Plaintiff's Petition for Review (Dkt. 1) GRANTED.
2) This action shall bBBEM ANDED to the Commissioner for further
proceedings consistent with this opinion.
3) This Remand shall be considered a “sentence four remand,”
consistent with 42 U.S.C. § 405(g) afsklopyan v. Barnhar296 F.3d 852,

854 (9th Cir. 2002).

ESa. Dated January 06, 2015

> Honorable Candy W. Dale
Unlted States Magistrate Judge
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