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UNITED STATES DISTRICT COURT
DISTRICT OF IDAHO

BEN THOMAS, an individual, and LINDA Case No.: 1:14-cv-00131-REB
FERRIS, an individual,
MEMORANDUM DECISION AND

Plaintiffs, ORDER RE: DEFENDANTS’ (1)
RULE 12(b)(6) MOTION TO DISMISS
vs. DAMAGE CLAIMS; (2) RULE

12(b)(7) MOTION TO DISMISS

BOB and KELLY THOMAS, husband and wife, | DAMAGE CLAIMS; AND (3) RULE
12(b)(1) MOTION TO DISMISS
Defendants. CLAIMS FOR DISSOLUTION OF
PARTNERSHIP, WIND-UP, AND
SETTLEMENT OF PARTNERSHIP
ACCOUNTS, AND CONSTRUCTIVE
TRUST

(Docket No. 6)

Now pending before the Court is Defendants’ (1) Rule 12(b)(6) Motion to Dismiss
Damage Claims; (2) Rule 12(b)(7) Motion to Dismiss Damage Claims; and (3) Rule 12(b)(1)
Motion to Dismiss Claims for Dissolution of Partnership, Wind-Up, and Settlement of
Partnership Accounts, and Constructive Trust (Docket No. 6). Having carefully considered the
record, participated in oral argument, and otherwise being fully advised, the undersigned enters
the following Memorandum Decision and Order:

|. BACKGROUND'!

1. Plaintiffs Ben Thomas and Linda Ferfe®llectively “Plaintiffs”) and Defendants

Bob Thomas and Kelly Thomas (collectively “Defendants”) are partners in the Thomas Brothers

! For the purposes of Defendants’ motions only, this “Background” section accepts as
true the factual allegations raised in Plaintiffs’ Complafsee infra.
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Ranch partnership (the “PartnershipSee Compl., 1 7 (Docket No. 1). The Partnership has no
partnership agreemengeeid. at | 8.

2. The Partnership owns a substantial ranch in Oreana, |&baad. at 19. The
Defendants live on the ranch with their adult sons, operating a separate cattle grazing operation.
Seeid. at 1 10-11. Plaintiff Ben Thomas lives in Woodland, Washington; Plaintiff Linda Ferris
lives in Palmer, AlaskaSeeid. at 1 1-2.

3. According to Plaintiffs, Defendant Bob Thomas “makes decisions regarding the
[P]artnership, and does not allow or accept oversight regarding his decisions” which, in turn,
alienates Plaintiffs from the Partnership’s businédsat §f 12-13. Plaintiffs contend that
“[t]his alienation has allowed [Defendants)violate their duties to the [Plartnership through
allowing the use of [P]artnership property to operate other cattle grazing operations and as a
personal residence and source of fundd.”at § 14. For example:

a. Defendants “have built their personal residence on the ranch property and
have not compensated the [Plartnership for their uisk.at T 15.

b. Defendant Bob Thomas “has denied access to the ranch property and the
books of the partnership, because [Plaintiffs] were unwilling to sign a personal guaranty for
additional financing.”ld. at { 16.

C. Defendant Bob Thomas “increased the [P]artnership’s line of credit
significantly over the last year, with no input @nsent from [Plaintiffs].” Plaintiffs believe that
“this line of credit supports [Defendants’] lifestyle on the ranch, and the separate grazing
operation, rather than the [Partnershipld: at 11 17-18.

4. Plaintiffs claim to have put money into the Partnership throughout its existence.

Seeid. at T 20.
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5. The Partnership turned a profit for the past four to five years, but no money has
been paid to PlaintiffsSeeid. at { 21.

6. The parties dispute the best use effartnership’s real property — Plaintiffs
“believe it could be put to better use as vacation property or hunting grounds in addition other
valuable uses,” while Defendants “believe it should be continued to be used for their cattle
gazing operation and personal residendd.”at 11 22-24. Plaintiffs “believe that to continue to
use the ranch for cattle grazing and as [Defendants’] residence would be to commit waste upon
the property.”ld. at § 25. Plaintiffs submit that “there is a clear conflict between that which is
best for the [P]artnership and that which muestefits [Defendants] and their familylt. at
1 26.

7. Plaintiffs believe that the total value of the Partnership, minus liabilities, is in
excess of $4.6 millionSeeid. at 1 27.

8. Through this action, Plaintiffs assert the following claims: (1) Dissolution of
Partnership, Wind-Up, and Settlement of Partnership Accounts (Count I); (2) Violation of
Statutory Duties/Breach of Fiduciary Duty (Colint (3) Conversion of Partnership Property
(Count Il1); (4) Unjust Enrichment (Count 1V[5) Constructive Trust (Count V); (6) Trespass to
Partnership Realty (Count VIteeid. at 11 28-50.

9. Defendants now move to dismiss Plaintiffs’ Complaint, arguing that (1) certain of
Plaintiffs’ causes of action (identified by Defentkas “damage claims”) are unaccompanied by
sufficiently-detailed allegations and should be dismissed for failure to state a claim, putting into
guestion the amount-in-controversy requirement for subject matter jurisdiction; and (2) the

Partnership — not Plaintiffs — is the only patiat can bring the damage claims, and the
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Partnership’s corresponding joinder in the actioa p&aintiff would destroy complete diversity,
leaving this Court without subject matter jurisdictidgee Mem. in Supp. of Mot. to Dismiss,
pp. 2-10 (Docket No. 7).

II. DISCUSSION

A. Legal Standards

1. FRCP 12(b)(6): Failure to State a Claim Upon Which Relief Can Be Granted

FRCP 8(a)(2) requires only “a short and plain statement of the claim showing that the
pleader is entitled to relief,” in order to “give the defendant fair notice of what the . . . claim is
and the grounds upon which it rest&8&ll Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).
While a complaint attacked by an FRCP 12(b)(6) motion to dismiss “does not need detailed
factual allegations,” it must set forth “more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not tb.”

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to “state a claim to relief that is plausible on its fitet 570. When
reviewing a complaint under this Rule, all allegations of material fact are taken as true and
construed in the light most favorable to the nonmoving p&#g. Thompson v. Davis, 295 F.3d
890, 895 (9 Cir. 2002). “Factual allegations must be enough to raise a right to relief above the
speculative level, on the assumption that all the allegations in the complaint are true (even if
doubtful in fact).” Bell, 550 U.S. 544 at 555. In other words, the complaint must plead “enough
facts to state a claim to relief that is plausible on its fabe.at 570. A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alldgedt 556. The plausibility
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standard is not akin to a “probability requirement,” but it asks for more than a sheer possibility
that a defendant has acted unlawfullg. “Determining whether a complaint states a plausible
claim for relief will . . . be a context-specific task that requires the reviewing court to draw on its
judicial experience and common sens@shcroft v. Igbal, 556 U.S. 662, 679 (2009).

A dismissal without leave to amend is improper unless it is beyond doubt that the
complaint “could not be saved by any amendmehiairisv. Amgen, Inc., 573 F.3d 728, 737
(9" Cir. 2009). The Ninth Circuit has held that ismissal for failure to state a claim, a district
court should grant leave to amend even if no request to amend the pleading was made, unless it
determines that the pleading could not possibly be cured by the allegation of otherGaots.”
Perkiss and Liehe, Inc. v. N. Cal. Collection Serv., Inc., 911 F.2d 242, 247 {Cir. 1990). The
issue is not whether the plaintiff will prevail but whether he “is entitled to offer evidence to
support the claims.’Hydrick v. Hunter, 466 F.3d 676, 685 {SCir. 2006).

2. FRCP 12(b)(7): Failure to Join a Party Under FRCP 19

FRCP 19, which governs the compulsory joinder of parties, presents a three-step inquiry.
“First, the court must determine whether a nonparty should be joined under [FRCP] 19(a).”
EEOC v. Peabody W. Coal Co., 610 F.3d 1070, 1078{ir. 2010) (internal quotation marks
omitted). Under FRCP 19(a), a party is “required” if:

(A) in that person’s absence, theuct cannot accord complete relief among
existing parties; or

(B)  that person claims an interest reigtto the subject of the action and is so
situated that disposing of the action in the person’s absence may:

) as a practical matter impair or impede the person’s ability to protect
the interest; or
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(i) leave an existing party subject to a substantial risk of incurring
plouble, multiple, or otherwise inconsistent obligations because of the
interest.”

Fed. R. Civ. P. 19(a)(1).

Second, if the nonparty (or “absentee”) is required and should be joined, the court must
determine if it is feasible to do s&ee Peabody, 610 F.3d at 1078.

Finally, “[i]f a person who is required to be joined if feasible cannot be joined, the court
must determine whether, in equity and good conscience, the action should proceed among the
existing parties or should be dismissed.” FedCR. P. 19(b). The factors under FRCP 19(b) to
determine whether the party is indispensable are: (1) the prejudice to any party or to the absent
party; (2) whether relief can be shaped to lessen prejudice; (3) whether a judgment rendered in
the person’s absence would be adequate; and (4) whether the plaintiff would have an adequate
remedy if the action were dismissed for nonjoinder, i.e., whether there exists an alternative
forum. See Fed. R. Civ. P. 19(b)(1-4). “There is no prescribed formula for determining in every
case whether a person is an indispensable paPnoVident Tradesmen Bank & Trust Co. v.

Patterson, 390 U.S. 102, 118 n.14 (1968). To the cantrdFRCP] 19(b) requires the district
court to analyze various equitable considerations within the context of particular litigation, rather
than to decide a purely legal issu&Valsh v. Centeio, 692 F.2d 1239, 1242Cir. 1982).

If the threshold requirements of FRCP 19(a) are not met, an FRCP 19(b) inquiry is
unnecessarySee Temple v. Synthes Corp., Ltd., 498 U.S. 5, 7 (1990). The movant bears the
burden of proof as to both parts of the analySee 7 Wright, Miller & Kane,Federal Practice
and Procedure: Civil 3d 8§ 1609 at 129. A “dismissal for failure to join an indispensable party

should only be ordered where the movant has carried the burden of producing evidence which
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shows the nature of the interest possessed by semte and that protection of that interest will
be impaired by the absenceGeneradora De Electricidad Del Caribe, Inc. v. Foster Wheeler
Corp., 92 F. Supp. 2d 8, 14 (D. Puerto Rico 2000).

B. This Court Has Subject Matter Jurisdiction Over Plaintiffs’ Claims

Federal courts have original jurisdiction over civil actions that either (1) arise under
federal law (“federal question jurisdiction”), or (2) involve claims for more than $75,000
between parties of diverse citizenship (“diversity jurisdictior8e 28 U.S.C. 88 1331, 1332(a).
Defendants’ Motion to Dismiss seeks to persuade the Court that there is no subject matter
jurisdiction over the entirety of Plaintiffs’ claims due to a lack of diversity jurisdiction (there is
no dispute that Plaintiffs’ claims do niatplicate federal question jurisdiction).

Defendants raise two arguments. First, that the amount in controversy is not met because
the claims that seek money damages (the “damage claims”) fail to state a claim owing to the
absence of particularized allegationises; that, without these claims, there is no dollar amount
that is in controversy, let alone the requisite $75,000 jurisdictional amount in controversy.
Second, that the Partnership itself is a necessary and indispensable party, which if added as a
plaintiff to the action would destroy diversity of citizenship between the parties. Though these
arguments may have traction in limited respects, they do not compel dismissal of Plaintiffs’
Complaint for lack of subject matter jurisdiction.

1. Plaintiffs Have Sufficiently Alleged Diversity Jurisdiction as to the Amount in
Controversy Requirement

According to Defendants, of the six casigd action identified within Plaintiffs’
Complaint, four are damage claims: (1) Viaa of Statutory Duties/Breach of Fiduciary Duty
(Count II); (2) Conversion of Partnership Property (Count Ill); (3) Unjust Enrichment (Count

IV); and (4) Trespass to Partnership Realty (Count \@e Mem. in Supp. of Mot. to Dismiss,
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p. 5 (Docket No. 7). Defendants contend thatrféfés bring these damage claims so that they
can dissolve and wind up the Partnership in federal court rather than in the state district court of
the county where the Partnership’s ranch is actually loc&azid. at p. 2. In other words,
Defendants hint that Plaintiffs’ damage claims are a contrivance to implicate diversity
jurisdiction. Seeid. (*. .. Plaintiffs have alleged a number of damage claims, and based on this
assert that the Court has subject matter jurisdiction over the dispute by virtue of diversity of the
parties and the allegation of a sufficient amount of damages. Absent the damage claims, the
Court would not have subject matter jurisdiction.”). Each of the damage claims fails to meet
FRCP 8(a)(2)’s pleading standards, accordinatendants, and therefore should be dismissed
under FRCP 12(b)(6), which in turn would deprihis Court of subject matter jurisdiction due
to the absence of the required amount in controversy. These damage claims are addressed
below.

Under Idaho’s Revised Uniform Partnership Act (“RUPA”), partners owe each other (and
the partnership itself) a number of statutory duties, including:

. using or possessing partnership prggeily on behalf of the partnership;

allowing each partner equal rights in the management and conduct of the
partnership business;

. requiring that the partnership provide partners access to the partnership’s
books and records;

. accounting for and holding in trust benefits derived from the use of
partnership property;

. refraining from dealing with the pantsteip as or on behalf of a party having
an interest adverse to the partnership;
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. refraining from engaging in grosslghgent or recklessonduct, intentional
misconduct, or a knowing violation of the law; and

. discharging duties and exercising aglgta consistently with the obligation
of good faith and fair dealing.

See, eg., I.C. 88 53-3-401(f), (g), 403(b), 404(b)(1), (2), (c), (d). In their Complaint, Plaintiffs
allege that, in violation of the above-referenced duties, Defendants have:

. used the ranch to operate a separate cattle grazing business;

made decisions regarding the Partnership without allowing or accepting
oversight as to those decisions;

. alienated Plaintiffs from the Partnership business;

. built their personal residence on the ranch property without compensating the
Partnership;

. denied access to the ranch property and the Partnership’s books because
Plaintiffs were unwilling to sign a peysal guaranty for additional financing;

. significantly increased the Partnership’s line of credit to support Defendants’
lifestyle and the separate cattle gragoperation, without Plaintiffs’ consent
or input; and

. generally committed waste upon the Partnership’s property.

See Compl., 1111 11, 14-18, 24-26 (Docket No. g also Opp. to Mot. to Dismiss, pp. 4-7
(Docket No. 10). Plaintiffs further allege that Defendants’ conduct has caused damage in excess
of $75,000, considering that the Partnership itself is valued in excess of $4.6 n8#ed. at

11 27, 36. With such statutory authority and allegations in mind, it cannot be said (as

2 Where the plaintiff originally files in federal court, “the amount in controversy is
determined from the face of the pleading&éographic Expeditions, Inc. v. Estate of Lhotka ex
rel. Lhotka, 599 F.3d 1102, 1106{ir. 2010) (citingCrumv. Circus Circus Enter., 231 F.3d
1129, 1131 (9 Cir. 2000)). The amount in controversy alleged by the party seeking to invoke
diversity jurisdiction is controlling, so long as the claim is made in good f&ghid. “To
justify dismissal, it must appear to a legal certainty that the claim is really for less than the
jurisdictional amount.”ld. (internal citation omitted). This “legal certainty” standard means a
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Defendants do in their briefing) that Plaintifedaim for violation of statutory duties/breach of
fiduciary duty “does not identify exactly whaasitory duties were violated, how the ‘actions’
constitute violations of a duty, and exactly what damages resulted.” Mem. in Supp. of Mot. to
Dismiss, p. 8 (Docket No. 7). There is always room for more detail, to be sure; however the
Rules “do not require heightened fact pleading of specifics, but only enough facts to state a claim
to relief that is plausible on its faceTwombly, 550 U.S. at 570. Plaintiffs’ Complaint contains
such a plausible claim, putting Defendants onratice of the alleged violation of statutory
duties/breach of fiduciary dufy Summary judgment proceedings may test the claim, but that is
a different template. On this record, Defendant’s Motion to Dismiss is denied.

Practically speaking, because Plaintiffs hatsged a claim for violation of statutory

duties/breach of fiduciary duty along with corresponding damages in excess of $75,000, any

federal court has subject matter jurisdiction unless “upon the face of the complaint, it is obvious
that the suit cannot involve the necessary amouuit.{citing . Paul Mercury Indem. Co. v.

Red Cab Co., 303 U.S. 283, 292 (1938)). Given the Partnership’s valuation in excess of $4.6
million, it does not obviously offend the Court’s sensibilities that any damages resulting from
Defendants’ alleged violation of statutory duties/breach of fiduciary duty (or, even, conversion,
unjust enrichment, and trespas=se(infra)) exceeds $75,000.

® Defendants’ reliance dviorningstar Holding Corp. v. G2, LLC, 2011 WL 864300 (D.
Idaho 2011) is misplacedsee Mem. in Supp. of Mot. to Dismiss, pp. 7-8 (Docket No. 7).
There, the breach of fiduciary duty claim was dismissed in large part due to the uncertainties in
Idaho law regarding the fiduciary duties that a power of attorney created at commdsedad:.
at *9. Here, there are no such uncertainties when considering RUPA’s explicit statutory
authority.

* Defendants remark throughout their briefthgt Plaintiffs were aware of Defendants’
allegedly offensive conductsee, e.g., Mem. in Supp. of Mot. to Dismiss, p. 3 (Docket No. 7)
(“Ben and Linda make no allegation that the residence was built without their knowledge or
consent . ..."”). Even though courts may address affirmative defenses at the motion to dismiss
stage where it is “obvious on the face of a complaint” — e.g., statute of limitations — Defendants’
potential and fact-intensive defense here cannot prevent Plaintiffs’ claim before it even begins.
See Riverav. Peri & Sons Farms, Inc., 735 F.3d 892, 902 {Cir. 2013) (“[P]laintiffs ordinarily
need not plead on the subject of an anticipated affirmative defense.”) (internal quotation marks
omitted).

MEMORANDUM DECISION AND ORDER - 10



argument that Plaintiffentire Complaint should be dismissed for lack of diversity jurisdiction

by reason of an insufficient amount in controversy (which arguably may have been the primary
goal of Defendants’ Motion to Dismissee supra) is overstated and misses the point. Even so,
for housekeeping purposes, the undersigned will examine the allegations supporting the
remaining damage claims for completeness under the Rules as well.

For example, conversion under Idaho law is “a distinct act of dominion wrongfully
asserted over another’s personal property in denial of or inconsistent with rights therein.”
Peadley Transfer & Sorage Co. v. Smith, 976 P.2d 605, 616 (Idaho 199%e also U.S.

Welding, Inc. v. Battelle Energy Alliance, LLC, 728 F. Supp. 2d 1110, 1118 (D. Idaho 2010).
Plaintiffs’ Complaint repeatedly alleges that Defendants have converted “[P]artnership
property,” yet fails to identify with any degree of specificity what that property actually entails.
See, e.g., Compl., 1 38 (Docket No. 1). As the Court stated during oral argument, the dominion
over chattel — not real property — is necessary to support a conversion claim. As currently pled,
Plaintiffs’ Complaint formulaically states a claim for conversion, but doesn’t tether it to
understood, identifiable property. Therefore, Plaintiffs’ conversion claim is dismissed without
prejudice. Plaintiffs are granted leave to amend their Complaint to address these concerns.
Defendants’ Motion to Dismiss is granted in this limited respect.

Further, “[tlhe substance of an action for unjust enrichment lies in a promise, implied by
law, that a party will render to the person entitled thereto that which in equity and good
conscience belongs to the latteiGieat Plains Equip., Inc. v. Northwest Pipeline Corp., 979
P.2d 627, 640 (Idaho 1999) (quotiBgith v. Smith, 511 P.2d 294, 301 (Idaho 1973)). Unjust

enrichment allows recovery where the defendant has received a benefit from the plaintiff that
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would be inequitable for the defendant to retain without compensating the plaintiff for the value
of the benefit.See Vanderford Co., Inc. v. Knudson, 165 P.3d 261, 271 (Idaho 2007). “[U]njust
enrichment consists of three elements: (1) there was a benefit conferred upon the defendant by
the plaintiff; (2) appreciation by the defendant of such benefit; and (3) acceptance of the benefit
under circumstances that would be inequitable fo the defendant to retain the benefit without
payment to the plaintiff for the value thereofd. at 272 (citingAberdeen-Springfield Canal Co.
v. Peiper, 982 P.2d 917, 923 (1999)). Here, Plaintiffs Complaint alleges matter-of-factly that
“[Defendants] received benefits conferred upteib] at the expense of [Plaintiffs] through
[their] wrongful use and misappropriation ofrfreership property” and that “[Defendants’]
acceptance of those benefits, without full compensation to [Plaintiffs], is just and inequitable.”
Compl., 11 41-42 (Docket No. 1). As before, there is no clear definition of the nature of the
benefit that undergirds Plaintiffs’ unjust enrichment clafee supra. At the same time,
Plaintiffs have alleged that “the [P]artnership turned a profit for the past four to five years, but no
money has been paid to [Plaintiffs].” Compl., { 21 (Docket No. 1). Therefore, while Plaintiffs’
unjust enrichment clam may be lacking certain particulars informing the claim in every respect,
it is not so amorphous as to require its dismissal at this stage of the litigation. Therefore,
Defendants’ Motion to Dismiss is denied in this respect.

Finally, under Idaho law, the elements of trespass are: “(1) an invasion, (2) which
interferes with the right of exclusive possessbthe land, and (3) which is a direct result of
some act committed by the defendari&yser v. McClary, 875 F. Supp. 2d 1167, 1195 (D.
Idaho 2012). “A trespass may be committed by the continued presence on the land of a

structure, chattel, or other thing which the attas tortiously placed there, whether or not the

MEMORANDUM DECISION AND ORDER - 12



actor has the ability to remove it.” Restatement (Second) of Torts § 161 (1965). In support of
their trespass claim, Plaintiffs have alleged that Defendants “have built structures unrelated to
[Plartnership business on [Plartnership land and have operated their cattle grazing business on
[Plartnership land.” Compl., § 47 (Docket No. This is sufficient to assert a claim for trespass
under Idaho law. Therefore, Defendants’ Motion to Dismiss is denied in this respect.

1. Plaintiffs Have Sufficiently Alleged Diversity Jurisdiction as to the Citizenship
Between Parties Requirement

The Partnership, Defendants contend, is the real party in interest and an indispensable
party for those damage claims involving Partnership property, such that its addition as a plaintiff
to this action would destroy diversity jurisdiction and this Court’s subject matter jurisdiction.

See Mem. in Supp. of Mot. to Dismiss, pp. 2, 9-11 (Docket No. 7).

This argument fails because it parts ways with the express permission granted under
RUPA for claims to be brought between partnersnter alia, (1) enforce a partner’s rights
under Idaho Code 88 53-3-401, 53-3-403, and 53-3-404 (notably, these are the same Code
sections referenced within Plaintiffs’ claim for violation of statutory duties/breach of fiduciary
duty in Count Il gee supra)) and, (2) enforce the rights and otherwise protect the interests of the
partner, including rights and interests arisindagpendently of the partnership relationstspe
I.C. 8 53-3-405(b)(2),(3). Thus, at the very least, the Idaho Legislature’s adoption of RUPA
endorses Plaintiffs’ ability to bring their vidlan of statutory duties/breach of fiduciary duty
claim — a damages claim — against Defendants without naming the Partnership as a party. With
that claim intact in its currently pled state (including the requisite amount in controsagsy (
supra)), diversity jurisdiction is satisfied. Plaintiffs (from Washington and Alaska respectively)

and Defendants (from Idaho) are citizens from different st&a=s28 U.S.C. § 1332(a)(1).
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Again, when viewing Defendants’ Motion Basmiss as an all-or-nothing attempt to
dismiss Plaintiffs’ entire Complaint for lack aflgect matter jurisdiction, the fact that Plaintiffs’
violation of statutory duties/breach of fiduciatyty claim is properly pled necessarily undercuts
that effort. But what about the other damage claims? Assuming Plaintiffs insist on these claims’
inclusion in this action, must they be broughtthg Partnership and, if so, must the Partnership
be added to the case? The undersigned is not so convinced.

It is undisputed thatartner ships may generally maintain actions against a partner “for a
violation of a duty to the partnership, causing harm to the partnership.” 1.C. § 53-3-405(a).
However, whether partner may maintain an action against another partner for harms to the
partnership is less clear. All partners in the Partnership have the ability to act on the
Partnership’s behalf and have management rigitsh would augur in favor of the Plaintiffs’
right to pursue such relief in this cas&e |.C. § 53-3-301(1) (describing partners’ role as
agents of partnershipee also I.C. § 53-3-401(f) (guaranteeing each partner “equal rights in the
management and conduct of the partnership business”). Such a reading helps explain the
Official Comment to Idaho Code 8§ 53-405Actions by Partnership and Partners”:

[Section 405(b)] provides that during the term of the partnership, partners may

maintain a variety of legal or equitabldians . . . . It refcts a new policy choice

that partners should have access to thetsaluwring the term of the partnership to

resolve claims against the partnership #edother partners, leaving broad judicial

discretion to fashion appropriate remedies. . . ..

Under subsection (b), a partner may bring a direct suit against the partnership or

another partner for almost any cause of action arising out of the conduct of the

partnership business. . . . . Snce general partners are not passive investors like

limited partners, RUPA does not authorize derivative actions.. . . .

I.C. 8 53-405, cmt. 2 (emphasis added).
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The Ninth Circuit has not considered whether such language unequivocally allows
partners to bring partnership claims againstlagopartner on behalf of the partnership — indeed
case law on the issue in other jurisdictions is similarly lacking (as evidenced by the parties’
briefing). In one case which has considered the issbeorge Wasserman & Janice
Wasserman Goldsten Family LLC v. Kay, 14 A.3d 1193 (Md. App. 2011) — the Maryland Court
of Special Appeals of Maryland had this to say:

The appropriate question, then, is not whether a general partner may sue
“derivatively,” but whether minority gendrpartners may bring partnership claims
against another partner or a third party on behalf of the partnership. . . ..

Sections 9A-401(g) and 9A-401(f) of tR&JPA suggest that any partner may sue to
enforce a partnership claim. Under § 9A-401(g), partners have a right to possess
partnership property for partnership purges C.A. 8 9A-401(g) (“A partner may
use or possess partnership property only onlbetthe partnership.”). The leading
treatise on partnership law suggests thattphovision “can reasonably be construed
to permit any partner to enforce a partnersigipt in the interest of the partnership.”
Bromberg and Ribstein § 5.03(d) (citatioomitted). Likewise, 8 9A-401(f) can,
according to the same treatise, “be reabbneead to mean that any partner can
enforce a partnership obligation.”ld. at § 5.03(b). This is because “[t]he
enforcement of a partnership’s rights ontract, tort, ownership, or otherwise is an
aspect of the management and conduct of the partnership businéds.”
Consequently all partners have qual ability to enforce those rights.

Wasserman, 14 A.3d at 1215-16 (Md. App. 2011).
The logic of théWasserman court makes intuitive sen$eStill, this Court is reluctant to

overlook and dismiss the apparent discrepandUiRA’s statutory language between the types

®> The statutes cited withWasserman represent Maryland statutory law. However,
because RUPA is a uniform law, these same sections apply under ldaho statutory law.

® As to the consent needed for a partner to act on the partnership’s behalf concerning
claims against another partner, Wasserman court concluded that, under Maryland Code § 9A-
401(j), the consent of all “disinterested” partners was requigeel\Wasserman, 14 A.3d at 1216
(acknowledging appellants’ argument that “it wabble ironic if § 9A-401(j) were construed to
bar their claims against Mr. Kay, because that dediectively enable ‘[Mr.] Kay . . . [to say] to
the court, ‘Well, 1 took the money without the consent of my partners, but you can’t come get me
without the consent of all the partners.”).
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of claims a partnership may bring and types of claims partners may ssgsyigra). Perhaps
this was intended to raise a legitimate distinction between the claims parties (either partners or
the partnership) could pursue; perhaps not.

The quandary, however, need not be resolved here. Notwithstanding the issue
surrounding whether certain of the damage claims are exclusively of the Partnership, the
Partnership is not indispensable and, as a result, need not be joined in this action. Even if the
Partnership is required under FRCP 19(a), its joinder is not “feasible” as it would defeat
diversity jurisdiction. See Fed. R. Civ. P. 19(a)(1) (“A person who is subject to service of
processand whose joinder will not deprive the court of subject-matter jurisdiction must be
joined as a party if . . . .”) (emphasis added). As such, the question remaining is whether the
action should proceed among the existing parties or be dismissed in consideration of the factors
outlined under FRCP 19(bjee Fed. R. Civ. P. 19(b).

All of the Partnership’s partners are before the Court via this action. Accordingly, all the
partners’ interests, along with the Partnership’s interests, are fully represented and/or can be
adequately accounted for as the action progresses toward resofiggdhooper v. Wolfe, 396
F.3d 744, 749 (6Cir. 2005) (“The decisions of three other circuits support the conclusion that a
limited partnership entity is not an indispensable party in a dispute between its partners, based on
the commonsense notion that so long as the constituent partners are before the court, the
partnership is not an indispensable party.”) (citit§)Gen. Corp. v. Manchester Partners, L.P.,

95 F.3d 1185, 1198-99'{Xir. 1996) (so long as all partners are before court, limited
partnership not indispensable pari@¥ta Fin. Corp. v. Paul D. Comanduras & Assocs., 973
F.2d 301, 303-04 {1Cir. 1992) (same)Curley v. Brignoli, Curley & Roberts Assocs., 915 F.2d

81, 90-91 (¥ Cir. 1990) (same)ee also Schnabel v. Lui, 302 F.3d 1023, 1030-31%<ir.
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2002)! Therefore, the Partnership is not indispensable and, consequently, does not need to be
joined. The parties’ citizenship remains diverse, thus maintaining this Court’s subject matter
jurisdiction. Defendants’ Motion to Dismiss is denied in this respect.
lll. ORDER

Based on the foregoing, it is HEREBY ORDERED that Defendants’ (1) Rule 12(b)(6)
Motion to Dismiss Damage Claims; (2) Rule 12(b)(7) Motion to Dismiss Damage Claims; and
(3) Rule 12(b)(1) Motion to Dismiss Claims for Dissolution of Partnership, Wind-Up, and
Settlement of Partnership Accounts, and Constructive Trust (Docket No. 6) is GRANTED, in
part, and DENIED, in part, as follows:

1. The action is not dismissed for lack of subject matter jurisdiction. In this respect,
Defendants’ Motion is DENIED; and

2. Plaintiffs’ claim for conversion is DISNBSED, without prejudice. Plaintiffs may
amend their Complaint to address the shortcomings as discussed herein. In this limited respect,
Defendants’ Motion to Dismiss is GRANTED.

STATES DATED: March 30, 2015
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Honorable Ronald E. Bush
U. S. Magistrate Judge
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" Defendants’ reliance during oral argumentaorzez v. Clean Energy Capital, LLC,
2011 WL 1135896 (D. Ariz. 2011) is misplaced. There, the partnership was not being dissolved
(as is sought here) and all partners were not before the court (all partners are in this case).

MEMORANDUM DECISION AND ORDER - 17



