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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

RONALD KEITH ALEXANDER,
Case No. 1:14-CV-00143-EJL
Petitioner, 1:12-CR-00289-EJL

V. MEMORANDUM DECISION AND
ORDER
UNITED STATES OF AMERICA,

Respondent.

Pending before the Court is a prongetion by Petitioner Ronald Alexander
(“Petitioner”) to vacate, correct or to seidessentence pursuant to 28 U.S.C. § 2255
(Dkt. 1), amended motion to vacate (D&}Y.(“Amended Motion”),and related motions
(Dkts. 2, 3, 5, 7, 10 and J1In his Motion to Vacate, Petiner asks the Court to review
his sentence, pursuant to 28 U.S.C. § 2288uing that: (1) the Government did not
prove he actually possessed three fireafRjsthe Government did not prove he
constructively possessed three firearmsti{8)Court erred in applying a two-level
enhancement for the three firearms, and (é)ptosecution violated his rights to due
process. (Dkt. 1.) In his Amended Motidtetitioner contends thdtie to ineffective

assistance of counsel, he was deficientlyesgnted in violation of his rights under the
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Sixth Amendment. (Dkt. 8.) The governm@esponds Petitioner has failed to allege
how his counsel was ineffective, has narntified any new information not known to
him at the time of his plea, and has waivsiright to collaterally attack his plea,
conviction, or sentence. (Dkt. 11.) Havimyiewed the record, @uding the record in
the underlying criminal case, ti@ourt will deny Petitioner’'s motion.
BACKGROUND

On December 11, 2012, theagd jury returned an inditient in Case No. 1:12-cr-
00289-EJL charging Petitionaith the Unlawful Possession of Firearms. (1:12-cr-
000289-EJL, Dkt. 1.)On February 12, 2013, the gdhjury returned a superseding
indictment charging Petitioner with UnlawfBbssession of Firearms in Count One, and
Transfer of a Firearm in Violation of tidational Firearms Registration and Transfer
Record inCount Threé. (Id., Dkt. 18.) The superseding indictment alleged that
Petitioner possessed two rifles on December #228nd aided and abetted in the transfer
of a machinegun oBDecember 18, 2012.1d))

Represented by appointed counBetiitioner signed a Rule 11 Plea Agreement
(“Plea Agreement”) on Ajirl7, 2013. (Dkt. 63 In the Plea Agreement, the

government and Petitioner agreed certactd would be provelbeyond a reasonable

! It was unlawful for Petitioner to possesfirearm because he had previously
been convicted of a crime punishable bypfisonment for a term exceeding one year,
robbery, entered on or abdday 1, 2001 in case numb@t1000605 in the Superior
Court of the State of Washington, CountyWeaélla Walla. (1:12-cr-00289-EJL, Dkt. 18,

p. 1)

2 Unless otherwise referenced, doctaferences are to 1:14-cv-00143.



doubt if the matter proceeded to trial. Specifically, wébpect to Count One, Petitioner
admitted that he offered to sell an unadser Nampa Police Department detective
(“UC”) two firearms, a .308 rifle (*HK}) and 7.62x39mm Model SKS rifle (“SKS”) on
December 3, 2012.1q,, p. 5.) Petitioner offered &ell the UC the HK and SKS for
$2,200. Petitioner later sent the UC text messages containing photographs of the
firearms. The UC agreed to purchasefitemrms and arranged to meet Petitioner the
following day. (d.) On December 4, 2012, the UC met Petitioner in a movie theater
parking lot. (d.) Petitioner and his co-defendaRhillip Chavez (“Chagz”), arrived in

a car with the firearms. Petitioner got ofithe car and opened the rear door of his
vehicle where the firearms were locatéithe UC took possessiarf the firearms and
then paid Petitioner.Id.)

With respect to Count Three, Petitioeimitted that he sent additional text
messages to the UC in DecemB6d.2 offering to sell him aautomatic rifle for $3200.
(Id., p. 6.) Petitioner met the UC in a geoy store parking lain December 18, 2012
and told the UC that his friend was on his way to the same location. Petitioner then
spoke to someone on his mobile phone and daeetions to his location. A short time
later, Chavez arrived in the panmlgilot. Chavez opened the rear of his door and presented
the UC with a Pioneer ArntSorporation 7.62x25 rifleThe UC took the firearm and
handed Chavez a coffee cup @ning $3,200. Petitioner al@havez were arrested at
the conclusion of the transactiorid.j The 7.62x25 rifle was later examined by the
Bureau of Alcohol, Tobaccd;irearms and Explosives (“AT). The ATF concluded the

firearm automatically shot nne than one shot withoatanual reloading, by a single
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function of the trigger, and saherefore a machinegund.) Petitioner admitted in his

Plea Agreement that he knew the latterdine was a fully automatic “machinegun.”

(Id., p. 7.)

In addition to admitting the aforementionfadts, Petitioner agreed to the express
waiver of appeal and 28 U.S.C. § 2255 tiggtontained in the Plea Agreement. The
waiver provision stated:

VIl. WAIVER OF APPEAL AND 28 U.S.C. § 2255 RIGHTS

A. In exchange for this Agreement, and except asiged in subparagraph B,
the defendant waives any right to appaalo collaterally attack the entry of
plea, the conviction, entry of judgent, and sentence. The defendant
acknowledges that this waiver shall ieésu the dismissal of any appeal or
collateral attack the defendant migi fchallenging the plea, conviction or
sentence in this case. Further, if the defendant violatewaer it will be a
breach of this Agreement and the Gweent may withdraw from this Plea
Agreement and take other remedidi@e. If the defendant believes the
Government has not fulfilled its obagjons under this Agreement, the
defendant will object at the time of senting; further objections are waived.

B. Notwithstanding subparagraph A, the defendduat| retain the right to file one
direct appeal only if one of the follang unusual circumstances occur; the
defendant understands that these circantss occur rarely and that in most
cases this Agreement coiistes a complete waiverf all appellate rights:

1. the sentence imposed by the District Court exceeds the statutory
maximum;

2. the District Court arrived at an adory Sentencing Guélines range by
applying an upward departure un@&rapter 5K of tk Guidelines; or

3. the District Court exercised its dretion under 18 U.S.C. § 3553(a) to
impose a sentence that exceedsatihdsory Sentencing Guidelines
range as determined by the District Court.

Notwithstanding subparagraph A, the defendant may file one habeas

petition (motion under 28 U.S.C. 8 2255) for ineffective assistance of

counsel only if: (1) the motion is based solely on information not known

to the defendant at thetimethe District Court imposed the sentence;



and (2) in the exer cise of reasonable diligence, the infor mation could
not have been known by the defendant at that time.

(Dkt. 6, pp. 16-17) (emphasis added).

Petitioner appeared before this CourtMay 2, 2013 and entered a plea of guilty
to Count One and Count Thre€l:12-cr-00289, Dkt. 38.puring the plea hearing, the
Court engaged in a colloquy with Petitiotnerensure that his plea was knowing,
intelligent, and voluntary.

Following the change of plea hearitdpited States Probation prepared a pre-
sentence investigative report (“PSR”). TheRR&lculated Petitioner’s total offense level
at 21 and assigned a criminal history category of Il. Based on those calculations,

Petitioner’s guideline imprisonmerdange was 41-51 monthsld( Dkt. 53, p. 3.) The

® Petitioner’s Plea Agreement also stated:

The defendant understands that bgapling guilty, the defelant waives the

following rights: 1) the right to plead not guilty to the offenses charged against the
defendant and to persist in that plea; 2) the right to abdlyiairy, at which the
defendant would be presumed inndcand the burden would be on the

Government to prove the @@dant’s guilt beyond a rearsable doubt; 3) the right

to have the jury agree unamusly that the defendant s/guilty of the offense; 4)

the right, at trial, to confront and crosgamine adverse withessé) the right to
present evidence and to compel the atterelahavitnesses; and 6) the right not to
testify or present evidence withoutirag that held against the defendant.

Id., p. 3.

* Although the government did not submitranscript of the May 2, 2013 plea
hearing in response to Petitioner’s 8 22&&tion, the Court utilizes a standard and
methodical colloquy at all of its plea hearirigeensure only kowing, intelligent and
voluntary pleas are entered.



government recommended a one-level downvdahrture for substantial assistance.
(Id. at 4.) With the departure, Petitionegsideline imprisonment range was 37-46
months. [d.) On August 12, 2013, this Cdawentenced Petitioner to 46 months
imprisonment, three years supervisedasé and a $200 special assessmédt, [¥kt.

56.) Petitioner's sentence did not exceedstatutory maximum, did not involve and
upward departure, and was within the admisguideline range. Petitioner did not appeal
his sentence.

Petitioner timely filed a Motion to VacatBet Aside or Correct Sentence pursuant
to 28 U.S.C. 8§ 2255 on April 12014. (Dkt. 1.) Petitionerised four challenges to his
sentence in his initial motiompne of which mentioned ineffeve assistance of counsel.
The government moved to digs Petitioner's Motion becauseter alia, in his Plea
Agreement Petitioner expressly waived tlghtito bring any motion under 28 U.S.C.

§ 2255 unless he claimed ineffective assistai@@unsel. (Dkt. 5, pp. 4-5.) In his
Response to the governmenistion to Dismiss, Petitionesight to amend his original
§ 2255 Motion to add two additial claims, including one faneffective assistance of
counsel. (Dkt. 8, p. 1.Yhe government thereafter fil@a second Motion to Dismiss
(Dkt. 11), and Petitioner replied (Dkt. 13.)
LEGAL STANDARD
Under 28 U.S.C. § 2255, there are fguounds for a court to grant relief to

a prisoner who challenges the length af $entence: (1) “thahe sentence was

imposed in violation of the Constitution laws of the United States;” (2) “that the



court was without jurisdictio to impose such sentencé3) “that the sentence was
in excess of the maximum aotiized by law”; or (4) that the sentence is otherwise
“subject to collateral attack.” 28 UG § 2255(a). Although there are four
categories, the claimsahfall within the scope of § 2255 are minimélnited

Satesv. Wilcox, 640 F.2d 970, 972 (9th Cir. 1981). A maotion filed pursuant to 8
2255 must allege specific facts which, idr would entitle the individual to relief.
United States v. Rodrigues, 347 F.3d 818, 824 (9th Cir. 2003) (quotldgited

Satesv. McMullen, 98 F.3d 1155, 1159 (9th Cir. 1996)).

A Federal District Court may dismiss8 2255 motion “[i]f it plainly appears
from the motion, any attachedhibits, and the record of prior proceedings that the
moving party is not entitled to relief.28 U.S.C. § 2255, Rules Governing Section
2255 Proceedings, Rule 4(b). If the Court does not dismiss pursuant to Rule 4(b),
the Court shall order the government “le an answer, motion, or other response
within a fixed time, or to takether action the judge may ordend.

The court may dismiss a § 2255 motion at other stages of the proceeding,
such as pursuant to a motion by respondaiter consideration of the answer and
motion, or after consideration ofdlpleadings and an expanded recdsek
Advisory Committee Notes Following Rueof the Rules Govaing Section 2254
Proceedings incorporated by referemte the Advisory Committee Notes

following Rule 8 and Rules Governif8gction 2255 Proceedings. If the court



does not dismiss the proceeding, thencirt can determine if an evidentiary
hearing is necessaryrazer v. United States, 18 F.3d 778, 781 (9th Cir. 1994).
An evidentiary hearing is not needada § 2255 case whehe facts can be
determined from evidence in the record and prior testimaoahy.
ANALYSIS

Petitioner raises six total challengedits sentence, specifically: (1) that the
government did not prove he actually pesssl three firearms; (2) the government
did not prove he constructively possesigde firearms; (3) the Court erred by
applying a two-leveénhancement for the three firearms; (4) that his prosecution
for failure to register violated his right to due process; (5) that his counsel was
ineffective by failing to negotiate aviarable plea; and (6) the two-level
enhancement in the advisory guidelisésuld have been presented to a jury.
With the exception of his ineffective assince of counsel claim, Petitioner is
precluded by the express waiver provision in his Plea Agreement from raising each
of the aforementioned contentions.

A waiver is enforceable if it is knowg and voluntary and ¢hlanguage of the
waiver covers the grounds raised on appéeklited Satesv. Bibler, 495 F.3d 621, 623-
24 (9th Cir. 2007). Knowing and voluntary warg of appellate rights in criminal cases
are regularly enforcedUnited Statesv. Anglin, 215 F.3d 1064, 1066 (9th Cir. 2000). The

proper enforcement of appeal waivers ssrtan important function in the judicial

administrative process by ‘preserv[ing] timeality of judgments and sentences imposed
8



pursuant to valid plea agreement&lhited Sates v. Baramdyka, 95 F.3d 840, 843 (9th
Cir. 1996) (quotingJnited States v. Rutan, 956 F.2d 827, 82@th Cir. 1992)).

Petitioner does not suggest that hisw@awas unknowing oinvoluntary, but
instead, in response to thevernment’s Motion to Disrmas, attempts to characteriié
of his claims as resulting from ineffective assistance of counsel:

Petitioner, filing pro se, concedes th& Amended petitiomay be somewhat

confusing but hopes to make clear that ¢heaims are asserted in the context of

Ineffective Assistance of @msel. Petitioner avers that his counsel should have

informed him of the pregnderance standard regaglthe USSG 8§ 2k2.1(b)

enhancement and should have negotiatetbre favorable plea without the

erroneous enhancement.... Claim #gastinent in establishing counsel’s

ineffectiveness in fully iforming the Petitioner of histanding during sentencing.
(Dkt. 13, p. 3.)

Petitioner’'s Plea Agreement permiti@ae habeas petition for ineffective
assistance of counsel only for information twats not known, and, in the exercise of
reasonable diligence, could rfi@ve been known, to the defendarnthattime the court
imposed the sentence. (Dkt. 6, pp. 16-IIhke only informatiorPetitioner identifies as
not known or that could not t\a been known at the time of his plea and sentencing is the
two-point enhanceent he received under USSG 8§ 2K®) for an offense involving
three or more firearms. (Dkt. 13, p. 25 the government notes, it is doubtful this
information could be conssadled unknown to Petitioner, as it is not new and the
sentencing guidelines were rdgdvailable at the time Petitioner entered his plea. (Dkt.
11, p. 5). However, everssuming Petitioner could meet timgrdle, and thus avoid the

waiver provision of his plea agreement,fais to establish heeceived ineffective

assistance.



1. Ineffective Assistance of Counsel

To prevail on an ineffectivassistance of counsel claim, a defendant must show:
(1) that his representation fell below an okijexstandard of reasonableness, and (2) that
there is a reasonable probability that, butdomunsel’s unprofessional errors, the result of
the proceeding would ke been differentHill v. Lockhart, 474 U.S. 52, 57 (1985)
(quotingStrickland v. Washington, 466 U.S. 668, 687-88 984)) (internal quotation
marks omitted). This two-part test is applicable to cases where, as here, a defendant
claims ineffective assistance afunsel during a guilty pledlill, 474 U.S. at 57. A
court may evaluate the elements of ineffec@gsistance of counsel in either order, and
need not consider botheshents if there is ansnfficient showing of oneStrickland,

466 U.S. at 697. Here, the @bneed not determine whettaar alleged failure to advise
Petitioner of the two-point enhancement forltiple firearms “fellbelow an objective
standard of reasonableness” because thet@inds Petitioner cannot establish prejudice
as a result of such errold. at 688.

In the context of guilty pleaso establish the prejudieéement of an ineffective
assistance claim, “the defendant must shat tiinere is a reasonable probability that, but
for counsel’s errors, he would not have ple@ guilty and would hee insisted on going
to trial.” Hill, 474 U.S. at 59. “Moreover, to oltaielief on this type of claim, a
petitioner must convince the court that a decigb reject the plebargain would have
been rational under the circumstanceBddilla v. Kentucky, 559 U.S. 356, 372 (2010).

Petitioner implies it would havieeen rational to go to trial because the government
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couldn’t prove that he haattual or constructive possession over three firear(ixkt. 1,
pp. 3-6.)

If a petitioner alleges facts that, if true, wa@ntitle him to relief, then the district
court “should order an evidentiary hearengd rule on the mes of his claim.” Holmes
v. United States, 876 F.2d 1545, 1552 (31Cir. 1989). However, eourt need not hold a
hearing if the allegations are “patently frivolous,” “based upon unsupported
generalizations,” or “affirmatively contradicted by the recortl” at 1553. Here, the
Court need not hold a heag because Petitioner’s allegats regarding possession are
affirmatively contradited by the record.

Possession of a firearm can be shownubh either constructive or actual
possessionUnited Satesv. Krouse, 370 F.3d 965, 9Bn. 3 (9th Cir. 2004) (citing
United Satesv. Lott, 310 F.3d 1231, 1247 (10thrCR002)). Generally, a person has
actual possession of an item “if therson knows of its presenaed has physical control
of it, or has the power and intention to control itJhited Statesv. Cain, 130 F.3d 381,
(9th Cir. 1997) (emphasis in original) (intehg@otation marks omitted). Similarly, a
“person has constructive pgession when he or sheokvingly holds ownership,
dominion, or control over the objeaihd the premises where it is foundJhited Satesv.
Thongsy, 577 F.3d 1036, 104(Bth Cir. 2009) (quotind/nited Satesv. Lott, 310 F.3d

1231, 1247 (10th Cir. 2002)yhe government can prewactual or constructive

> The Court has liberally construed Petitibagro se briefing, and attempted to
address potential argumenmntsplied by Petitioner, even veine such argument is not
specifically stated Eldridge v. Block, 832 F.2d 1132, 1137 (9th Cir. 1987).
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possession using circumstantial evidence aldheted Statesv. Bernard, 48 F.3d 427,
430 (9th Cir. 1995).

Here, evidence included the plea agreement shows the government could have
readily proven Petitioner had ggession of all three firearmSpecifically, with respect
to the HK and SKS, Petitioner sent the UKt tmessages containing photographs of both
firearms. (Dkt. 6, p. 5.) The U@urchased the HK and SKS from Petitioner on
December 4, 2012, when Petitioner arrived to the designatechmeeint with both
firearms in his car. Because Petitioner sectiupes of, and had both firearms in his car
when he met the UC, both firearms wkrn®wingly in his presence and within his
physical control. Petitionexccordingly had actual possessajrboth the HK and SKS.

With respect to the Pioneer Arms @oration 7.62x25 rifle (“machinegun”), the
UC made arrangements with Petitiote@ purchase eachinegun. Ifl., p. 6.) The
Petitioner arrived at a desiged meeting place to sell the machinegun to the UC.
Although the machineguwas not in his car when he arrived, Petitioner made a call and
directed his co-defendant to bring tin@achinegun to the meeting locationd.] The co-
defendant Chavez arrived shorthereafter, and presentee tadC with the machinegun,
who then gave Petitioner ahavez $3,200, the price Petitioner had demanded in his
texts to the UC. Petitioner’s ability to makeangements for the satd the machinegun,

to direct Chavez to appear at theatieg location with the machinegun, and
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responsibility for the successful sale of thaamne gun to the UC, establish he had the
power to control the gun, and therefore had constructive possessién of it.

Petitioner’s purported defense ga®ot convince the Court that a decision to reject
the plea agreement would have been ratibadlPetitioner been aded of the enhanced
penalty associated with pleadiguilty to three, rather thawo, firearms. The record
establishes that Petitioner facekrwhelming evidence gjuilt and had no affirmative
defenses. Moreover, in exchange foreggng to plead guilty, Petitioner avoided
additional charges related to his distribatiof methamphetamine and cocaine on April
24, 2012 and June 14, 2012d.(p. 2.) Petitioner secured aydavorable plea in light
of this exchange, and the Court is left witle firm conviction that rejecting the plea
bargain would have been fiah under the circumstanceBadilla, 559 U.S. at 372.
Because Petitioner cannot establish that ildidave rational to reject his plea
agreement given its favorable terms and haoertain conviction, he cannot establish
the prejudice element of his ineffectivesestance of counsel claim. Petitioner’s
ineffective assistance of counsaliah is accordingl without merit.

2. DueProcess Claim

® Further, as the government notes, wbalculating the number of firearms under
8§ 2K2.1(b)(1) of the Sentencing Guidelinag;ourt must count firearms “involved” in
the offense, including firearms unlawfulbpssessed or unlawfully distributedNItTED
STATES SENTENCING GUIDELINES MANUAL 8§ 2K2.1, cmt. n. 5. Petitioner admitted that
he possessed the HK and SKS in his plea agregrand that he assisted his co-defendant
in the transfer of the machigen to the UC. (Dkt. 6, p»-6.) Based upon these facts,
there is no doubt that the offiges involved three firearntisat Petitioner unlawfully
possessed or distributed.
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In addition to ineffective assistanceaafunsel associateditlv the sentencing
enhancement for possession of multiple finesrPetitioner suggests it violated due
process to prosecute him for transferringuaregistered firearm, in violation of the
National Firearms Act (NFA), becausewas a convicted felon and therefore the
government could not accept such registratieena’he had tried to comply with the
NFA. (Dkt. 1, pp. 6-8.) The Ninth Circuitas rejected the argumdhat since a felon
cannot register a firearm it is unfair to chahge with a separaterime for failing to do
so. United Satesv. Gann, 732 F.2d 714, 721 (9th Cir. 198#4unter v. United Sates, 73
F.3d 260, 262 (9th €i1996). FollowingGann andHunter, the Court holds it did not
violate due process to prosecute Petitionetrmsferring an unggstered firearm.

3. United Satesv. Alleyne

Finally, Petitioner's Amended Motion algacludes a claim that the Court erred
because the § 2k2.1(b)(1) two-level enhancement should have been presented to a jury.
(Dkt. 8, p. 1.) Petitioner suggesisited Statesv. Alleyne, 133 S.Ct. 2151 (2013)
requires the number of firearms he possessbd fresented to a juas an “element” of
his crimes. IMAlleyne, the Supreme Court held any fact, other than a prior conviction,
which increases a mandatorymmum sentence for a crimeas “element” of the crime,
and not a “sentencing factor,” that mbstsubmitted to a jury and found beyond a
reasonable doubtd. at 2155-56.Alleyne is inapplicable in thisase because the number
of firearms, and corresponding increaséhm advisory guidelines, did not involve a
mandatory minimum sentence. Petitioneristeace did not carry a statutory mandatory

minimum.
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ORDER

NOW, THEREFORE, IT ISHEREBY ORDERED:

1. Petitioner's Motion to Set Aside, Vacaide Correct Sentence Pursuant to 28
U.S.C. § 2255 (Dkt. 1) and Amerdi®otion to Vacate (Dkt. 8) afeENIED;

2. Given the Court’s denial of Petitioneikdotion to Vacate, Petitioner's Motion
to Proceed in Forma Pauperis (Dkt. BilaMotion Requesting Appointment of Counsel
(Dkt. 3) areDENIED;

3. The government’s Motions to Dismiss (Dkt. 5) and (Dkt. 11) are
GRANTED.

4. Petitioner's Motion Requesting ExtensionTame to File Reponse (Dkt. 7)

and Motion to Expedite and Accelerate Proceedings (Dkt. 1M @©T.

DATED: November 9, 2015

¢k

War J. Lodge
Unlted States District Judge
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