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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

DAVID SPARKS
Case No. 1:14-CV-00166-EJL-CWD
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

ALLSTATE MEDICAL EQUIPMENT,
INC., et al.,

Defendants.

Pending before the Court in the abditked matter is Defendant Todd Kaplan’s
Motion for Summary Judgme(Dkt. 20) and Plaintiff Dawd Sparks’ Motion to Strike
Portions of Declaration of Pert Kaplan (Dkt. 23.) Botmotions have been briefed and
are ripe for the Court’s review. Having fullgviewed the record, the Court finds that the
facts and legal arguments are adequately pregdem the briefs antecord. Accordingly
in the interest of avoiding further delay, dmetause the Court consluely finds that the
decisional process would not bignificantly aided by oral argument, this matter shall be
decided on the recofzkfore this Court without oralgmment. For the reasons stated
below, Defendant Todd Kaplan’s Motidor Summary Judgnme is granted.

FACTUAL BACKGROUND
Plaintiff David Sparks (“Plaintiff”) ad Defendant Todd Kaplan (“Defendant” or

“Kaplan”) were long-time friends and busss colleagues. (Dkt. 24-1,  2.) In
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approximately 2006, Defendant approachedr®iff about loaning him money for use in
starting a durable medical equipment basgwhich would provide medical supplies
designed to ameliorate obsttive sleep apnea and breathingatders. (Dkt. 1, 1 6.)
Plaintiff understood that Defielant had been unable to ahténancing for the business
from a financial institution, and ultimateagreed to loan Defendant mondg. (1 7.)

On February 1, 2007, Sparteceived a Promissory Nostating Allstate Medical
Equipment, LLC (“Allstate”)would repay Plaintiff the pritipal amount of $110,000,
plus interest of 14.0% per annufbkt. 1-1.)*

The parties dispute who chose the termthefloan agreemen®laintiff claims
Defendant induced him into loaning moneyduggesting a high interest rate, and claims
Defendant prepared asdyned a Promissory Note securingiRtiff's loan of $110,000.
(Id., 191 8-9.) Defendant claims Hel not prepare, agree &nter into, or even sign the
Promissory Note. (Dkt. 20-1, p. 7; DRO-2, 1 1 6, 11.) Defendant suggests the

Promissory Note was exeeglt by Allstate and wasgied by Defendant’s brother,

! The loan of $110,000 was made by Rt in two installments. The first
installment of $70,000 was paid onayout February 15, P8, and the second
installment of $40,000 was made by Plainbiff or about February 2007. (Dkt. 20-2,
1 3.) As evidence of and toemorialize the terms of thedn agreement, Allstate, as
“Borrower,” executed a promissonpte in favor of Plaintiffas “Creditor,” on February
15, 2006 with respetb the first installrent of $70,000. Id., 1 4.) On Fehrary 1, 2007,
Allstate, as “Borrower,” exedad a second promissory natefavor of Plaintiff, as
“Creditor,” with respecto the second installment of $40,000d.,(1 5.) The total
amount loaned by Plaintiff was $110,000eaglenced by the February 15, 2006 and
February 1, 2007 promissory notetd.({ 6.) The Februard/5, 2006 promissory note
and February 1, 2¥ promissory note documigng Plaintiff's totalloan of $110,000 to
Allstate are hereinafter collectively refed to as the “Promissory Note.”



Robert Kaplan, in his official capacity &danager and CEO” of Allstate, on behalf of
Allstate? (Dkt. 20-2, T T 2-6.) Although, inis Response to Defendant’s Motion for
Summary Judgment, Plaintiff argues that DeEnt prepared and signed the Promissory
Note, and that the loan was deato both Defendant personadigd to Allstate (Dkt. 24,

pp. 4-5), Plaintiff admitted ihis deposition that he did notspute Robert Kaplan in fact
signed the Promissory Note (Dkt. 20-6, p. [B410-19), that Defedant did not provide

any written agreement regarding the lokh, (p. 26, Il. 20-23; p. 42, Il. 6-12; p. 86, Il. 9-

? Plaintiff makes much of a purporteistinction between “Allstate Medical
Equipment, Inc.” and “Allstate Medical Equipment, LLC,” and claims that although
“Allstate Medical Equipment, LLC” was tHsorrower identified on # Promissory Note,
Defendant “later caused ahet company, Allstate MeditBquipment, Inc. to start
making interest-only payments to Sparkstidhat “Allstate Medical Equipment LLC did
not even exist as ant#y when Sparks loandgdaplan the funds at issue.” (Dkt. 1, p. 4.)
The evidence in the rembsuggests both names refer te #ame company. For instance,
both of Plaintiff's loan pgments were transmitted datty to Allstate Medical
Equipment, Inc., and were deposited inttsiate Medical Equipment, Inc.’s business
account with 1st California Bank. (Dkt.-&) § 9; Dkt. 20-5.) Allstate Medical
Equipment, Inc. also made every monthly iegt-only loan payment to Plaintiff between
February 2006 and January 2013. (Dkt. 20Each and every payment made to Plaintiff
under the Promissory Note was drawmmiand processed froAlistate Medical
Equipment, Inc.’s business accound.) Although Plaintiff appars to suggest that the
variance in corporate name in the Presory Note somehow makes Defendant
personally liable, he does not articulaty gegal theory which would bind Defendant
based upon the use of “Allstate Medical Eament, LLC” instead of “Allstate Medical
Equipment, Inc.” Regardless, courts havegldeld that an imntarial variance in
corporate nhame in a contract does not ddfeatntention of th parties to bind the
corporation.Cnty. of Moultrie v. Fairfield105 U.S. 370, 377 (1881) (“[A] contract is
not avoided by misnaming tleerporation with which it isnade.”) The Court will
accordingly collectively refer to Allstate Meaxdil Equipment, Incand Allstate Medical
Equipment, LLC a$Allstate.”



15; p. 93, ll. 7-15; p. 100, IIl. 3-7), and thiaé loan was made tolldtate as borrower, and
not to Defendant. (Id., p. 25, Il. 12-19; p. 38, II. 24-25; p. 39, II. 1-21.)

Upon receipt of the signed Promissoryt®&dPlaintiff transmitted funds to Allstate
in the total amount of $11@00, with $70,000 sent in Felary, 2006, and an additional
$40,000 sent in February, 2007. (Dkt. 20tZ,) Between February 9, 2006 and January
1, 2013, Allstate made monghinterest-only payments todhtiff totaling $100,156.00.
(Id., 1 8.) Each of these payments was draw and processed from Allstate’s business
account, and was sent by Allstate directlytaintiff. (Dkt. 20-2,7 9; Dkt. 20-5.)

Under the terms of the Promissory Note, payment of the pahwias initially due
on February 1, 2009. (Dkt. 1-1.) HoweyPefendant requested and received several
extensions to the paymentadtine from Plaintiff. (Dkt. 19 12.) Before agreeing to
each extension, Plaintiff suggests that hiedeupon Defendant’s repsentations that he
would repay the principal balance enslistate became profitableld(, § 13.) Plaintiff
agreed to extend the pcdipal payment deadline in @0, 2010, 2011 and 2012 in
exchange for continued interestly payments by Allstate.ld., 11 12-14; Dkt. 24-2,

1 8.) Plaintiff contends that on at least widhese occasions, Defendant stated that he

would personally pay back&htiff if Allstate could not. (Dkt. 1, § 14.)

3 Although the Court must, for purposes of summary judgment, resolve factual
disputes in favor of the nonmoving party, teiandard does not apply, where, as here the
nonmoving party’s version of factseéentradicted by record evidenc8cott v. Harris
127 S.Ct. 1769, 1777 (2007) (“When opposingipa tell two different stories, one of
which is blatantly contradicted by the recasd,that no reasonable jury could believe it, a
court should not adopt that version of thets for purposes of ruling on a motion for
summary judgment.”).



In January of 2013, Plaintiff contactedf®edant and requested that he repay the
principal balance of $110,0@h the loan. (Dkt. 24-2, 1 10.) Defendant did not reply,
and Plaintiff stopped receivingterest payments after January 2013. Plaintiff filed the
instant suit for breach of caact against Defendant andigtate on April 29, 2014.
Defendant moved for summary judgment oneli5, 2015. Allstate has not moved for
summary judgment, and the Court does not here consider the substance of Plaintiff's
claims against Allstate.

STANDARD OF REVIEW

The Court “shall grant summary judgmeénhe movant shows that there is no
genuine dispute as to any material fact tn@movant is entitled to judgment as a matter
of law.” Fed.R.Civ.P. 56(a)The moving party bears the initial burden of showing that
there are no genuine issues of materialdack that it is entitled to judgment as a matter
of law. Anderson v. Liberty Lobby#77 U.S. 242, 247-48 (1986). Where, as here, the
movant does not bear the burden of proofial, it must show “arabsence of evidence to
support the nonmoving party’s caseCelotex Corp. v. Catretd77 U.S. 317, 325
(1986).

The burden then shifts toeamonmoving party to show a genuine dispute of fact.
Anderson477 U.S. at 256-57. The nonmovingtganay not rest upon mere allegations
or denials in its pleading and must producielence sufficient tol®ow that a reasonable
jury could return a verdict in its favotd. at 248. In order to withstand a motion for

summary judgment, the nonmoving party:



(1) must make a showing sufficient to establish a genuine issue of fact with respect

to any element for which it laes the burden of proof; \2nust show that there is

an issue that may reasonably resolved in favor dither party; and (3) must

come forward with more persuasive eande than would otherwise be necessary

when the factual context makes th&fmooving party’s claim implausible.
British Motor Car Distrib. v. San Frarisco Automotive Indus. Welfare Fygd82 F.2d
371, 374 (9th Cir.1989) (citation omitted).

On a motion for summary judgment, the Court does not weigh evidence or
determine truthfulness of allegations; instaadetermines the existence of genuine
issues of material factCornwell v. Electra Cent. Credit Unipd39 F.3d 10181027 (9th
Cir. 2006). An issue of material fact is owbich may affect the outcome of the case.
Anderson477 U.S. at 248. The Court musewiall evidence and draw all reasonable
inferences in the light most faasle to the nonmoving partyd. at 255. Direct
testimony of the non-movant must believed, however implausiblé.eslie v. Grupo
ICA, 198 F.3d 1152, 115919 Cir.1999). On the other hanthe Court is not required to
adopt unreasonable inferendesm circumstantial evidenceMcLaughlin v. Liy 849
F.2d 1205, 1208 (9t&ir.1988). A statement in aibf, unsupportetby the record,
cannot be used to create an issue of fBetrnes v. Independent Auto. Dealed4 F.3d
1389, 1396 n. 3 (& Cir.1995).

ANALYSIS
1. Defendant’s liability undethe Promissory Note
In his Complaint, Plaintiff alleges Defdant “breached the terms of the Note by

ceasing to make interest payments andnigito make the principal payment due under

the Note.” (Dkt. 1, 1 18.) As mentionddefendant did not sign the Promissory Note,
6



and did not sign any other donent purporting to be a personal guaranty of Allstate’s
obligations under the Promissory Note. (Oktl; Dkt. 20-6, p. 26, Il. 20-23; p. 34, II.
10-19; p. 42, II. 6-12; p. 86, Il. 9-15; p. 93,7k15; p. 100, II. 3-F Further, Allstate is

the only party identified as “Borrower” undire terms of the Promissory Note. (Dkt. 1-
1.) Absent certain exceptionst alleged here, “a contracannot bind a non-party.”
E.E.O.C. v. Waffle House, In634 U.S. 279, 294 (200®ee alsaNing v. Martin 688
P.2d 1172, 1177 (Idaho 1984) (“A party musik to that person with whom he is in a
direct contractual relationship for relief,time event that his expectations under the
contract are not met.”). Defendant was that borrower under the clear terms of the
Promissory Note.

Further, although there is some disputéoashether Allstee was Defendant’s
company, it is well-settled that “an officer @fcorporation is not liable for a breach of a
contract made in the corporation’s nameesslit can be shown that the ‘corporate veil
should be pierced to avoithjust consequences incorteig with the corporation
concept.” Davis v. Prof. Bus. Serv., In@12 P.2d 511, 51@daho 1985) (quoting
Barlow’s, Inc. v. Bannock Cleaning Coy647 P.2d 766, 771 {@pp. 1982). Here,
Plaintiff has not presented any evidetesupport piercing the corporate veilhus,

Defendant is not liable for breach of the Promissory Note.

* Plaintiff alleged in his Cmplaint that Defendant waséting as the alter ego of
Allstate, and has been wrongfully taking furidsm Allstate for his own personal gain.
Kaplan has also failed to maintain any cogtershield of Allstate.” (Dkt. 1, 1 16.)
However, Plaintiff admitted in his depositioratthe had no evidentleat Defendant had
improperly used Allstate’s fundgDkt. 20-6, p. 94, II. 8-23. 95, II. 1-18; p. 97, Il. 9-
(Continued)



2. Breach of oral contract

For the first time in his Rgponse to Defendant’s Mon for Summary Judgment,
Plaintiff states his claims against Defentd@re based upon his representations and
promises of payment of the debt—an oral cacttand series of afragreements between
Sparks and Kaplan that Kaplaerformed on until January 8013.” (Dkt. 1, § 18; Dkt.

24, p. 4.) Although, with mpect to breach of contract, the Complaint alleges only
“Defendants Allstate and Kapldrave breached the terms of the Note by ceasing to make
interest payments and failing to make ftrincipal payment due under the Note,”

Plaintiff now claims ‘[t]he loan | made was Todd Kaplan. The eopany he referred to

as Allstate and he were one and the santigaatime and there was no separate entity up
and running that | was aware of or that Hd tne about.” (Dkt. 24-1, 1 4.) Plaintiff

further states “[tlhe moneyldaned was payable directly to Todd Kaplan and | sent it
directly to him.” (d., 1 13.)

Other than his affidavit, Plaintiff hawt submitted any evidence to establish the
loan was made to Defendant personally] aat to Allstate. The record, including
Plaintiff's deposition testimonyn fact refutes this claimMost notably, the Complaint
itself alleges breach of thedPnissory Note. The PromissoNote attached to the

Complaint identifies only Allstatas borrower. Plaintiff's claa that he did not know of

21.) Plaintiff appears to coade Defendant is not liable umda alter ego theory in his
Response to Defendant4otion for Summary Judgmerand has not submitted any
argument or evidence to support pierciritstate’s corporate vieto hold Defendant
personally liable under the Promissory Note.



the existence of Allstate atdhime of the loan is belied by his receipt of the Promissory
Note identifying Allstate athe Borrower and subsequent 8T of funds to Allstate.
(Dkt. 1-1; Dkt. 20-5, Ex. 3.)Plaintiff also began recemy interest-only payments from
Alistate immediately after hisrBt loan of $70,000 in Janua3006. (Dkt. 20-5, Ex. 4.)
The transaction record for Atlte also illustrates that Paiff’'s checks were deposited
in Allstate’s account with 1st California BankDkt. 20-5, Ex. 3.) Further, Plaintiff
repeatedly admitted in his depon that the loan was mateAllstate. (Dkt. 20-6, p.
24, 1I. 14-17) (Q: “Okay. But do you remmder, pursuant to this Secured Promissory
Note, that you loaned $70,000 to Aligadedical Equipment?” A: “Yes.”)]d., p. 25, Il.
16-19) (“And ‘Borrower'—that’s a defined e, and the definition of ‘Borrower’ is
reflected in Paragraph 1 as being ‘Allstate Medical Equipment’; correct?” A: “Yes.”);
(Id., p. 39, IIl. 2-21) (confirming Defendadid not sign the Promissory Note in his
individual capacity). In short, even if Plaffihad adequately alleged breach of an oral
contract, the evidence refstexistence of an oral contract independent from the
Promissory Notg.

3. Breach of a personal guaranty

Although the Complaindoes not specifically allege breach of a personal guaranty,

Plaintiff does claim, “[o]n at least two occasions after the Promissory Note was executed,

> Moreover, if Plaintiff had adequatelygald an oral agreement between Plaintiff
and Defendant regarding the $110,000 loais,ghor oral agreement would have been
superseded by the executedtien Promissory Note coveig the same subject matter.
Valley Bank v. Christense808 P.2d 415, 417 (Idaho 1991).



Kaplan represented to Spatksit he could personally pay &ps back if Allstate could

not.” (Dkt. 1, 1 14.) Notably, the afjation that Defendant made such a personal
guaranty contradicts Plaintiff's current clathat Defendant is personally liable under the
Promissory Note. It is inec@ruous that Defendant wouldrpenally guararee a loan on
which he was already liableMickelsen Const., Inc. v. Horrogk399 P.3d 203, 211

(Idaho 2013) (“One cannot be both principal debtor who has defaulted and the guarantor
who is secondarily liable in the event of sulgfault.”) However, to the extent Plaintiff’s
breach of a personal guaranty claim can be vieagean alternative to his breach of oral
contract theory,such claim is barred by the statute of frauds.

An alleged agreement to guaranty the da#lanother is “invalid, unless the same
or some note or memorandum thereof, beriting and subscribed by the party charged,
or by his agent.” I.C. 8 9-505. “Failure¢omply with the statute of frauds renders an
oral agreement unenforceable both in an acitdaw for damages and in a suit in equity
for specific performance.Mickelsen Const., Inc299 P.3d at 208 (internal quotation
marks and citation omitted). Here, Pl#firadmits there was never any writing
documenting Defendant’s alleged promise to Alstate’s debt. (Dkt. 20-6, p. 26, II.

20-23; p. 42, ll. 6-12; p. 86, Il. 9-15; p. 98,7-15; p. 100, Il. 3-7.) Accordingly, any

® Plaintiff does not suggest such theories are pled in the alternative. However,
under the rule governing alternative pleadirggplaintiff may plead inconsistent liability,
and may even argue alternative claimajary. Fed. R. Civ. Proc. 8(d)(2).
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oral guaranty by Defendant pay Plaintiff's loan if Allstae defaulted is barred by the
statute of fraud$.Mickelsen Const., Inc299 P.3d at 208.

In response to Defendés Motion for Summary Jigment, Plaintiff argues
Defendant waived the statute of frauds deéeby failing to assert it as an affirmative
defense in his answer. (Dkt.,2% 7.) This argument ign@doth that Plaintiff arguably
failed to plead either breach of an oral caot or breach of a pgonal guaranty in his
Complaint, and that, absent prejudice, a d@émt may raise an affirmative defense for
the first time in a mogin for summary judgmen®Rivera v. Anaya726 F.2d 564, 566
(9th Cir. 1984)Bluestone v. Mathewsp649 P.2d 1209, 1211 @to 1982) (“where the
defense was raised before trial and themi#dat was given time to present argument in
opposition, the defense of stawif frauds can be raised for the first time in the summary
judgment motion[.]"). Defendant cannot faeilted for failing to plead the statute of

frauds as an affirmative defense wheraiiff's Complaint réerenced only the

" The only possible exception to the stawftérauds that could arguably apply in
this case is Idaho Code § 96§Q). This statute provides an agreement is excepted from
the statute of frauds if:

the creditor parts with value, or entersian obligation, in consideration of the
obligations in respect to which tpeomise is made, in terms or under
circumstances such as to render theyparking the promise the principal debtor,
and the person in whose behals made, his surety.

.C. § 9-506(2).

However, Plaintiff has not pled 8 9-50%(2'An allegation that a party entered
into a guaranty agreement doex allege that the party engéel into an agreement under
8 9-506(2).” Mickelson Const., Inc299 P.3d at 210. There is no claim under Plaintiff's
Complaint or argument in hResponse to Defendant’s Matidor Summary Judgment to
suggest § 9-506(2) applies.
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Promissory Note and did not plead an offecegtance, consideratioor, any allegations
regarding the alleged timing for Defendardtsmpliance with the terms of either his
purported oral contract or oral guaranfyefendant did ndearn until Plaintiff's
deposition that Plaintiff claimebefendant breached an oraintract. (Dkt. 25, p. 8, n.
5.) Under these circumstances, there is nslasistriking the state of frauds as an
affirmative defense. Furthddefendant raised the statute of frauds defense in his Motion
for Summary Judgment, and Plaintiff had dpgortunity to respad in his opposition.
Plaintiff failed to identify any prejudice cae by Defendant’s assertion of the defense at
the summary judgment stagad the Court finds nondBluestone649 P.2d at 1211. As
such, Plaintiff's claim of an oral personalaganty is barred by the statute of frauds and
cannot survive sumary judgment.
ORDER

NOW, THEREFORE, IT ISfEREBY ORDERED:

1. Defendant Kaplan'Motion for Summary Judgent (Dkt. 20) is
GRANTED and all claims as to Bendant Kaplan are dismiske Plaintiff's claims
against Defendant Allstia remain at issue;

2. The Court has not considered the Declaradf Robert Kaplan in deciding this

matter. Plaintiff’'s Motion to Strike Robefaplan’s Declaration (Dkt. 23) is accordingly

M Lodge

United States District Judge

DENIED asMOOT.




