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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

AMICA MUTUAL INSURANCE
COMPANY,

Plaintiff,
V.
RUSSEL VERNON,

Defendant.

Case No. 1:14-cv-00235-BLW

MEMORANDUM DECISION AND
ORDER

INTRODUCTION

The Court has before it the Amendedtha to Intervene (Dkt. 19). For the

reasons explained belowgtiCourt will deny the motion.

LEGAL STANDARD

Rule 24(a) contains the standard for imémtion as of right. It provides that upon

timely motion, the Court must permit anyadantervene who “claims an interest

relating to the property or transaction thahis subject of the action, and is so situated

that disposing of the action may as a prattigatter impair or impede the movant’'s

ability to protect its interest, unless existingtjgs adequately represent that interest.”
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Fed. R. Civ. P. 24(a)(2)The Ninth Circuit has distilled & provision into a four-part
test: (1) the application for t@rvention must be timely; Y2he applicant must have a
“significantly protectable” interest relating tbe property or transaction that is the
subject of the action; (3) the applicant miostso situated that the disposition of the
action may, as a practical matter, impair op@de the applicant’s ability to protect that
interest; and (4) the applicgminterest must not be aquately represented by the
existing parties in the lawsubouthwest Center for Biological Diversity v. Be2§8
F.3d 810, 817 (9th €R001). The Court’s evaluation‘iguided primarily by practical
considerations,” not technical distinctioihg. However, “[flailure to satisfy any one of
the requirements is fatal to the applicatiddérry v. Prop. 8 Official Proponent887
F.3d 947, 95@9th Cir.2009).

Rule 24(b) allows permisse intervention when an pficant “has a claim or
defense that shares with the main actionrarnon question of law dact.” Fed. R. Civ.
P. 24(b). “In exercising its discretion theucbshall consider whether the intervention
will unduly delay or prejudice #hadjudication of the rights of the original parties.” Id.
When a proposed intervenor has met thogairements, “[tlhe court may also consider

other factors in the exercise of its disavatiincluding ‘the nature and extent of the

! The rule also requires the Court to permit anyone to intervene who is given an
unconditional right to do so by a federal statbtg,there is no argumetitat any such statute
applies in this case.
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intervenors’ interest’ and ‘wlitkeer the intervenors’ interesare adequately represented
by other parties.”Perry, 587 F.3d at 9550oting Spangler WPasadena City Bd. of
Educ, 552 F.2d 1326,329 (9th Cir.1977)).
ANALYSIS

1. Intervention asa Matter of Right

As noted above, for a Court to grantervention as a matter of right, (1) the
application for intervention must be timely) ¢de applicant must have a “significantly
protectable” interest relating the property or transaction thatthe subject of the action;
(3) the applicant must s situated that the dispositiohthe action may, as a practical
matter, impair or impede the applicant’sligpto protect that interest; and (4) the
applicant’s interest must not be adequatelyresented by the existing parties in the
lawsuit. Southwest Center for Biological Diversity v. Be2§8 F.3d 810, 817 (9th
Cir.2001). The Court will addressaaelement in turn below.

A.  Timliness

“Timeliness is determinedith reference to three fawt: (1) the stage of the
proceeding at which an applicasgeks to intervene; (2) thegpudice to other parties; and
(3) the reason for and length of the deldegtuta v. County of San Diegto{1 F.3d 570,
572 (9th Cir. 2014) (Internalitation and quotadns omitted). Here, at the scheduling
conference, the parties and the Coureadrto an expedited motion for summary
judgment with limited discovery before satfiadditional deadlines in this case should

the Court deny summary judgment. Undattagreement, Amica filed a motion for
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summary judgment on Octab&7, 2014. The Estate of Roberta Janet Mcintire and
Jessica Grable (“Intervenors”) filed their nastito intervene aboutrtbe weeks later, just
before the deadline for Veon's response brief. The Court then suggested, and the
parties agreed, that the Coshould address the motion to intervene on an expedited
basis before further briefing on the nwotifor summary judgment was filed and the
motion decided.

Amica suggests that because it notified Ind@rs of this case almost two months
before the motion for snmary judgment was filed, Integmors’ motion to intervene was
untimely. Intervenors certainly could hafied their motion a bit earlier, and their
motion has caused some delay in this clsevever, given the Court’s request that the
motion to intervene be addressed expeditiowsiy, the fact that the case is in the early
stages of litigation where welittle discovery has occurrethe Court finds that this
limited delay has not prejudiced the partikscordingly, the motion to intervene was not
untimely.

B. Significantly Protectable Interest

The applicant must also have a signifibaprotectable interest relating to the
property or transaction that is the subjecthaf action. “An appliant for intervention has
a significantly protectable interest if theéarest is protected by law and there is a
relationship between the legally proteciet@rest and the plaintiff's claimsU.S. v.

Alisal Water Corp.370 F.3d 915, 919 (9th Cir. 2004).
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Intervenors suggest they have a prtatble interest in the insurance policy
between Amica and Vernon becaubat insurance policy ismaeans for recovery in their
underlying action against Verndmntervenors argue that if thGourt determines that the
insurance policy is inapplicable to the facts of the underlying action, such a determination
will deprive Intervenors of a source from whihrecover if they mvail in their claims
against Vernon. Moreover, Intervenors contend that any detiiomrby this Court as to
the issue of Vernon’s liabilitwill directly affect Intervenas’ interest in pursuing its
claims against him in the underlying litigation. The Court disagrees.

First, the only issue before this Courivkether the insurance contract requires
Amica to defend andhdemnify Vernon in thenderlying lawsuit — Vernon’s liability is
not at issue here. Second, “[t]o trigger the righintervene, . . . an economic interest
must be concrete and related to thdartying subject matter of the actiond:. Just
because a lawsuit may impede a third parapility to recover ira separate lawsuit
typically does not give the thirparty a right to intervendledical Protective Co. v.
Erfani, 2010 WL 4569902 (®.Cal 2010). IrErfani, the court rejected the intervenors’
argument that they were entdléo intervene because thegre the plaintiffs in an
underlying lawsuit against éhdefendant for wibh coverage under the plaintiff's
insurance policy may applid. The court noted that the intervenors had “merely
established that the outcome of the instantibn may affect their potential future rights

to collect damages in their underlying suitsclsan interest is not sufficiently concrete
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or related to the underlying subject matiéthis action to constitute a significant
protectable interest relating tioe property at issue herdd.

This Court agrees ith the analysis iferfani. The fact that the outcome of this
case may affect a potential source of incomitervenors’ underlying suit against
Vernon is not sufficiently concrete or reldt® the underlying subject matter of this
action — which is whether the insurance cacttrequires Amica to defend and indemnify
Vernon. Accordingly]ntervenors have not shown a siggantly protectable interest
relating to the property or transaction that is the subject of the action.

C. Disposition Does Not Impair or Impediatervenors’ Ability to Protect an
Interest

Because Intervenors do not have a signitiggorotectable interest relating to the
property or transaction that is the subjecthid action, it follows that disposition of this
action will not, as a practical matter, impainmipede their ability to mtect that interest.

D.  Any Interest in this Action is Adegptely Represented by the Existing
Parties

Even if Intervenors had a significantly peotable interest in this action, it would
be adequately represented\grnon. In determining whieeér a party will adequately
represent an intervenor’s intetethe Court considers sevefattors, such as whether an
existing party will make all of the intervensmarguments, whether an existing party is
capable of and willing to maksuch arguments, and whether the intervenor offers any
necessary element to the proaegd that woud be neglected®rete v. Bradbury438

F.3d 949, 956 (9th Cir.aD6) (Internal citation omitt. The burden of showing
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inadequacy of representation is typically mininidl However, “[w]lhen an applicant for
intervention and an existing party have slagne ultimate objective, presumption of
adequacy of representation ariséd.”(Internal citation omitted). In fact, “[t}he most
important factor in determining the adequaf representation is how the interest
compares with the interests of existing parties.”

Here, as argued by Intervenors, the onliepbally protectable interest in this
action is a source from which to recover if thpgvail in their clans against Vernon in
the underlying lawsuit. As evidenced bgtAnswer to the Conigint in this case,

Vernon, like Intervenors, seeks to have Aanicdemnify him in the underlying lawsuit.
Thus, Intervenors andernon have the same objectivadahe Court presumes adequacy
of representation even if there were a sigalffitly protectable interest. Intervenors have
provided the Court with nothg to overcome that presumption. Accordingly, the Court
will deny interventioras a matter of right.

2. Permissive I ntervention

As noted above, Rule 24(b) allows feermissive intervention. Permissive
intervention requires “(1) amdependent ground for jadiction; (2) a timely motion;
and (3) a common question of law and fadineen the movant’'s claim or defense and
the main action.Blum v. Merrill Lynch Rercy Fenner & Smith In@12 F.3d 1349, 1353
(9th Cir. 2013) (Internal quotations and cibatiomitted). Here, the first two elements are
met — there is no dispute about indepengamsdiction, and the Court has already

addressed the timeliness issue above,ladimg that Intervenors’ motion was not
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untimely. This real issue here is wheth®re is a common qugsn of law and fact
between the movant’s claim or defense amdntiain action. Intervenors have not met
their burden.

Intervenors explain that the claims irethunderlying lawsuit against Vernon are
that Vernon sent a vicious anonymous cand letter to Ms. Mclntire, which directly
caused Ms. Mclntire to commit suicide, résg in their injuries Intervenors then
suggest that “[c]learly, the e and scope of Defendanligbility is a question of law
presented in both this action and the underlying actiotetvenors’ Reply Bip. 8, Dkt.
25. But that is neither clear nor accurate ndsed above, the only issue in this case is
whether the insurance contract requires Antedefend and indemnify Vernon in the
underlying lawsuit. In the penty lawsuit, this Court will not address Vernon’s potential
liability for Intervenors’injuries. Accordingly, permissiviatervention will be denied as
well.

ORDER

IT ISORDERED:

1. The Amended Motion to tervene (Dkt. 19) iDENIED.

2. The Motion to Interene (Dkt. 18) iDEEMED MOOT.

3. Amica shall file its reply in suppodf its motion for summary judgment no

later than 14 days after the datdli Memorandum Decision and Order.
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DATED: December 11, 2014

(S AN

B. L n inmill
Chief Judge
United States District Court
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