Nielson v. Yordy

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

DENNIS NIELSON,
Petitioner,
V.

KEITH YORDY, Wardenof Idaho State
Correctional Institution,

Respondent.

Case No. 1:14-cv-00236-EJL

MEMORANDUM DECISION AND
ORDER

Pending before the Court is Petitioiennis Nielson’s Petition for Writ of

Habeas Corpus, challenging his Ada Couwgviction of lewd conduct with a minor

under the age of sixteen. (Dkt. 1.) This case previously stayed and has since been

reopened. (Dkt. 15 & 18.)

The Petition is now fully briefed. (DK2O & 21.) The Court takes judicial notice

of the records from Petitioner’s state doanoceedings, lodged by Respondent on

September 17, 2014, and A#2, 2015. (Dkt. 13 & 19.peeFed. R. Evid. 201(b);

Dawson v. Mahoney51 F.3d 550, %L (9th Cir. 2006).

Having carefully reviewethe record in this matteincluding the state court

record, the Court concludes tlaatal argument is unnecessa®geD. Idaho L. Civ. R.
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7.1(d). Accordingly, tB Court enters the following Order dismissing the Petition in part,
denying the Petition in part, and dissing this case with prejudice.
BACKGROUND

Petitioner was charged in the Fourth Judi€iistrict Court in Ada County, Idaho,
with lewd conduct witta child under the age of sixteémyviolation of Idaho Code § 18-
1508. Although Petitioner chose to repredemself during some of the pretrial
proceedings, he was represented by coundgiring most of the pretrial process and
during the entire trial.” (State’s Lodging D-51 1.) At a pretrial conference, Petitioner
informed the trial court that he wanted awettorney and was allowed to explain, at
length, why he believed that his currentinsel was not adequately representing
Petitioner’s interests. (State’s LodgiAe3 at 10-43.) AftelPetitioner and defense
counsel both addressed the court, the ¢toalt determined that defense counsel had
represented Petitioner ably and, thereftrat if Petitioner wanted an attorney to
represent him, it would be his current coundell. &t 43-46.)

At the same hearing, Petitioner made se\aedements to the trial court that he
might be suffering from some type of mentaleéls. Petitioner told éhjudge that in the
past year he “started to have psychotic &/egnd, as a result, gave his ex-wife a power
of attorney® (Id. at 15.) Petitioner did not know Wwdong the psychotic events were
taking place and that he hadvee“been any through [siglsychiatric investigation.”

(Id.) Petitioner did state that he had been agtkbecause of these events, that he had

! Petitioner’s ex-wife, a witness for the state, testified at trial regarding Petitioner’s flight to evade

prosecution for the instant offe®, which the state presented aslence of a guilty conscience.
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been treated for “it” inhe county jail, and thdtis memory was poorld. at 15-16.) The
trial court asked defense counsel, “Daiytave any reason to believe from your
conversations with [Petitioneahd your experiences in dedjiwith individuals who are,
at times, mentally ill or have moments whereytlare having difficulty with their mental
illness—do you have any—hayeu had any difficlty with him in understanding and
carrying on conversations with him indarstanding and carrying on conversations,
rational and in-depthonversations?’1d. at 34.) Counsel responded, “No, Your Honor.
There is no question in my mind fseecompetent to proceed todayld.{

Petitioner told the court that he had bgéaced in the prison psychiatric facility
and was prescribed medicatiavihich he took until he deteined that it was not “the
medication that | need.d. at 39.) Petitioner stated thafter some amount of time in
that facility, “they let me out of thetgecause they said | wasn’t crazyid.§ Petitioner
continued: “l wasn’'t a danger to myselfaihers, which is what—only their evaluation is
for, but I had some psychotic break aneythook me there and that’s thatid.) The trial
court noted to defense counsel that, if celimgere to continue to represent Petitioner,
“there probably needs to be some inquirghe psychiatric unit there at the prisond.(
at 42.) Counsel agreed.

The trial court concluded, based ondiscussions with Petitioner, that Petitioner
was competent:

The court will find that, firsand foremost, our discussion
today has been rational, and certainly, [Petitioner] is

competent, has understood the court’s questions and
responded appropriately to qtiess asked of him. If there
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are psychological issues, thiegve not been demonstrated
here.

(Id. at 43.)

Having found that Petitioner was comgrettand was not entitled to substitute
counsel, the trial court went on to discuss with Petitioner all of the disadvantages he
would face if he chose to represent himsédf. &t 48-58.) Following this colloquy, the
trial court held that Petitioner was compeétenwaive his right to counsel and to
represent himself, and that Petitioner’s dixi to do so wasgoluntary and intelligent:

[Y]our decision to represent ycself is taken with fully
knowledge of the advantages, the disadvantages.

Certainly, | can find you'reompetent. The fact that
this psychiatric hospitalizatiothe fact that you've been
released back into the manxum facility—maximum security
facility does not cause this court to believe that you are
mentally ill, both in your very competent and very clear
understanding of these procawsgh, as well as your contact
with your lawyer, | can’t findhat there is—that mental
iliness is affecting your dectsn here or taking away your
competence.

(Id. at 58-59.) The trial court ordered Petitiondosmer counsel tgontinue, as standby
counsel only, for the time beindd( at 59.)

On the day of trial, Petitioner requeasie continuance and asserted that “he was
diagnosed with a serious mental illness, schizophrenia. [The diagnosis] was made by Dr.
Kruzich, that [Petitioner] suffers from thisnkss. That [Petitioner] is not competent to
prepare and assist in his own defe and cannot represent himselid: @t 71-72.)

Petitioner did not provide ewethce from Dr. Kruzich or otherwise to support his
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allegations of incompetence, and the taol@nied the motion for a continuancil. at
72.)

Prior to trial, the state moved to intitcce evidence (if necesgan rebuttal) of
Petitioner’s prior sexual misconduct with children, pursuant to Idaho Rule of Evidence
404(b), as evidence of a common scheme orp{atate’s Lodging At at 24-26, 38-39.)
Over defense counselbjection and argumenthe trial court granted the state’s motion
in limine and held that, if Petitioner tooketlstand and denied the allegations, his two
previous victims could testify rebuttal. (State’s Lodgg A-3 at 3, 138-39, 140-42.)
Petitioner did not testify at trial, and, tkéosre, neither did # previous victims.

The jury found Petitioner guilty, and he re@s a unified sentence of 50 years in
prison with 30 years fixedld. at 359.) The Idaho Court of Appeals affirmed the
conviction and sentence, and the Idaho Supr€ourt denied review. (State’s Lodging
B-4 & B-9.)

Petitioner then filed a petition for stgpostconviction relief, asserting several

claims of ineffective assistaa of counsel. (State’s Loohg C-1 at 7-21, 141-49.) The

2 Rule 404(b) provides as follows:

Evidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show that the person acted in conformity

therewith. It may, however, be adsible for other purposes, such as

proof of motive, opportunity, inte, preparation, plan, knowledge,

identity, or absence of mistake or accident . . ..
3 When the state initially broached the subg#dRule 404(b) evidence, Petitioner was represented
by counsel, who objected on Petitioner’s behdtiodgh Petitioner represented himself for a period of
time afterwards, the argument and decision on tite’strequest did not occur until Petitioner was again
represented by counsel.
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state district court dismissecetipetition, and Petitioner appealdd. @t 264-67, 360-73,
377-79.) While the appeal was pendingtitiRaer filed a successive petition for state
postconviction relief, which was also dismidséState’s Lodging-3 at 6-9, 420.)
Petitioner’s appeal from this dismissal wassolidated with his pending appeal from the
dismissal of his first postconviction petitigigtate’s Lodging D-5.) The Idaho Court of
Appeals affirmed both dismissals, and thahd Supreme Court denied review. (State’s
Lodging D-11 & D-14.)

In his federal Petition, Petitionasserts the following claims:

Claim 1: Ineffective assistance of trial counsel based on
counsel’s failure to requeatcompetency evaluation.

Claim 2: Ineffective assistance of trial counsel based on
counsel’s failure to presentbe Rule 404(b) issue for
appeal by making an offef proof as to what
Petitioner’'s testimony wdd be if he chose to testify at
trial.

Claim 3: Ineffective assistanoé postconviction counsel for
failing to raise Claim 2 ipostconviction proceedings.

Claim 4: Ineffective assistance difect appeal counsel based on
counsel’s failure to challenge the trial court’s decision
to admit the Rule 404(l®vidence in rebuttal if
Petitioner took the stand.

Claim 5: Violation of Petitioner'slue process right not to be
tried while incompetent.

(Dkt. 1 at 3-4.3

4 Respondent has identified and construed tbleses from the Petition and assigned the above

numeric designations to them. The Court agraés and Petitioner has not challenged, Respondent’s
characterization and labeling of the claims.
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Respondent now arguesathmost of Petitioner’s alms are procedurally
defaulted, that Claim 3 is not cognizatded that Claim 1 fails on the merits. For the
reasons that follow, the Court agrees.

CLAIM 1 MUST BE DENI ED ON THE MERITS

1. Standard of Law for Merits Review

Federal habeas corpus relief may be g@don claims adjudicated on the merits in
a state court judgment when the federal cdatérmines that the petitioner “is in custody
in violation of the Constitution or laws treaties of the United States.” 28 U.S.C.
§ 2254(a). Under § 2254(d)s amended by the Anti-terrorism and Effective Death
Penalty Act of 1996 (“AEDPA”), federal haae relief is further limited to instances
where the state court’s adjedtion of the petitioner’s claim
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal laas determined by the
Supreme Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light
of the evidence presemntén the State court
proceeding.
28 U.S.C. § 2254(d). lthough a federal habeas court reviews the state court’s “last
reasoned decision” in determining whet a petitioner is entitled to relieflst v.
Nunnemaker501 U.S. 797, 804 (1991), a state ¢owed not “give reasons before its

decision can be deemed to have beerutdidated on the meritsunder § 2254(d).

Harrington v. Richter562 U.S. 86, 100 (2011).
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When a party contests the state codeggl conclusions, including application of
the law to the facts, 8 2254(d)(1) governs. That section consists of two alternative tests:
the “contrary to” test and the “unreasonable application” test.

Under the first test, a state court’s éemn is “contrary to” clearly established
federal law “if the state court applies a rdl#erent from the governing law set forth in
[the Supreme Court’s] cases, or if it decidesase differently thajthe Supreme Court]
[has] done on a set of materially indistinguishable fa&sll'v. Cone535 U.S. 685, 694
(2002).

Under the second test, $atisfy the “unreasonable application” clause of
§ 2254(d)(1) the petitioner must show that the state court—although identifying “the
correct governing legal rule” from Suprei@eurt precedent—nonetheless “unreasonably
applie[d] it to the fad of the particular state prisoner’'s cas®ifliams (Terry) v. Taylar
529 U.S. 362407 (2000)“Section 2254(d)(1) providesremedy for instances in which
a state court unreasonably applies [Supr@mert] precedent; it does not require state
courts to extend that precedent or license federal courts to treat the failure to do so as
error.” White v. Woodal134 S. Ct. 1697, 1706 (2014).

A federal court cannot grant habeasafesimply because it concludes in its
independent judgment that the decision is irext or wrong; rather, the state court’s
application of federal law must be ebjively unreasonable to warrant reliebckyer v.
Andrade 538 U.S. 63, 75 (2003Bell, 535 U.S. at 694. If there is any possibility that

fair-minded jurists could disagree on the egtness of the state court’s decision, then
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relief is not warrantednder § 2254(d)(1Harrington v. Richter562 U.S. 86, 102
(2011). The Supreme Court has emphasized‘dvain a strong case for relief does not
mean the state court’s contramgnclusion was unreasonabl&d” (internal citation
omitted). That Court recently reaffirmecdhtiio be entitled to habeas relief under §
2254(d)(1), “a state prisoner must show that the staté'souling on the claim being
presented in federal court was so lackingustification that there was an error well
understood and comprehended in existavg beyond any possibility for fairminded
disagreement.White v. Woodall134 S. Ct. 1697, 1702 (201dnternal quotation marks
omitted).

Though the source of clearly establigtiederal law must come from the holdings
of the United States Supreme Court, cirpunécedent may be persuasive authority for
determining whether a state court decisioansinreasonable application of Supreme
Court precedenDuhaime v. Ducharme00 F.3d 597, 600-0Bth Cir. 2000). However,
circuit law may not be useddtrefine or sharpen a general principle of Supreme Court
jurisprudence into a specific legal ruteat th[e] Court has not announcellarshall v.
Rodgers133 S. Ct. 1446, 1450 (2013).

As to the facts, the United States Supreme Court has clarified “that review under §
2254(d)(1) is limited to theecord that was before theast court that adjudicated the
claim on the merits.Cullen v. Pinholster563 U.S. 170, 180 (2011). This means that
evidence not presentedttte state court may not be intcad on federal habeas review

if a claim was adjudicated on the meritstate court and if the underlying factual
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determination of the state court was not unreason@bkeMurray v. Schriro/45 F.3d
984, 999 (9th Cir. 2014).

When a petitioner contests the reasonableness of the state court’s factual
determinations, the petitioner stuishow that the state court decision was based upon
factual determinations that were “unreasonablein light of the evidence presented in
the State court proceeding.” 2BS.C. § 2254(d)(2). A “stateourt factual determination
Is not unreasonable merely because the federal habeas court would have reached a
different conclusion irthe first instance.Wood v. Allen130 S. Ct. 841, 849 (2010).

The United States Court of Appeals foe tdinth Circuit has identified five types
of unreasonable factual determinations that result from procedural flaws that occurred in
state court proceedings: (1) when state cdart$o make a findingf fact; (2) when
courts mistakenly make factual findings unttee wrong legal standard; (3) when “the
fact-finding process itself is defective,” such as when a staté ‘toakes evidentiary
findings without holding a heisg”; (4) when courts “plaily misapprehend or misstate
the record in making their findings, and thesapprehension goes to a material factual
issue that is central to petitioner’s claim”; or (5) when “the state court has before it, yet
apparently ignores, evidentieat supports petitioner’s claimTaylor v. Maddox366
F.3d. 992, 1000-01 (9th Ciz004). State court findings of fact are presumed to be
correct, and the petitioner has the burderebtitting this presuption by clear and

convincing evidence. 28.S.C. § 2254(e)(1).
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This strict deferential stalard of 8§ 2254(d) applies habeas claims except in the
following narrow circumstance$l) where the state appea#iecourt did not decide a
properly-asserted federal claim; (2) widne state court’s factual findings are
unreasonable under 8§ 2254(d)(2); or (3) wier@dequate excuse for the procedural
default of a claim exist®Rirtle v. Morgan 313 F.3d 1160, 1167 #®Cir. 2002). In those
circumstances, the federal district court revadéhe claim de novo. Isuch a case, as in
the pre-AEDPA era, a district court caraadrfrom both United Stas Supreme Court and
well as circuit precedent, limited onby the non-retroactivity rule dfeague v. Lane
489 U.S. 288 (1989). Under de novo reviewth# factual findings of the state court are
not unreasonable, the Court must applyptesumption of correctness found in 28
U.S.C. § 2254(e)(1) to anydes found by the state courRirtle, 313 F.3d at 1167.
Contrarily, if a state court factual determinatis unreasonable, or if there are no state
court factual findings, the federal court ig imited by 8 2254(e)(1). Rather, the federal
district court may consider evidence outside state court record, except to the extent
that § 2254(e)(2) might appliurray v. Schrirg 745 F.3d 984, 1000 (9th Cir. 2014).

2. Claim 1: Ineffective Assistance of Tral Counsel — Failure to Request a
Competency Evaluation

Petitioner asserts in Claim 1 that trial counsel rendered ineffective assistance by
failing to request a competency evaluation.

A. Clearly-Established Law

The Sixth Amendment to the United &®Constitutiomprovides that a criminal

defendant has a right to the effective asststansf counsel in his defense. The standard
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for ineffective assistance of gosel claims was identified trickland v. Washington
466 U.S. 668 (1984). A petitionasserting ineffective assistanof counsel must show
that (1) “counsel made errors so seriow ttounsel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amesnir and (2) thosereors “deprive[d] the
defendant of a fair trial, tial whose result is reliablelt. at 687.

Whether an attorney’s performance was deficient is judged against an objective
standard of reasonablene¢d. at 687-88. A reviewing court’s inquiry into the
“reasonableness” of counsel’s actions must not rely on hindsight:

Judicial scrutiny of counsel’s performance must be highly
deferential. It is all too tapting for a defendant to second-
guess counsel’s assistanceeatonviction or adverse
sentence, and it is all too easy for a court, examining
counsel’'s defense after it has proved unsuccessful, to
conclude that a particular amt omission of counsel was
unreasonable. A fair assessmehéattorney performance
requires that every effort be ohato eliminate the distorting
effects of hindsight, to reconstruct the circumstances of
counsel’s challenged conductdaim evaluate the conduct
from counsel’'s perspective tite time. Because of the
difficulties inherent in makinghe evaluation, a court must
indulge a strong presumptitimat counsel’s conduct falls
within the wide range of reasonable professional assistance;
that is, the defendant mustercome the presumption that,
under the circumstances, the challenged action might be
considered sound trial strategy. There are countless ways to
provide effective assistanceany given case. Even the best
criminal defense attorneys widl not defend a particular

client in the same way.

Id. at 689 (internal citationand quotation marks omitted).
Strategic decisions, such as theice of a defense, “are virtually

unchallengeable” if “made after thorough istigation of law and facts relevant to
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plausible options.Strickland 466 U.S. at 690. Moreover, attorney who decides not to
investigate a potential defense theory is neffective so long as the decision to forego
investigation is itselbbjectively reasonable:
[S]trategic choices madetaf less than complete
investigation are reasonableepisely to the extent that
reasonable professional judgmesipport the limitations on
investigation. In other words, counsel has a duty to make
reasonable investigations orrnttake a reasonable decision
that makes particular invégations unnecessary. In any
ineffectiveness case, a partiautlecision not to investigate
must be directly assessed for reasonableness in all the
circumstances, applying a hgawneasure of deference to
counsel’'s judgments.
Id. at 690-91.

The Ninth Circuit has provet some insight into thetricklandstandard when
evaluating an attorney’s “strategy calls.” These cases areamgtrin the Court’s
assessment of whether thatstcourt reasonably appli&trickland Duhaime 200 F.3d
at 600. First, tactical decais do not constitute ineffectiassistance simply because, in
retrospect, better tactics are known to have been avaidsbor v. Risley730 F.2d
1228, 1241 (9th Cir. 1984). Second, a meffedince of opinion as to tactics does not
render counsel’s assistance ineffectlvaited States v. May®46 F.2d 369, 375 (9th
Cir. 1981).

If a petitioner shows that counsel’s perforroamvas deficient, the next step is the
prejudice analysis. “An error by counselgeuf professionallyunreasonable, does not

warrant setting aside the judgment of a criahioroceeding if the error had no effect on

the judgment.’Strickland 466 U.S. at 691. To satisfy the prejudice standard, a petitioner
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“must show that there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceegliwould have ben different.”ld. at 694. As the
StricklandCourt instructed:

In making this determination, a court hearing an
ineffectiveness clan must consider thtotality of the

evidence before the judgejary. Some of the factual

findings will have been unaffected by the errors, and factual
findings that were affectadill have been affected in

different ways. Some errorsihhave had a pervasive effect

on the inferences to be drafvom the evidence, altering the
entire evidentiary picture, and some will have had an isolated,
trivial effect. Moreover, a verdior conclusion only weakly
supported by the record is mdilely to havebeen affected

by errors than one with overwin@ng record support. Taking
the unaffected findings as a given, and taking due account of
the effect of the errors ondlremaining findings, a court
making the prejudice inquiry rstiask if the defendant has

met the burden of showing thilie decision reached would
reasonably likely have beerfférent absent the errors.

Id. at 695-96. To constitutstricklandprejudice, “[t]he likelihood of a different result
must be substantial, not just conceivabRi¢hter, 562 U.S. 86 at 112.

When evaluating a claim of ineffective assistance of counsel in a federal habeas
proceeding under 8§ 2254(d), t@eurt’s review of that claim is “doubly deferential.”
Pinholster 563 U.S. at 190.

In considering whether Petitioner’s triunsel was ineffective in failing to move
for a competency hearing, t®urt must also bear in minlde due process standard for
competence. A defendant is coetgnt to stand trial if “he Isasufficient present ability to
consult with his lawyer with a reasonablegoke of rational understanding” and if he has

“a rational as well as factual understarglof the proceedings against hiUsky v.
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United States362 U.S. 402, 402 (1960) (per curiafimternal quotation marks omitted);
see also Drope v. Missoud20 U.S. 162, 171 (1975) (“[A] person whose mental
condition is such that he lagkhe capacity to understane thature and object of the
proceedings against him, to consult with ceelpand to assist in preparing his defense
may not be subjected to a trial.”).

Relevant factors in a competency det@ation include “a defendant’s irrational
behavior, his demeanor at trial, and anpipmedical opinion on competence to stand
trial.” Drope, 420 U.S. at 180. The gst®n of competency “is often a difficult one in
which a wide range of manifestatioasd subtle nuances are implicatdd.’Therefore,
“[elven when a defendant is competentaatq point in the proceedings], a trial court
must always be alert to circumstances suggesting a change that would render the accused
unable to meet the standards of competence to standlttisdt’181.

B. State Court Decision

In considering Petitioner’s claim thaiaircounsel was ineffective for failing to
request a competency ewation, the Idaho Court of Appeals correctly ci&dckland v.
Washingtoras the governing federal law. (Statetlging D-11 at 5.) The court rejected
the claim because Petitioner had not pressbany admissible evidence “sufficient to
raise an inference that he was incorepéturing the criminal proceedingsld(at 7.)

The court of appeals reasoned:

First, the evidence submittedtime original post-conviction
action does not describe Nielson’s mental status at the

appropriate time. Second, the mere diagnosis of schizophrenia
is insufficient to show inompetence. Third, Nielson
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presented no evidence lmt mental condition from a
gualified expert. Because has not provided evidence
showing that he was incompetentthe relevant time, Nielson
has not shown that his attorness deficient in failing to
move for a competency evaluation or that Nielson was
prejudiced thereby.

(Id. at 8) (footnote omitted).

C. Petitioner |sNot Entitled to Relief on Claim 1

The Idaho Court of Appesaldid not base its decisi@ither on an unreasonable
application of clearly-establisde&Supreme Court precedent or on an unreasonable factual
determinationSee28 U.S.C. § 2254(d). Petitionerdhaot offered any evidence to
support a conclusion that Petitioner “lack[é capacity to understand the nature and
object of the proceedings against him, to ctingith counsel, [or] to assist in preparing
his defense.SeeDrope 420 U.S. at 171 (1975). Theoe¢, Petitioner is not entitled to
relief on Claim 1.

CLAIM 3 1S NOT COGNIZABLE IN
THIS FEDERAL HABEAS CORPUS ACTION

In Claim 3, Petitioner asserts that imgial state postconviction counsel rendered
ineffective assistance by failing to support a trial ineffectiveness claim based on the
allegedly wrongful admission of the Rule4b) evidence. (Dkt. 1 at 4.) However, the
Supreme Court has made clear that a pegti does not have a federal constitutional
right to the effective assatce of counsel during stgiestconviction proceedings.
Pennsylvania v. Finley81 U.S. 551, 554 (198Although the Supreme Court
established, iMartinez v. Ryan132 S. Ct. 1309 (2012), thiaieffective assistance of
state postconviction counsel can constitute causeprejudice to excuse the procedural
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default of underlying ineffective assistance clafrttse Court has not departed from the
rule inFinley that there is no independent constdnél right to effective postconviction
counsel. Therefore, Claim 3 mus¢ dismissed as noncognizable.

CLAIMS 2, 4, and 5 AREPROCEDURALLY DEFAULTED
AND SUBJECT TO DISMISSAL

In Claim 2, Petitioner alleges that tra@unsel was ineffective for failing to make
an offer of proof regarding Petitioner’s pat@htestimony and, therefore, failing to
preserve the Rule 404(b) issue. In ClainfPdtitioner alleges that direct appeal counsel
was ineffective for failing to challenge the trial court’s decision to allow Rule 404(b)
evidence in rebuttal if Petition&vok the stand. In Claim 5, Petitioner asserts that the trial
violated his due process rights because rementally incompetend stand trial. For
the following reasons, these claims are pdocally defaulted anchust be dismissed.

1. Standard of Law Governing Procedural Default

A habeas petitioner must exis his or her remedies in the state courts before a
federal court can grant relief on constitutional clai@§ullivan v. Boerckel526 U.S.
838, 842 (1999). To do so, the petitioner mogoke one completeund of the state’s
established appellate reviewopess, fairly presenting albostitutional claims to the state
courts so that they have a full and fair ogpoity to correct alleged constitutional errors
at each level of appellate revield. at 845. In a state that has the possibility of
discretionary review in the highest appelletairt, like Idaho, the petitioner must have

presented all of his federal claims at least jetition seeking review before that court.

° Martinez v. Ryamvill be discussed in more detail below.
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Id. at 847. “Fair presentation” requires difi@ner to describe both the operative facts
and the legal theories upon weh the federal claim is base@ray v. Netherland518
U.S. 152, 162-63 (1996).

The mere similarity between a federaliol and a state law claim, without more,
does not satisfy the requirement of fair presentaee. Duncan v. Henr$13 U.S. 364,
365-66 (1995) (per curiam). General refeesim state court to “broad constitutional
principles, such as due process, equal protedoojthe right to a fair trial,” are likewise
insufficient.See Hiivala v. Woqdl95 F.3d 1098, 1106 (9€ir. 1999). The law is clear
that, for proper exhaustion, a petitioner musgtdphis federal claim before the state court
by “explicitly” citing the federal legal basis for his claibyons v. Crawford232 F.3d
666, 669 (9th Cir. 2000s amended47 F.3d 904 (@ Cir. 2001).

When a habeas petitioner has not famigsented a constitutional claim to the
highest state court, and itgkear that the state court wduhow refuse to consider it
because of the state’s procedurdées, the claim is said tee procedurally defaulted.
Gray, 518 U.S. at 161-62. Procedurally dédfad claims include those within the
following circumstances: (1) when a petitiofas completely failed to raise a claim
before the Idaho courts; (2) when a petitiomas raised a claim, but has failed to fully
and fairly present it asfaderalclaim to the Idaho courts; and (3) when the Idaho courts
have rejected a claim on an adequaie iadependent state procedural groudd.

Baldwin v. Reesé&41 U.S. 27, 32 (2004 oleman v. ThompspB01 U.S. 722, 750

(1991).
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To be an “adequate” staeound, a procedural bar must be one that is “clear,
consistently applied, anglell-established at the tina# the petitioner’s purported
default.”Martinez v. Klauser266 F.3d 1091, 1093 (2001) (quotMfells v. Maass28
F.3d 1005, 1010 (9t@ir. 1994)). A state procedural bar‘independent” of federal law
if it does not rest on, and if it is not interwoven with, federal grouBesnett v. Mueller
322 F.3d 573, 581 (9th Cir. 2003).

If a habeas claim is procedurally defad|ta federal district court cannot hear the
merits of the claim unless the petitioner nsemte of two exceptions: (1) a showing of
adequate legal cause for the default amjuplice arising from the default, or (2) a
showing of actual innocence, which means ¢éhatiscarriage of justice will occur if the
constitutional claim is not heard in federal codtirray v. Carrier, 477 U.S. 478, 488
(1986);Schlup v. Delp513 U.S. 298, 329 (1995). Nlegr an assertion of cause and
prejudice nor an assertiaf actual innocence und&chlupis an independent
constitutional claim. Rather, these are fedprateduralarguments that, if sufficiently
established by the petitioner, allow a federal ttmconsider the merits of an otherwise
procedurally-defaultedonstitutional claim.

2. Claims 2, 4, and 5 AreProcedurally Defaulted

The simplest manner in whido resolve the exhausti and procedural default
status of Petitioner’s federal claims is twiesv which claims wereaised and addressed
on the merits in the state court appellatecpedings. On direetppeal, Petitioner argued
that (1) Petitioner did not knowingly, voluntarily, and intelligentigive his right to
counsel for the period of time during which iepresented himself; (2) the trial court
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erred by denyingetitioner’s request for a continuan¢3) the trial court violated

Petitioner’s right to self-representation by ordering that documents be produced to stand-
by counsel; and (4) Petitioner’s sentence aaessive. (State’s Lodging B-1 & B-3.)
Petitioner does not raise any oé#ie claims in the instant Petitibn.

In his initial postconviction petition, E8oner argued that trial counsel was
ineffective in various ways, including lbgiling to request a competency evaluation.
However, Petitioner acknowledgéuht trial counsel wasot ineffective with respect to
the Rule 404(b) and alleged that appellate celunas ineffective for failing to appeal the
trial court’s grant of the state’s motionlimine. (State’s Ldging C-1 at 148-49.)

In his successive postconviction petiti®igtitioner changed his tune and alleged
that trial counselvasineffective with respect to the Ru404(b) issue, in that trial
counsel did not make an offer of proof asvioat Petitioner would say if he testified on
his own behalf. (Statelsodging C-3 at 8.)

In the consolidated appl from the dismissals of his initial and successive
postconviction petitions, Petitioner raised oty claims: (1) his initial postconviction
claim that Petitioner’s trial counsel rendeneeiffective assistance by failing to request a

competency evaluation, which is preserdsdClaim 1 of the Petition and which—as the

6 One of Petitioner’'s arguments on direct appeabtthe trial court erred by denying Petitioner's

request for a continuance—involved the competéssye. Petitioner asserted that a continuance was
necessary because he had placeddnspetency at issue, but could not have submitted supporting
documentation because his medical records had beeto stand-by counsel instead of to Petitioner.

(Dkt. B-1 at 13-14.) This denial-of-continuance claim is related to Claim 5, which alleges that Petitioner
was incompetent to stand trial. However, despite the claims’ factual interconnectedness, “they are distinct
claims with separate elements of proof, and etaim should have been separately and specifically
presented to the state courtRdse v. PalmateeB895 F.3d 1108, 1112 (9th Cir. 2005).
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Court has already determined—must be @émn the merits; and (2) his successive
postconviction claim that trial counsel wasfiective in failing to make a sufficient
record to preserve the Rul@4(b) issue, which is presented as Claim 2 of the Petition.
(State’s Lodging D-1 & D-8.)

Although Petitioner raised @im 2 to the state appellate court, the court denied
that claim on an adequate and independent state procedural ground—that claims not
raised in an initial petition fopostconviction relief are waivathless there is a sufficient
reason why the claims were not included & dhiginal petition. (State’s Lodging D-11 at
6-7.) Seeldaho Code 8 19-4908 (“All grounds fazlief available to an applicant under
[the Uniform Post-Conviction Procedure Act] stilbe raised in his original, supplemental
or amended application. Any ground . . . sotraised . . . may not be the basis for a
subsequent application, ustethe court finds a groundrfielief asserted which for
sufficient reason was not asserted or imasiequately raised in the original,
supplemental, or amended application.”).

Petitioner did not bring Claim 2—ineffective assistanceiaf counselfor failure
to preserve the Rule 404(issue—in his initial postcasiction petition. Instead, he
alleged thadirect appeal counseahould have raised the RU04(b) issue. (State’s
Lodging C-3 at 148-49.) Because Claim 2 colhve been, but was not, included in the
initial postconviction petition, the court of pgals declined to adess it. Petitioner has
not brought forth any evidence that thegedural bar of 8 8908 was not “clear,

consistently applied, and Wikestablished” at the time d@he default or that it was
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interwoven with federal groundSeeKlauser, 266 F.3d at 1093-%nternal quotation
marks omitted)Bennett 322 F.3d at 581.
For the reasons set forth above, Claimé,2nd 5 are procedurally defaulted.

3. Petitioner Has Not Established Cause ahPrejudice To Excuse the Default of
Claims 2, 4, and 5

The Court’s conclusion that Claims 2,ahd 5 are procedurally defaulted does not
end the inquiry. As noted previously, dipener can avoid dismsal for procedural
default if cause and prejudiceigixto excuse the default.

A. Cause and Prgudice Standards of Law

To show “cause” for a procedural defaalfpetitioner must ordinarily demonstrate
that some objective factor external to théedse impeded his or his counsel’s efforts to
comply with the state predural rule at issudlurray, 477 U.S. at 488. To show
“prejudice,” a petitioner generally bears “the dem of showing not merely that the errors
[in his proceeding] constitutedpmssibilityof prejudice, but that they worked to his
actualand substantial disadvan&gnfecting his entire [paeeding] with errors of
constitutional dimension.United States v. Frady56 U.S. 152, 170 (1982).

Cause for the default may exist as a resiuibeffective assistance of counsel. For
example, the failure on appeal to raise aitmeous claim of triherror may render that
claim procedurally defaulteéee Edwards v. Carpentéi29 U.S. 446452 (2000) (“[I]n
certain circumstances counsafhigffectiveness in failing properly to preserve the claim
for review in state court will suffice.”). Hower, for ineffective assistance of direct

appeal counsel (“IADAC”) to serve as causexause a default, i IADAC claim must
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itself have been separately presehto the state appellate coutts.at 451 (“[A]n
ineffective-assistance-of-counsahim asserted as cause fioe procedural default of
another claim can itself be procedurally détieal”) If the ineffective assistance asserted
as cause was not fairly presented to the stalets, a petitioner must show that an excuse
for that separate default exists, as well.

A petitioner does not have a federal consttal right to the effective assistance
of counsel during staggostconviction proceedingBennsylvania v. Finley481 U.S. 551,
554 (1987)Bonin v. Vasque®99 F.2d 425, 430 (9th Ct993). As a result, the general
rule is that any errors of aasel during a postconviction amti cannot serve as a basis for
cause to excuse a procedural defatdleman 501 U.S. at 752.

Martinez v. Ryan132 S. Ct. 1309 (2012), war#t a “remarkable” equitable
change in the law governing procedurallyadsted ineffective assistance of counsel
(“IAC”) claims, Lopez v Ryan678 F.3d 1131, 113®th Cir. 2012)Martinezaltered the
long-standing prohibition aColeman v. ThompspB01 U.S. 722 (1991that ineffective
assistance of postconviction review (“PCRHunsel could not bgsed to excuse the
procedural default of a claim. In effedbartinezcreated the potentiébr an exception to
the overall ban on new evidence inZb2 actions that was pronouncedPinholster 131
S. Ct. 1388 (2011) (interpreting the Antiterson and Effective Death Penalty Act of
1996 (AEDPA)).Martinezmakes it possible for procedurally defaulted ineffective
assistance of trial counsel claims to be Hdebkr novo, with new supporting evidence, on

federal habeas corpus reviesee Dickens v. Ryan40 F.3d at 1320 (“We reject any
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argument thaPinholsterbars the federal district cdig ability to congler Dickens’s
‘new’ IAC claim. . . .Pinholstersays nothing about wheth& court may consider a
‘new’ claim, based on ‘new’ evahce not previously presedteo the state courts.”). The
Ninth Circuit has concluded thi&tartinez—which addressed underlying claims of
ineffective assistance of trial counsel (“IATE3can also apply to claims of ineffective
assistance of direct appeal counsel (“IADAQIguyen v. Curry736 F.3d 1287, 1293-
94 (9th Cir. 2013). Th#artinezexception applies only to claims that are exhausited
procedurally defaulted.

In Trevino v. Thalerthe Supreme Court described and clarifiedvilagtinez
cause and prejudice test amsisting of four necessarygoygs: (1) the underlying claim
of ineffective assistance of counsel musabisubstantial” claim; (2) the “cause” for the
procedural default consists of therergefno counsel” or only “ineffective” counsel
during the state collateral review proceedlif®) the state collateral review proceeding
was the “initial” collateral review proceedinghere the ineffective assistance of trial
counsel claim could have been brought; @f)dstate law requires that an ineffective
assistance of counsel claim be raised iméral-review collateral proceeding, or by
“design and operation” such atas must be raised that wagther than on direct appeal.
133 S. Ct. 1911, 1918, 1921 (2013).

The failure to meet any oféke four prongs means that Martinezexception is

unavailable to excuse the procedural default of a cl@eme.Martinez132 S. Ct. at 1319.
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I First Prong oMartinez Substantiality of Underlying IAC Claim

To be entitled to application of tivartinezexception, a petitioner must first
bring forward facts demonstrating that meffective assistanaaf counsel claim is
substantial. The United States Supreme Court has defined “substantial” as a claim that
“has some merit.Martinez 132 S. Ct. at 1318 (comparing ttandard for certificates of
appealability fromMiller—El v. Cockrel] 537 U.S. 322 (2003)). Stated inversely, a claim
is “insubstantial” if “it does not have any merit.ar. is wholly witlout factual support.”

Id. at 1319.

Determining whether an IAC claim ssibstantial requires a federal court to
examine the claim und&trickland 466 U.S. 668 (1984). Ti&tricklandstandards for
determining deficient performance and prejediare, of course, the standards for an
eventual review of the merits of the ungliang IAC claim. The question whether an IAC
claim is substantial undé&fartinezis not the same as a menéview; rather, it is more
akin to a preliminary review of &tricklandclaim for purposes of determining whether a
certificate of appealability should issigee Martinez132 S. Ct. at 1318-19. Therefore, a
court may conclude that a afaiis substantial when a petitier has shown that resolution
of the merits of th&tricklandclaim would be “debatable amongst jurists of reason” or
that the issues presented are “adequatieserve encouragement to proceed further.”
Miller-El, 537 U.S. at 336 (internal quotation madmitted). Thus, to determine whether
a claim is substantiaMartinezrequires the district court t@viewbut notdetermine

whether trial or appellate counsel’'s act®orissions resulted in deficient performance
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and in a reasonable probabil@y prejudice, and tdetermineonly whether resolution of
the merits of the IAC claim would be dedble among jurists of reason and whether the
issues are deserving enough teairage further pursuit of them.

il Second Prong dflartinez Ineffective Assistance of PCR Counsel

In addition to showing #it the underlying IAC claim is substantial, a petitioner
seeking to invoke th®lartinezexception must also show egththat he had no counsel on
initial postconviction review, or that$iPCR counsel was “ineffective under the
standards o$trickland” 132 S. Ct. at 1318. Again, “iffectiveness” is a term defined by
Stricklandas (1) deficient performance and éreasonable probability of prejudice
caused by the deficient perfoamce. 466 U.S. at 694, 700.

a) Deficient Performance of PCR Counsel

Not just any error or omission of0R counsel will be deemed “deficient
performance” that will satisfiviartinez.If the PCR “attorneyn the initial-review
collateral proceeding did not perform beloanstitutional standardsthe PCR attorney’s
performance does not constitute “caudddrtinez 132 S. Ct. at 1319. Ti&rickland
standards for analyzing deficient performaseeforth above apphyith equal force to
PCR counsel in the context oMartinezargument. Importantly, PCR counsel “is not
necessarily ineffective for failing t@ise even a nonfrivolous clainSexton v. Cozner
679 F.3d 1150, 1157 (9th C2012). If PCR counsel’s performamis deficient, then the
court must consider whether that performance was prejudicial Gtdeland

Clabourne v. Ryan/45 F.3d 362377 (9th Cir. 2014) (petdn for reh’g and reh’g en
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banc pending)alled into question on othgrounds by McKinney v. Ryan  F.3d
_, 2015 WL 9466506 (9th CDec. 29, 2015) (en banc).
b) Prejudice from PCR Counsel's Performance

As to the prejudice aspect of the secbtattinezprong, a petitioner must show a
reasonable probability that, if PCR counsed hat performed deficiently, the result of
the postconviction proceeding®uld have been differentd. (cumulating all opinions
from Detrich v. Ryan740 F.3d 1237 (9th Cir. 2013)). That determination “is necessarily
connected to the strengthtbe argument that trial counse#issistance was ineffective.”
|d. at 377-78

Ii. Third Prong oMartinez Initial State Collateral Review Proceeding

The third prong of th#lartineztest is that the state l@eral review proceeding in
which the underlying IAC @im was defaulted must have been the “initial” post-
conviction review proceedg where the IAC claimauld have been raise@reving 133
S. Ct. at 1918. Th®lartinezexception “does not extend &ttorney errors in any
proceeding beyond the first occasion theeSédibws a prisoner to raise a claim of
ineffective assistanceMartinez 132 S. Ct. at 1320. Infwér words, the post-conviction

proceeding must have beehétequivalent of a prisoner’s direct appeal” for the IAC

! The inquiries involved in the first and secdvidrtinezprongs will, at times, collapse into one.

Clabourne 745 F.3d at 382 (“Under the circumstances of this case, if [the petitioner] succeeds in
demonstrating that he was prejudiced by the faibditeis post-conviction counsel, he will necessarily
have established that there is at least ‘'some metiistolaim that he suffered ineffective assistance of
trial counsel at resentencing.”). The Court may adsleither inquiry first, and the resolution of one

prong may obviate the need to address the oB®er Martinez132 S. Ct. at 1319 (“When faced with the
guestion whether there is cause for an apparentltedestate may answer that the ineffective-assistance-
of-trial-counsel claim is insubstantial, i.e., it doesmte any merit or that it is wholly without factual
support, or that the attorney in the initialseanv collateral proceeding did not perform below

constitutional standards.”).
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claim.Martinez 132 S. Ct. at 1317. A petitioner may mige as cause attorney error that
occurred in “appeals from initial-review cdksal proceedings, second or successive
collateral proceedings, and petitions for deionary review in a State’s appellate
courts.” 132 S. Ct. at 1320.

iv. Fourth Prong oMartinez State Law Treatment of IAC Claims

The fourth prong of thMartinezanalysis is that statedamust require (by law or
by reason of design and operation) thainaffective assistance of trial counsel or
appellate counsel claim be raisecaminitial-review collateral proceedingireving 133
S. Ct. at 1918, 1921. TherefoMartinezapplies in Idaho where the post-conviction
setting was the first forum in which the ineffige assistance of trial counsel claim based
on matters arising outside the record cdwdgle been brought drdeveloped in an
evidentiary hearingSee Matthews v. Sta®39 P.2d 1215, 1220 (Idaho 1992)
(recognizing that in Idaho the post-convactisetting is the “preferred forum for bringing
claims of ineffective assistaa of counsel,” though in limiteinstances such claims may
be brought on direct appearf purported errors that arasering the trial, as shown on
the record”).

B. Martinez Analysisof Claim 2

The only assertion of cauaed prejudice that Petitionmakes is his allegation
that his initial postconviction counsel was ineffective in failing to include Claim 2—that

trial counsel was ineffective for failing fweserve the Rule 404(b) issue by making an
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offer of proof—in the initial postconviction petition. (Dkt. 1 at 4.) This Martinez
cause and prejudice argument.

Inexplicably, Respondent chose notégpond to Petitioner’'s argument that
postconviction counsel was ineffective untiartinez (See generall¥pkt. 20.)
However, Respondent has argued that thenydg IATC claim regarding the Rule
404(b) issue fails on the merits, which tbeurt has construed not only as a merits
argument, but also as a contention thatuthéerlying IATC claim is insubstantialSée
id. at 28-33.) The Court has determirtkdt Claim 2 is not substantial.

In a previous case involving tivartinezexception, Judge Wmill considered the
substantiality of an IATC claim based on ceal's failure to move to exclude reference
to prior sexual misconduct with childrévieenstra v. SmitiNo. 1:11-cv-00632-BLW,
Dkt. 56, 2014 WL 120626 (D. Idaho March 26, 20104udge Winmill concluded that
the IATC claim was insubstéal “because, at the time pfeenstra’s] trial, it was
virtually impossible to getuch evidence excluded in child sexual abuse cases”:

For many years, Idaho courts had routinely permitted the
admission of previous allegations convictions of sexual
molestation under Idaho Ruté Evidence 404(b), which
prohibits the admission of evedce of prior acts to prove
action in conformity with chracter, but allows for the
admission of such evidenéer other purposes. I&tate v.
Moore,819 P.2d 1143, 114®8daho 1991), the Idaho
Supreme Court upheld the adsion of prior, uncharged
child sexual abuse despite Rdl@4(b)’'s general rule that
“evidence of other criminal acts offenses is inadmissible to
prove the character of a person in order to show that he
committed the crime for which he on trial.” The court held

that the evidence of priorsgal misconduct was admissible
for another purpose—to bolstie credibility and provide
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corroboration of the victim's testimony to show that the
defendant had a common scheme or dhrat 1145-46.

The state supreme court applMdorein State v.
Tolman,where the court held that a child molestation case,
“beyond any other, the defend& plea of innocence
challenges the credibility of thedleged victim. The challenge
inheres in the very nature tife context and usually demands
an answer long befe the prosecution’s turn for rebuttal. A
minimal defense, even when the defendant elects not to
testify, demands that thdleged victim be accused of
falsehood, spite, or delusior828 P.2d 13041310 (ldaho
1992). Therefore, to countardefendant’s not guilty plea,
which inherently challengesdtctredibility of the alleged
victim in a child sexual abusess Idaho courts allowed prior
sexual misconduct evidencehelp the jury “compare
patterns and methods, details and generalities, consistencies
and discrepancies, and therg¢inake] a more meaningful and
accurate assessment oé tharties’ credibility.” (d.)

MooreandTolmanled Idaho courts to treat child sex
abuse cases differently from other types of cases where
evidence of prior bad acts would clearly be inadmissible
under Rule 404(b). As the Idaho Supreme Court later
recognized, evidenas previous child molestation charges
was “ ‘held to have been prapeadmitted so often that it
seem|ed] to constitute a special exception to the character
evidence prohibition.”Grist, 205 P.3d at 1187 (quoting D.
Craig Lewis,Idaho Trial Handbook2d ed., § 13:1 (2005)).

It was not until the 2009 decision@rist v. Statehat
the Idaho Supreme Court scaleack the admissibility of
prior child molestation allegatns or convictions. Though the
court “declined to overrul®oore andTolmanin their
entirety,” it held that “[a]ny dcision from this Court or the
Court of Appeals that suggestsitievidence offered in a case
involving an allegations of sexual misconduct with a child
should be treated diffently than any other type of case is no
longer controlling authority in Idaho’s court€srist, 205
P.3d at 1187. The court recognized that the “theoretical
underpinning of the admisslity of uncharged misconduct
for purposes of ‘corroboration’ as articulatedMooreis
indistinguishable from admitting such evidence based upon
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the accused’s propensity to eggan such behavior based
upon his or her past behaviold. at 1190. AfteiGrist, Idaho
courts may no longer admit evidence of prior sexual
misconduct allegations when the probative value of that
evidence “is entirely dependeupon its tendency to
demonstrate the defendant's propensity to engage in such
behavior.”Id.

Id. at *15-16. Judge Winmill determined thhebsonable jurists could not conclude that
Veenstra’s trial counsel was ineffective failing to anticipate the Idaho Supreme
Court’s decision irGrist. Id. at *16.

The Court finds Judge Winmill's analggersuasive. Like the petitioner in
VeenstraPetitioner’s trial took place befotke Idaho Supreme Court decidadst.
Counsel does not render ineffective assistasimply by failing “tcanticipate changes in
the law.”United States v. Field$65 F.3d 290, 294 (5th CR009) (internal quotation
marks omitted). Further, iae from the fact thaGrist had not been decided at the time of
Petitioner’s trial, Petitioner’s dense counsel argued vigorouslyainstthe rebuttal
admission of the other victims’ testimony atiterefore, did not perform deficiently.

Finally, the trial court held that theguious victims’ tesmony could be admitted
only if Petitioner took the stand and denied the charges against him—the court did not
allow the prosecution to present the Rule #)4{/idence in its case-in-chief. Petitioner
has simply not established that, had the R0Kb) evidenceden excluded for all
purposes, he actually would have chosetestify on his own behalf. Even without the

Rule 404(b) evidence, Petitionead two previous convictiortat would have come in
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under Idaho Rule of Evidence 6®&nd there is no credib&vidence that Petitioner
would have risked cross-exaration on these convictions lgking the stand. For these
reasons, Petitioner’s claim that trial counsgidered ineffective assistance with respect
to the Rule 404(b) issue is not sulpsi@, and Petitioner has not establisivartinez
cause and prejudice to excube default of Claim 2.

4. Petitioner Is Not Entitled to the Application of the Miscarriage of Justice
Exception to Procedural Default

The Court now addresses Petitioner’s alliegethat he is actually innocent. If a
petitioner cannot show cause and prejudicdi®procedural defdi) he can still bring
the claim in a federal habeas petition if he dastrates that failur® consider the claim
will result in a “fundamental miscarriage of justice,” which means that a constitutional
violation has probably resulted in the corin of someone who iactually innocent.
Murray v. Carrier, 477 U.S. at 496. Actual innocenin this context “means factual
innocence, not meredal insufficiency.”Bousley v. United Statgs23 U.S. 614, 623

(1998).

Rule 609 provides as follows:

For the purpose of attacking the cralilip of a witness, evidence of the
fact that the witness has been conviatéd felony and the nature of the
felony shall be admitted if elicited from the witness or established by
public record, but only if the court determines in a hearing outside the
presence of the jury that the fact of the prior conviction or the nature of
the prior conviction, or both, are relnt to the credibility of the witness
and that the probative value of admitting this evidence outweighs its
prejudicial effect to the party offering the witness.

The trial court concluded that, if Petitionertiisd, his prior felony convictions for fraud and
grand theft would be admissible under Rule 60@nfpeach Petitioner as to his credibility. (State’s
Lodging A-3 at 143.)
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In asserting actual innocence, a petigr must “support his allegations of
constitutional error with new reliable evide—whether it be exculpatory scientific
evidence, trustworthy eyewss accounts, or critical phgal evidence—that was not
presented at trial.Schlup 513 U.S. at 324. A procedilisadefaulted claim may be heard
under the miscarriage of justice exception ohfin light of all of the evidence, ‘it is
more likely than not that n@asonable juror would ha¥eund [Petitioner] guilty beyond
a reasonable doubt.United States v. Avery19 F.3d 1080, 1083 (9th Cir. 2013)
(quotingSchlup 513 U.S. at 327). Stated anotheywiamust be more likely than not
thateveryreasonable juror would vote to acquit.

This is an extremely demanding startinat “permits reiew only in the
‘extraordinary’ case.House v. Bell547 U.S. 518, 538 (B®). A court considering
whether a petitioner has established actualaanoe must consider “all the evidence, old
and new, incriminating and exculpag, admissible at trial or notl’ee v. Lampert53
F.3d 929, 938 (9th Cir. 2011) (en banakérnal quotation marks omitted). The actual
innocence analysis “does not twn discrete findings regardy disputed points of fact,
and ‘[i]t is not the districtourt’s independent judgment Eswhether reasonable doubt
exists that the standard addressdddtise v. Bell547 U.S. 518, 539-40 (2006) (quoting
Schlup 513 U.S. at 329 (alteration in ongl)). Rather, the court must “make a
probabilistic determination abowthat reasonable, properlysinucted jurors would do.”
Schlup 513 U.S. at 329. Although “habeastitioners who assert convincing actual-

innocence claims [need not] pediligence to cross a federal court’s threshold,” a court
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“may consider how the timing of theismission and the likely credibility of a
petitioner’s affiants bear onelprobable reliability of evide® of actual innocence.”
McQuiggin v. Perkins133 S. Ct. 1924, 1935 (quotisghlup 513 U.S. at 332)
(alterations omitted).

Petitioner has not met the extraordinahigh burden of showing that he is
actually innocent. Petitioner has not provided neeliable evidence that would allow the
Court to conclude that every reasonabtejuvould vote to aguit him of the lewd
conduct charge. Petitioner’s self-senyiprotestations are insufficiel@eeSchlup 513
U.S. at 324. Therefore, Petitioner has not éstadd that he is entitled to the application
of the miscarriage of justice esption to procedural default.

CONCLUSION

Claim 1 of the Petition must be dedion the merits, and Claim 3 is
noncognizable on teral habeas review. Petitioner'sm&ning claims—Claims 2, 4, and
5—are procedurally defaulted, and Petitiohas not shown cause and prejudice, or
actual innocence, to excuse that default. Therefore, this action will be dismissed with
prejudice.

ORDER
IT IS ORDERED:
1. The Petition for Writ of Haeas Corpus (Dkt. 13 DISMISSED IN PART

and DENIED IN PART, and thientire action is DISMISSED with

prejudice.
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2. Petitioner’'s Motion for an Order for Release (Dkt. 25) is DENIED.

3. The Court does not find its resolutiontbfs habeas matter to be reasonably
debatable, and a certificate of appealability will not isSe=28 U.S.C.
§ 2253(c); Habeas Rule 11. If Petitioner wishes to appeal, he must file a
timely notice of appeal with the €k of Court. Petitioner may seek a
certificate of appealability from the NmCircuit by filing a request in that

court.

DATED: February 3, 2016

Wl

war J. Lodge <
Unlted States District Judge
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