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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

LAKE CASCADE AIRPARK, LLC, an

Idaho limited liability company; Case No. 1:14-cv-240-BLW
DONALD MILLER and CANDACE W.
MILLER, husband and wife, MEMORANDUM DECISION AND
ORDER
Plaintiff,
V.

NORTHWEST FARM CREDIT
SERVICES, FLCA, a federally chartered
Instrumentality of the United States of
America,

Defendant.

INTRODUCTION

The Court has before it a motion for summary judgment filed by defendant
Northwest Farm Credit Services, and a mofiar partial summary judgment filed by
plaintiffs. The motions were argued on Maf;, 2015, and taken dar advisement. For
the reasons explained below, the Coult ) grant plaintiffs’ motion for partial
summary judgment and strike FCS’s defense that the plaintiffs are not entitled to the right
of first refusal because they could have dediforeclosure; and (2) grant in part FCS’s
motion for summary judgmendjsmissing the Millers fronthe case and dismissing

Count V of the complaint. Themainder of FCS’s motion is denied.
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FACTUAL BACKGROUND

Plaintiff Donald and Candice Miller fmed Lake Cascad&rpark LLC with
David and Karen Buich to develop an airparkmine Cascade Resemwm Idaho. They
obtained two loans from defendant Northweatm Credit Services (“FCS”), secured by
a mortgage on real property. One logas for $2.45 million aththe other was for
$500,000 in the form o line of credit.

The Millers and Buiches agreed betweesntiselves to split .amonthly payments
so that each would pay about,@30. They made their paymts for two years, until the
Buiches went through a divorce in 2010 atapped paying their share. Over the next
two years the Millers negotiatevith FCS, but FCS eventiyaforeclosed in 2012 and
acquired the real property. FCS obtaimedkficiency judgment against the Millers,
Buiches, and Lake Cascade Airpark in theant of $2,135,580.16Shortly thereafter,
FCS settled with the Buichesri$25,000 and pursued the Miéefor the remainder of the
deficiency judgment.

Those proceedings are not in dispute h&kéat is disputed is whether FCS had
the right, after acquiring the property, &ase it to a third party without giving the
Millers the right of first refudeato the same lease arrangement.

ANALYSIS

The Millers allege that theloan agreement gives them a righfirst refusal. Itis
undisputed that the Farm Credit Act &71L, as amended by the Agricultural Act of
1987, 12 U.S.C. § 200&t seq.governs the loans at issue harel grants to the borrower

a first right of refusal to any lease or saféhe land foreclosed upon and acquired by the
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lender. Seel2 U.S.C. §2219a(c)(1). i also undisputed that there is no private right of
action under the Act, and that “Congre@sended administrativeeview to be the
exclusive remedy.™Harper v. Federal Landank of Spokan®&78 F.2d 1172, 1176 {9
Cir. 1989).

Thus, the Millers clearly hadsdatutoryright of first refusal that could be
enforced only administtaely — the issue is wdther they also hadantractualright of
first refusal that could be enforced here.

The answer to that issuepnds on the following langge that appears in the
Loan Applications:

Customer Rights- If the customer is a farm@or] rancher . . . with a loan
as defined under the Farm Credit Act o719 . ., this loarms subject to the
rights as set forth therein, incling but not limited to the following:

Interest Rate Review (Section 2199) - If yolhave questions about the
interest rate charged for your loanuyleave the right upon request to: (1) a
review of the loan to determine th#te proper interest rate has been
assigned; (2) a written explanation o€ tmterest rate charged; and (3) a
written explanation of how your crediasis may be improved to receive a
lower rate.

Restructure Application and Notice of Action on Application (Section
2201-2202c) - FCS may not commencandoreclosure unless at least 45
days before such commencementSFkas provided the customer with a
copy of the distressed loan restiwring policy and forms on which the
customer may submit a request for dis$exl loan restructuring. FCS shall
provide prompt written notice of aen taken on loan and restructure
applications, including notice of aght to a credit review committee
hearing if the loan or restructurg@ication is denied or if the loan
application is reducedA copy of the Distresseldoan Restructuring Policy
Is available upon request.

Miscellaneous (Section 2202d, e) - FCS may not foreclose on any loan
because of the customer’s failute post additional collateral if the

! There is no dispute that these Loan Applicatiargspart of the agreement between the parties.
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customer has made all acadysayments of principainterest and penalties.
FCS may not require a reduction emtstanding principal balance which
exceeds the regularly scheduled patiinstallment except in limited
circumstances. If the customer pagf accrued payments, including
penalties, FCS may not enforce accelerabtf the loan basksolely on the
customer's untimely payments. FCSymmt require a customer who has
pledged agricultural property to waive any state mediation rights.

Right of First Refusal (Section 2219a) - When FQGBst elects to sell or
lease agricultural real pperty it has acquired and of which the customer
was the prior record owner, FCS mudsst notify the customer of the
customer’s right to purchase or lease ghoperty for a price or rental rate
equal to its appraised fair market valor appraised fair rental value, as
appropriate.

See Exhibits A & D to Goplaint (Dkt. No. 1).FCS argues that this contractual language
IS not part of the contract but is simply metithat the Farm Credit Agoverns the loans.
In support of this argument, FCS citggrgmeier v. Farm Credit Bank of St. Pa499
N.W.2d 43 (Minn.App.Ct. 1993)In that case, the mortgage stated that it was “subject
to” the Farm Credit Act. The court heldatH|t]his language alone is insufficient to
create rights or obligations in the parties aadnot support a breach of contract action.”
Id. at 47;see alsd’roduction Credit Ass’n v. Van Iperegd96 N.W.2d 35, 38
(Minn.App.1986) (holding that language irmalobagreement “goverdéy the Farm Credit
Act of 1971 and its regulations” did not ctea cause of action for breach based upon
violations of the Act).

The Millers respond by citin§tate ex.rel. Farm Credit Bank of Spokane v.
Dist.Court of Third Judicial Dist881 P.2d 594, (Mont.Sup.Cit994). In that case, the
loan agreement contained the following language:

This mortgage and the note secutezteby are executed and delivered

under and in accordanceatiwthe Farm Credit Acof 1971 and any Acts
amendatory or supplementary therednd the regulations of the Farm
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Credit Administration, and are selof to the terms, conditions and
provisions thereof applicabte Federal Land Bank loans.

Id. at 599. The court interpreted this langusmereate a contract right: “By including
reference to the Act as a controlling contrtgeim, the [lender] is bound by the terms of
the Act under the contract, and the [borrosyéave the same right to enforce the
provisions of the Act as the parties havemdorce any other provisn in the contract.”

Id. at 603. It was important to the couréisalysis that the lender drafted the language
and could have made express its intent hugle contract rights: “If the [lender] had
intended to allow only [admistrative enforcement under the Act] it could have deleted
any reference to the Act . . . 4.

These cases from Montana and Minnesogaobviously not binding upon the
Court. Indeed, it is Washington law that, aciog to the loan agreement, shall “govern
the construction and enforcemnt of this Agreement.’'See Exhibit F (Dkt. No. 1-2¥%

1 14.

Washington law provides that a contrescambiguous if it is “subject to two or
more reasonable interpretationsSée Jensen v. Lake Jane Esta?263 P.3d 435 (2011).
Whether a contract is ambigus is a question of law fdine courts to resolveGeneral
Ins. Co. of America v. Icelandic Builders, Ing804 P.2d 966 (Wash.App.Ct. 1979). Ifa
court determines that a contract is agoloius, the jury musesolve the ambiguit§.

Hensel Phelps Const. Co. v. King Courfi§7 P.2d 58, 62 (Wash.App.Ct. 1990). And in

2 Plaintiffs have demanded a jury trial in this caSee Complaint (Dkt. No. 1}-2
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resolving that ambiguity, jurs “generally construe antniities against the contract’s
drafter.” Viking Bank v. Firgrove Commons 3, LL&34 P.3d 116, 120 (Wash.App.Ct.
2014).

Under these standards dictated by Wagtoin law, the Court turns first to
determine whether the contract is ambiguedtisat is, whether it is subject to two
reasonable but conflicting integdations. FCS’s reading — that the contract language
merely notifies borrowers of statutory rigtaisd does not create contract rights — is
certainly one reasonable interpretation.e TGustomer Rights” paragraph cites to the
Act and states that the “loan is subject to the rights as setlieréiri’ — using the term
“therein” refers the reader batk the Act, and signals that the listed customer rights are
statutory in origin. Moreover, each listed customer right is prefaced with a citation to the
specific statutory section on whi it is based. This appears to be a noble attempt on the
part of FCS to explain statutorights in plain English, rathéhan to create contractual
rights.

But the Millers’ contrary interpretatias equally reasonable. In describing the
borrowers’ rights, FCS went far beyone tterse phrasing of the Minnesota cases
discussed above, which merely stated the loans wereetgubj or “governed by” the
Act. Instead, FCS described in detail amndength the rights granted by the Act.
Importantly, FCS did not just quote from thetAait reworded the statutory language and
applied the lender duties specifically taelfs For example, the language under the
heading “Right of First Refusal” does nate the statutory language referring to the

lender (“institution of the System”) but insteaalers directly to FCS: “When FCS first
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elects to . . . lease aguitural real property . . . FCS musst notify the customer of the
customer’s right to . . . leasiee property . . ..” Moreovethis contractual language does
not quote directly from the Act but gphrases the statutory language.

A borrower, reading this language, could reasonably conclude that these
provisions create contracghts. FCS could have easgyevented such a reading by
including a short sentence that the language doesreate any contractual rights, but no
such exclusion was included.

Because there are two reasonable yet cainmitjenterpretations possible, the Court
finds as a matter of law that the contraansbiguous. Thus,jary must resolve the
ambiguity.

FCS argues that a Washington cousd hltieady resolved this issuelinterstate
Production Credit Association v. MacHud@10 P.2d 535 (Wash.App.Ct. 1991). But
that decision is silent on whether any languagthe loan agreeent incorporated the
Act, or whether any such language even existed, and there is accordingly no analysis
whatsoever of any possible ambiguitiddacHughoffers no insight here.

For all these reasons, the Court findstthecause the contract language is
ambiguous as to whether it ctea contractual rights or merely recites statutory rights,
FCS’s motion for summary judgment on this issue is denied.

Material Breach & Right of First Refusal

FCS argues that by defaulting, the Millare in material breach of the contract
and therefore have lost the right to exertseright of first refusal. This argument

ignores the fact that the right of first refusabnly triggered upon a material breach. Far
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from beinglostby a material breach, the right of first refusal is actuakatedby a
material breach. The Court thereddinds this argument lacks merit.

Exhaustion of Administrative Remedies

FCS argues that the Millers failed to enbttheir administrative remedies before
filing suit. But the Court has just held ttiaere are questions of fact over whether the
right of first refusal is a contract right. itfis, and if the contract contains only those
provisions cited in the contract, there is no exhaustion requirement in the contract. The
Court need not decide here the full scopéhe contract — it isnough to say that
guestions of fact exist that will have to tesolved by a jurand preclude summary
judgment on this issue.

The Millers as “Prior Record Owners”

FCS argues that the rightfofst refusal only applies ttprior record owners” of
the real property at issue, atict the Millers have never besgtord owners of that land.
It is undisputed that the Millers were netord owners of the real property, which was
owned instead by plaintiff Lake Cascade Airpark LLC.

The Millers argue that FCiS depending on statutorynguage and ignoring its
contractual rights. Not so — FCS is depegdntirely on the contract language for this
argument. The contract statbat FCS must give a firstght of refusal to a customer
when “the customer wasétprior record owner.” TdMillers were certainly
“customers” of FCS but they were not “pri@cord owners” and ghey do noshare the
right of first refusal with Lake Cascade Aamik LLC. The Court will therefore grant this

portion of FCS’s motion for summary judgment.
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Millers’ Ability To Avoid Foreclosure

FCS seeks summary judgment on its dséethat because the plaintiffs had the
financial resources to avoid foreclosure, thapnot take advantage of the right of first
refusal. FCS argues that evidence submliieplaintiffs during their loan negotiations
shows conclusively that they had the finahcesources to avoid foreclosure. The
plaintiffs respond that FCS is judiciallytepped from asserting this defense because they
obtained the foreclosure by asserting that taedovere distressed and that the plaintiffs
had no ability to repathe loans.

This dispute resolves itself, withouetheed for any analysis, under two possible
scenarios. In the firsif the jury finds that the right dfrst refusal is not a contract right,
the dispute is moot because FCS prevaileaut even invoking the defense. In the
second, if the jury finds th#be right of first refusal is contract right, and is limited
narrowly to the language of the contract, deéense must be struck because the contract
language contains no such def@nd here is again no netainquire into the substance
of FCS’s defense or plaintiff€laim of judicial estoppel.

It is only in a third scenario that the Court must confront the substance of the
dispute — that scenario would arise if the jfingls that the right of first refusal is a
contract right, and that the terms of the casitraclude all the terms of the Act. The Act

clearly includes FCS’s defens8eel2 U.S.C. § 2219a. Becausne of the plaintiffs’
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contentions is that the contrdaetms contain all the statuyoprovisions of the Act, the
Court will resolve this dispte under that scenario.

The Court will turn first to plaintiffs’ agument that FCS is barred from asserting
this defense by the doctrinejoflicial estoppel. Washington law holds that this is a
guestion of law to be selved by the CourtSee Anfinson v. FedEx Ground Package
System, Inc281 P.3d 289 (Wash.Sup.@012) (resolving judicial estoppel issue as a
matter of law).

Judicial estoppel precludes a partynfrasserting one position in a court
proceeding and later seeking an advantageking a clearly inconsistent positiotd. at
294. There are two primary purposes beltireddoctrine: preservation of respect for
judicial proceedings and awznce of inconsistency, dipty, and waste of timeld. at
294-95. Three factors guide ctaimn applying judicial esfapel: (1) whether the party’s
later position is “clearly inconsistent” with igarlier position, (2) whether acceptance of
the later inconsistent position “would cre#tie perception that e the first or the
second court was misled,” and (3) whether délssertion of the inconsistent position
would create an unfair advantage for the dsggeparty or an unfair detriment to the
opposing party.d. at 295.

Before applying these factors, the Cowilt review the pertinent facts. Itis

undisputed that on July 28020, FCS deemed the Millers’ loato be “distressed loans”

3 Plaintiffs argue that the right of first refussidefined entirely by the contract language without
reference to the Adar in the alternativehat it is defined by all the terms of the Act.
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under 22 U.S.C. § 2202a(a)(3). That statlgknes a “distressed loan” to be one that
“the borrower does not have the financial capacity to p&y.”

After receiving that notice fra FCS that their loans wetdistressed,” the Millers
sought to restructure thedos to (1) take the Buicheff the loans; (2) reduce the
monthly payments by $9,000mp@onth, the amount the Biies had been paying; and
(3) add additional security togHoan with additional landSee Miller Affidavit (Dkt. No.
20-2)at 1 17. In an attempt to persuadeSRE accept this restrturing, the Millers
provided financial data to FCS showing tttegy had substantial wealth. For example,
their balance sheet in 2010 showed totaltasse$65,701,000 and total liabilities of
$5,316,000, for a netorth of $60,385,000. In addith, the Millers’ Projected Cash
Flow Analysis dated January 18, 2011, showebruary through Diember 2011 income
of $1,037,000 and debt payments of $599,696e, Affidavit of Ron Kerl (Dkt. No. 13-3)
at Exhibit J.

FCS reviewed the Millers’ financial dasad restructuring plan, but ultimately was
not persuaded. In December of 2011SF{ecelerated the loans and then filed a
complaint for foreclosure in State Court. that complaint, FCS represented that “[t]hat
all conditions precedent to the initiation gmsecution of the suit on said Note and
Loan Agreement and foreclosure oftsi&lortgage have been satisfied.”

That was an important representation bec#uselaintiffs had rights that needed
to be “satisfied” before thimreclosure could go forwardsee22 U.S.C. § 2202a(b)(3)
(stating that “[n]o qualified lender may foreadosr continue any foreclosure proceedings

with respect to any distressed loan befthe lender has completed any pending
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consideration of the loan for restructuringhose borrower rights were triggered when
FCS declared the Millers’ loarts be “distressed loansHarper v. Federal Land Bank

of Spokane878 F.2d 1172, 1174 (aCir. 1989) (holding “that one of the purposes of the
Act was to provide borrowers with certain ited rights, including the right to restructure
distressed loans and the right of first refusathe previous owner when the lenders elect
to sell acquired property”).

The foreclosure could not proceed wi¢hese rights were recognized. By
representing to the State Court that “@hditions precedent” to foreclosure were
“satisfied,” FCS was represergitthat (1) the Millers’ loans we distressed loans as that
term is defined by 8§ 2202a(a)(32) that FCS had considerady restructuring proposals
as required by 88 2202a(d)(1); 2202c(a); €8)dhat pursuant to § 2202a(b)(3) it had
“completed any pending considéion of the loan for restructuring under this section.”

In other words, FCS was representing thatMillers “[did] nothave the financial
capacity to pay."See22 U.S.C. 2202a(a)(3). FCS naemes to this Court and argues
just the opposite — that theilMrs did have a capacity to ypaHaving obtained a benefit
in the State Court making one representaft@$ now seeks to obtaamother benefit in
this Court with the opposite representation.

FCS responds that its determination thatloans were distressed was based on a
“snapshot of the information available teit July 28, 2010,” anthat the Act does not
require it to later make a “redeterminatioattthe loans were no longer distressed,”
especially when the Millenwere making no payment§ee FCS Brief (Dkt. No. 2&)

pp. 2, 8. If FCS means that it can intdinavithdraw its “distressed” determination
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without formal action, the Acttates otherwise. The Act requires FCS to “document such
change of status and promptly notify therbwer thereof in writing of such actions and
the reasons therefor3eel2 U.S.C. § 2202d(d)(1).

The reason for this is obvious. If thedolosure is proceeding on a distressed
loan, the borrower assumes he will have atrafifirst refusal. If part-way through the
process, the lender finds that the borrower has the resources to avoid foreclosure but is
nevertheless withholding payments, theder must notify the borrower (and document
the finding) so that thborrower recognizes thae is losing the right of first refusal on
foreclosure Without that notice, theorrower is misled — he beves that the foreclosure
IS proceeding on a distressed |l@ard that he will have a right of first refusal. The Act
does not allow the lender to ambush ltleerower by secretly switching a loan from
distressed status to nonaccrual status, stripp@dporrower of his right of first refusal,
and hiding this loss of rights from the borrower.

In this case, there is noidence presented by FCStht documented any change
in the “distressed” status of the loans aypded written notification to the plaintiffs.
This misled the plaintiffs intbelieving that they would have the first right of refusal
when the foreclosure was complete.

FCS argues that it never representethéoState Court that the loans were
distressed or that plaintiffsdinot have the financial resourdespay off the loans. In

essence, FCS argues that the State Courhatamisled and that judicial estoppel does

not apply.
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But if FCS had informed the State Coafthe very argument they make here —
that plaintiffs had the ability to avoid far@sure — FCS would ndvave been permitted
to proceed with the feclosure because it had failedctamply with the requirements of
§ 2202d(d)(1), discussed above. In that seRE€&’s statement to the State Court that it
had “satisfied” all conditions pcedent to foreclosure was not accurate. Judicial estoppel
is therefore applicable, and the Court \gilint plaintiffs’ motion for partial summary
judgment.

Breach Claims & Implied Covenantof Good Faith and Fair Dealing

FCS argues that the breach of contcdaims, including the claim for breach of
the implied covenant of good faith and faiatleg, and the claim for equitable estoppel,
must be dismissed because there is no contBadtthe Court has helabove that there is
a contract, and so these claims aot subject to summary judgment.

Claim For Injunction Agai nst State Court Judgment

In Count V of the complatnthe Millers ask the Coutd enjoin the Idaho State
Court from enforcing the final deficiengydgment of $2,135,383.16. The Anti-
Injunction Act, 28 U.S.C. 8283, forbids this Couftom enjoining state court
proceedings. This prohibition covergtbollection of state court judgmentSeel 7A,
Federal Practice & Procedure§ 4222 (3d ed. 2014). Accongjly, the Court will grant
FCS’s motion for summary judgment on this issue.
Conclusion

For the reasons expressed above, thatGwill (1) grant plaintiffs’ motion for

partial summary judgment andike FCS’s defense that the plaintiffs are not entitled to
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the right of first refusal becausieey could have arded foreclosure;ral (2) grant in part

FCS’s motion for summary judgment, dissing the Millers from the case and

dismissing Count V of the complaint. The remainder of FCS’s motion is denied.
ORDER

In accordance with the Memorand Decision set forth above,

NOW THEREFORE IT IS HEREBY ORDERE that the plaintiffs’ motion for
partial summary judgment (docket no) 26GRANTED, and that Northwest Farm
Credit Services’ defense that plaintiffs are aotitled to the right of first refusal because
they could have avoidedreclosure is DISMISSED.

IT IS FURTHER ORDERED, that the mon for summary judgment (docket no.
13) filed by defendant is GRANTED IN PARAND DENIED IN PART. It is granted to
the extent it seeks to dismiBsnald Miller and Candace Wiiller as plaintiffs, and to

dismiss Count V of the complaint. ift denied in all other respects.

DATED: April 16, 2015

B. Lyan Winmill
Chief Judge
United States District Court
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