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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

KEN EAU CLAIRE,

. Case No. 1:15-CV-00084-EJL-CWD
Plaintiff,

MEMORANDUM DECISION AND
V. ORDER

HOME DEPOT U.S.A INC., THD
AT —-HOME SERVICES, INC., and
DOES 1-10,

Defmlants.

Pending before the Court in the abeveitled matter is Home Depot U.S.A., Inc.
and THD At-Home Services, Inc.’s (THjollectively Defendants) Motion for
Summary Judgment. Dkt. 45. The mattefulsy briefed and ripe for the Court’s
consideratior.

Having fully reviewed th record, the Court finds that the facts and legal
arguments are adequately presented in the larefgecord. Accordingly, in the interest
of avoiding further delay, and because thei€oonclusively finds that the decisional
process would not be significantyded by oral argument, thisatter shall be decided on

the record before this Cdwithout oral argument.

! Plaintiff argues the Motion for Summary Judgment should be denied based on Defendants fidaeséaparate
statement of material facts as required by Dist. Idaho Loc. Civ. R. 7.1. This argument is not pestiasiaurt.
The purpose of allowing a separat&tasient of facts is to allow a party a full twenty (20) pages for its legal
arguments. Here, Defendants combinedhbbeir statement of facts and legajamnent within the twenty (20) page
limit. This is not the sort of violation of the Local Rsil® justify denying the motion. Rather, the motion shall be
decided on its merits.
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FACTUAL BACKGROUND

Plaintiff Ken Eau Claire was employed the Selling Sales Manager (SSM) for
the Boise area’s five Home Depot storesuritlff maintains his employer was Defendant
Home Depot U.S.A., but has not provided anglemce that establishes this fact. Rather,
THD acknowledged in its Answer to the Cdiaipt that Eau Claire’s employer was THD,
not Home Depot U.S.A. The Amended Cdaipt names both Homeepot U.S.A. and
THD as defendants. Dkt. 40.

On March 26, 2012, Eau Claire wiaised by THD to sell siding, roofing,
windows, etc. to Home Depot customeksdome Depot customer requests information
about such contract servicasd then a SSM or Sales Consultant working under a SSM
makes an appointment teet with the customer to peee and estimate and try to close
the sale on such services. Eau Claire rggioio the Branch Sales Manager, Michael
Snyder. As SSM, there were times when E#aire had Sales Consultants work under
him in which case he would be entitled to a portion of the sales generated by the Sales
Consultants that worked under him.

It is undisputed that selling home repa&placement contract services is a highly
competitive market inhe Boise area.

Eau Claire admits he suffered from vgetisince 2010. In September of 2014, Eau
Claire experienced a fall while standing ipaxrking lot. On October 7, 2014, Eau Clare
called Human Resources at a 1-800 numberfesm them he had seen a doctor for his

vertigo symptoms and the doctor recommehlde avoid drivingelimbing ladders and
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other activities required in his job. Eau Claire indicated he had a referral appointment to
another doctor for October 22nd, but thathad not made the appointment yet. The
Human Resources person on the phone peavitau Claire with other 1-800 numbers

and indicated that paperwork uld be sent to him to compée Eau Claire maintains that
when he called he was not asking for tiofiework and it was Human Resources that
determined he should lwéf work for one montH.The one month of leave was pursuant

to the Family Medical Leave Act [LA), 29 U.S.C. § 2601 et seq.

Prior to taking FMLA leave, Eau Claitead been disciplined three times for poor
close rates on sales. A close rate is the p&agerof customer sdpe appointments that
result in actual sales. THD hadovided coaching for Eau Ctaiin June and July of 2014
to improve his close rates. On Septemb&084, Eau Claire received a Final Counseling
Notice for his low sales.

At the time Eau Claire was told he wasing placed on FMLA leave for a month,
he was the only THD sales representativihenBoise area. Hedlnot have any Sales
Consultants working under him at the time dml he have anyone to cover his scheduled
customer appointmentsr the next thirty days. Eau Citaicalled THD’s Call Center and
spoke with Antonio Lewis. Eau Claire infoed Lewis he was going on a leave of

absence and asked Mr. Lewis to cancel allisfappointments for the next 30 days and

2 Plaintiff maintains he was not asking for tim# work, but based on the nature of his sales
work he needed to drive to appointments alimdb ladders to provide estimates so it is
reasonable that his employer would determine tiffh@vas appropriate for the employee’s safety
as well as the community’s safety.
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reschedule them for after his return. Becdtige Claire was a SSM he had the requisite
authority to instruct Mr. Lewis to makhbe requested changesthe appointment
calendar’

Eau Claire maintains he took this actafrcanceling all his appointments because
there was no one to cover for him and THD hatlsent sales consultants to help cover
his area in the past. Eau Claire does nayde did not notify ts supervisor before
canceling all the appointments nor did he désca plan for coverage with his supervisor.
Eau Claire states there was written policy on what an gtoyee should do when he is
put on FMLA leave, so his actions waret violations ofany THD policy.

Eau Claire acknowledged in his deposittbat canceling appointments and even
rescheduling appointments aa$t 30 days out, was not good customer service and could
result in lost sales opportunities.

Upon receiving email notification &au Claire’s leave from the Human
Resources department at approximately p.@@. on October 7, 2014, Branch Sales
Manager Snyder, began warg on findng coverage for Plaintiff's customer
appointments. Snyder called up Eau Claire’s calendar of appointments on his computer.

He took a screen shot ofetlappointments and took steps to set up coverage for the

*Eau Claire does not remember exactly whabole:Mr. Lewis. But Plaintiff's failure to
remember does not create a genuine issugatdrial fact since Mr. Lewis’ testimony is
undisputed that he was instructedcancel all appointments arighossible reschedule them for
30 days later when Plaintiff washeduled to return to work.
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appointments by Sales Consultant DavidgNtiwho worked in tb Portland market
under SSM Al Hackett.

When Snyder logged back on to disctiescalendar with another employee on
October 8th, the appointments were gonenftbe computer system (apparently this
occurred after Eau Claire’s call to the Calin@®). Snyder scrambled to try to recreate
Eau Claire’s calendar of appointments basetisiscreen shot of the earlier calendar and
scheduled another SSM or Saa@nsultant to attempt tosehedule appointments with
customers. Sales Consultant David Wrightpfranother market area, was able to recover
some of the appointments, but most ofdppointments were lost. Snyder considered
Eau Claire cancellation of all his appointmefiatsthe next thirty (30) days a major work
violation of THD’s customer service fjicy. Snyder believed the cancelled
appointments had resulted in lost sales/alt as some damage to Home Depot’s
reputation for excellent customer service.

It is undisputed that pursuant to the fifayee Handbook, cust@nservice is the
number one priority for all employees. Dkt. 48-18. Eau Claire maintains a customer
service violation can be either a majomainor violation depeding on the conduct.

“Major violations are those behaviors that are so serious in nature that they typically
warrant immediate termination upon thetfioffense; however, a final warning may be
appropriate depending on the circuamstes and behavior at issuéd. Minor violations
are those behaviors thdtreugh not permitted, are gaa#ly addressed through the

progressive disciplinary process which ioarfstep process of coaching, counseling,
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final warning and terminationd. The Employee Handbook alstates “[m]anagers have
the discretion to determine what other bebes/are violations, and what discipline is
appropriate.’d.

Snyder determined that based oa ¥iolation of Home Depot’s policy on
customer service, Eau Claire shobble immediately terminated for
cancelling/rescheduling all his appointmengnyder was advigeby Human Resources
Manager Sharon Lewis that Plaintiff couldt be terminated while he was on FMLA
leave because she neededomplete an investigation regarding Snyder’s allegation of a
violation of the customer saoce policy and this could not be completed until Eau Claire
returned to work and could be interviewa®hen Plaintiff retured to work, Ms. Lewis
investigated Snyder’s concerns by mwving documents related to the customer
appointments and interviewiremployees that included Snyder, Eau Claire and Antonio
Lewis.

Eau Claire called to return to work dblovember 7, 2014. He&as returned to
active status on November®)14, but he was informedHD needed a release from his
doctor to return tovork. A release from Eau Clairedoctor dated November 10, 2014
was faxed to THD November 17, 2014. Ezlaire began working again on or about
November 18, 2014.

Eau Claire returned to his sameigioa as SSM and his compensation was the
same as before he went on leave. Eau€laaintains his computer access was not the

same when he returned. He claims he hdesSaonsultant access, but did not have SSM
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access to the calendar. THD acknowledges bais¢de Eau Claire’s unilateral canceling
of his customer’s appointments when he wamnteave, his computer access was limited
to a Sales Consultant access which stillvedld Eau Claire to ¢er and manage his
customer appointments onto the system. Since Eau Claire did not have any Sales
Consultants working under himahen he left or when heturned, THD maintains his
limited computer access did not impact higigtto fulfill his job duties. Eau Claire
maintains his computer access restricted finim acting as a SSM but does not explain
why since he also admits hedhao Sales Consultants under him.

At the time Eau Claire returned to kkpSSM Hackett out of Portland was still
assigned as the manager and there wassdilles Consultant from another market
working under Hackett to cover appointmer@ayder also maintains Plaintiff’'s access
was restricted to Sales Consultant actessause SSM Hackett had sales manager access
as he was still supervising the sales constitbeought on to coveappointments while
Plaintiff was on leave.

Eau Claire does not deny he unilateralbked the IT department to return his
manager access and to put Hackett's Sales Gansunder him so that he could receive
compensation for the Sales Consultant'ssaléis action was bught to Snyder’'s
attention when Hacketiomplained of the change in supervision for his Sales Consultant.
It appears from the record, that Eau Clam&y have requested IT to change the access
more than once without corl8ag his supervisor. Snyder ceal Eau Claire in an email

dated November 18, 2014, that directedd Testore Eau Claire’s manager access on the
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computer. Snyder also claims there werésllues out of his control that delayed
restoring manager access to Plaintiff.

Eau Claire disputes some of the infatiron compiled on a spreadsheet regarding
the canceled appointments. Ms. Lewis indédaghe did not consider the disputed
“outcomes” of the appointments in makihgr recommendation for termination of Eau
Claire. On December 15, 2014, EGlaire was terminated.

On March 1, 2015, Eau &lfe filed his Complaintleeging a violation of the
FMLA. Eau Claire maintains that he wad meturned to his pre-leave position and was
terminated for taking leavelaintiff seeks compensatoaynd declaratory damages under
the FMLA. Defendants move for summargigment arguing Eau Clai was not denied
FMLA leave, was re-instated to his prene position when he returned and he was

ultimately terminated for workplace vidians — not for taking FMLA leave.

STANDARD OF REVIEW
Summary judgment is appropriate whengagty can show that, as to any claim or
defense, “there is no genuine dispute asitoraaterial fact and thmovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 580aje of the principal purposes of the
summary judgment “is to isolate and dispo§éactually unsupported claims . . . .”
Celotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986). It“isot a disfavored procedural
shortcut,” but is instead the “principal tppby which factually isufficient claims or

defenses [can] be isolatadd prevented from going toal with the attendant
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unwarranted consumption ofiplic and private resourcedd. at 327.

“[T]he mere existence of some allegedttal dispute between the parties will not
defeat an otherwise properly supportediorofor summary judgment; the requirement is
that there be no genuingsue of material factAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48 (1986)jaterial facts are those that may affect the
outcome of the cas8ee id at 248.

The moving party is entitled to summanglgment if that party shows that each
issue of material fact is not or cannot bgpdited. To show the material facts are not in
dispute, a party may cite to particular paftsnaterials in the reed, or show that the
materials cited do not estalilithe presence of a genuine dispute, or that the adverse
party is unable to produce admissible evaeto support the fact. Fed. R. Civ. P.
56(c)(1)(A)&(B); see T.W. Elec. Serv., Inc. v. Pacific Elec. Contractors A86% F.2d
626, 630 (9th Cir. 1987) (citinGelotex 477 U.S. at 322). The Court must consider “the
cited materials,” but it may also consider “othaaiterials in the record.” Fed. R. Civ. P.
56(c)(3).

Material used to support or dispute a fiactst be “presented a form that would
be admissible in evidence.” Feld. Civ. P. 56(c)(2). AffidaNs or declarations submitted
in support of or opposition to a motion “mui made on personal knowledge, set out
facts that would be admissihle evidence, and show thidie affiant or declarant is

competent to testify on the matters stat Fed. R. Civ. P. 56(c)(4).
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The Court does not determine the credibiifyaffiants or weigh the evidence set
forth by the non-moving party. All inferences which can be drawn from the evidence
must be drawn in a light mostarable to the nonmoving party.W. Elec. Sery809
F.2d at 630-31 (inteal citation omitted).

Rule 56(e)(3) authorizes the Courtgiant summary judgment for the moving
party “if the motion and supporting materiatsstuding the facts considered undisputed—
show that the movant is entitled to it.” Thast&nce of a scintilla of evidence in support
of the non-moving party’s position is insuffcit. Rather, “there must be evidence on
which the jury could reasonably find for the [non-moving part#hterson v. Liberty

Lobby, 477 U.S. at 252.

ANALYSIS

1. The FMLA In General

The FMLA guarantees that an employaking medical leave will not result in a
loss of job security or in other advee@ployment actions. “[T]he FMLA creates two
interrelated, substantive employee rightstfitise employee has a right to use a certain
amount of leave for protected reasons, andrsgdbe employee has a right to return to
his or her job or an equivalejab after using protected leaveBachelder v. Am. W.
Airlines, Inc, 259 F.3d 112, 1122 (9thiICR001); 29 U.S.C. 8615(a). The case law has

developed two theories of recovery und@635: the retaliation or discrimination claim
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and the entitlement or interference claXm Liu v. Amway Corp347 F.3d 1125, 1133
& n. 7 (9th Cir. 2003).

The retaliation or discrimination claiim where an employer denies requested
FMLA leave or terminates an employiee requesting FMLA leave. 29 U.S.C.
§ 2615(a)(2). The Ninth Circuit has determiriked burden shiftingnalysis model from
McDonnell Douglas v. Greed11U.S. 792 (1973) applies to a discrimination or
retaliation claim. While Plaintiff alleges ms Complaint THD “retaliated” against him,
he has technically not brought a retaliatiordiscrimination claim under the FMLA. This
is because THD granted FMLA leave to Edaire and he was not terminated due to
asking for leave. He was indirectlykasg for leave by calling the 1-800 Human
Resources number and sharing his do@oommendations that clearly impacted his
ability to complete his job duties. It was aatlpoint he was informelde would be placed
on FMLA leave for one wnth based on his medie@ondition and doctor’s
recommendation regarding Eau Claire’s whnkitations. “The anti-retaliation or anti-
discrimination provisions doot cover visiting negativeonsequences on an employee
simply because [he] Baised FMLA leave. Bachelderat 1124.

Instead, Eau Claire’s claim is an entfitlent or interference claim pursuant to
§ 2615(a)(1). It is “unlawfulor any employer tanterfere with, restrain, or deny the
exercise of or the attempt to exercised gubstantive rights guaranteed by the FMLA.
29 U.S.C. § 2615(a)(1). Theght of reinstatement iséhlinchpin of the entitiement

theory.Sanders v. City of Newpo@57 F.3d 772, 778 (9th CR011). This is because the
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FMLA provides leave withihe understanding and expectation that the employee will
return to work wien the leave endkl. (citations omitted). The Ninth Circuit, unlike
some of the other circuits, has deteredrthat the burden shifting framework of
McDonnell Douglagioesnotapply to entitlement or interference claims under the
FMLA. Id. Therefore, any argument that theayer’'s reasons for adverse employment
action based on “pretext” are not part af inalysis of the claim for purposes of
summary judgment.

The relevant regulations explain thatiaterference claim prohibits an employer’s
consideration of and employee’s use oflBMeave in making adverse employment
decisionsBachelderat 1122; 29 CFR § 825.220(c).li@etwise, employees would not
take leave in fear of being fioleor otherwise disciplined.

“To state an prima facie interference plaan employee must show “(1) he was
eligible for the FMLA's protections, (2) fiemployer was covered by the FMLA, (3) he
was entitled to leave under tR&ILA, (4) he provided suffi@nt notice of his intent to
take leave, and (5) his employer deniet KMLA benefits to which is was entitled.”
Bachelderat 1124.

In this case, the first four elements aot disputed. The legal questions relate to
the fifth element: did THD deny Eau Claires meinstatement benefit and/or did THD use
the FMLA leave as a negative factor in hisrigation. Stated another way, the employee
has to prove by a preponderance of the ewéehat the employer did not reinstate the

employee to his or her job or an equivalent job and/or that the taking of the FMLA
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protected-leave constituted a negative factahendecision to terimate the employee.
“[An employee] can prove thidaim, as one might any ordiryastatutory claim, by using
direct or circumstantial evidence, or bothd” (citing Bacheldey 259 F.3d at 1125).
“[T]he employer’s intent is not a ratant part of the entitlement inquirld. (citing Xin
Liu, 347 F.3d 1139achelder259 F.3d at 1120).

The statutory right to reirsiement is not without limitsd. “Nothing in this
section shall be construed to entitle anyaest employee to ... any right, benefit, or
position to which the employeeould have beeentitled had the employee not taken the
leave.” 29 U.S.C. § 2614(a)(3)(B). “Althougre FMLA generally confers the right to
reinstatement, an employer may still terminate an employee dweirigave if the
employer would have made the same sieai had the employee not taken leave.”
Gambini v. Total Renal Care, Inet86 F.3d 1087, 1097 (9th Cir. 2007). “[A]ln employer
is not required to cease pursuing a disciplircayrse of action against an employee that
began before that employemk FMLA leave, simply bcause that employee took

leave.”Swan v. Bank of ApB60 Fed. Appx. 903, 906 (9th Cir. 2009).

2. Who was the Employer of Plaintiff

Defendants maintain that Home Depb8.A. was not Plaitiff's employer and
that it is a separate legal entity resporesiol hiring employees for Home Depot stores.
Defendants argue Plaintiff was an emplogé@&@HD which is a different legal entity

responsible for hiring employees relatedhe selling the contract services and
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supervising installation of the contract seedc Plaintiff directs the Court to the job
application and other documents theference Home Depot U.S.A.

The Court finds while certain employmeatdcuments do cite Home Depot U.S.A.,
Defendants have establishedtdifferent legal entities exist. Plaintiff has failed to
establish joint employer lidity for Home Depot U.S.A.See Moreauv. Air Franc&56
F.3d 342, 950 (9th Ci2003). Accordingly, for purposes of this litigation, the Court
finds as a matter of law THD was Eau Claire’s employer and the claims against Home

Depot U.S.A. must be dismissed.

3. Was Eau Claire Reinstated to HiSSame Position or an Equivalent Job?

Eau Claire claims he was not reinstatedhe same SSM position as he was
delayed from returning to wk after the 30 days of FMLA leave was completed, his
computer access was restricted, he was naided in manager meetings, and he was not
allow compensation for the Sales Consultaat still was coveringppointments when
he returned to work. THD claims he watureed to the same position at the same pay
and while his computer accesas temporarily restricted, such restriction did not keep
him from doing his sales job of custom@paintments and closirgales. THD argues the
delay in returning to work vganot THD’s but Plaitiff’'s since he was advised he needed
to provide a letter from his doctor authorizimg return to work ash such documentation
was not received until November 17, 20E#hally, THD argues Eau Claire was not

entitled to compensation for the covering Sales Consultant as that Sales Consultant
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reported to SSM Hackett. Eau Claire does not dispute before he went on leave he did not
have any Sales Consultantsrking under him that geneéed compensation payable to
him.

First, under the applicable regutais, an employer may require medical
certification that the employee is “fit for dutyefore allowing the eployee to return to
work. See 29 CFR § 825.310(&herefore, the fact that Eau Claire claims he was
temporarily delayed returning to work does rnis¢ to the level o&n interference with
his right to reinstatement since it is usplited after receiving the medical release
Plaintiff starting working again.

Second, the Court finds there are no genigsges of material fact to support Eau
Claire’s claim he was not reinstated te game position and the same compensation he
had before he took FMLA &ve. While computer access isstexisted, his job was the
equivalent of his job when he left. ks responsible for scheduling customer
appointments and selling conttaervices provided by THID the Boise area. Nothing
kept him from using the computer accessniteally had upon higeturn to complete
these job duties. Eau Claire did not have lasS&onsultant under him when he left and
he did not have onender him to manage when he reedlrso the lack of SSM computer
access for a short period of time has narbghown to result in Eau Claire being
anything but an SSM when Ineturned to workThe Court finds Eau Claire’s unilateral
adjustment of his computer access throtinghl T department also corroborates and

establishes he had SSM authoxitlgen he returned to worRlaintiff's complaints about
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computer access and missing a manager ngedt not change the fact the job he
returned to was at a minimum an equivalent job to his job before he went on FMLA
leave.

For these reasons, the Court finds theretsa genuine issue of material fact
related to this claim and as a mattefaot the Plaintiff's claim he was denied
reinstatement to his pre-leave job is withmarit. The undisputeficts of this case
establish that Plaintiff waginstated to his same positiwith the same compensation

and/or he returned to an equivalent jdherefore, this clairmust be dismissed.

4. Was Eau Claire’s Taking FMLA Leave a Factor in His Termination?

Plaintiff argues that he has establishedugyee issues of material fact regarding
whether or not his FMLA leave was a factohis termination. Ta Court respectfully
disagrees. There is nothingthre record submitted that supfsoa finding that Snyder or
Ms. Lewis made the decision to terminate Plaintiff because he took FMLA leave. Neither
of these persons were involvadthe decision to grant FMLAeave as Plaintiff admitted
this decision was made by the Human Resesiperson who answered the 1800 call.
There are no statements or other evidenae3hyder made the decision to terminate Eau
Claire based on the fact Eau Cldiad qualified for FMLA leave.

The record is clear and disputed that Snyder sougbtterminate Eau Claire
based on Plaintiff's unilateral decision tacal all his customer appointments and to

reschedule them for 30 days out. Snyder camsidi this a major violation of the customer
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service policy of THD. Moreover, Eau Claees not dispute that he unilaterally asked
the Call Center to cancel the appointmemtd that his actionmay have negatively
impacted the customer servigevided to the scheduledstomers and probably led to
lost sales. Eau Claire argues instead that auzkstomer service violation need not be a
major violation. Rather, Plaintiff maintaihgs actions could berminor violation under
the Employee Handbook and he disputes soitiee information compiled regarding the
cancelled appointments is disputed.

The alleged customer service violatwas investigated by Ms. Lewis and she did
not complete her investigation until she hagel dpportunity to reviewthe spreadsheet of
appointments and interview Plaintiff and other employees. She determined that a work
violation had occurred and that termination of Plaintiff’'s employment was justified based
on the nature of the customer service violati This decision to terminate Plaintiff was
not made until approximatelyraonth after Plaintiff was clead to work again. Nothing
in the testimony or exhibits indicate thaetAMLA leave taken by Eau Claire was in any
way a factor or consideration in Ms. Leviecommendation to terminate Eau Claire.

Eau Claire seeks to make his intetaten of the Employeklandbook a genuine
issue of material fact to avoid summaunggement being grantedowever, the express
language of the Employee Handbook establisha&iscustomer service is the top priority
for all employees and that it iudtimately left tothe manager’s discretion to determine if a
work violation is a major or minor vidl@n. Here Snyder consulted with the Human

Resources departmeatd only after an investigationto the undisputed customer
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violation was investigated was the final dgon made to terminate Plaintiff. Snyder was
consistent from the time he discovered the teitd cancellation of appointments that his
decision to terminate Plaintiff was basedtloa cancellation of customer appointments.
This is true even though Eau Clalrad received a Final Notice for other work
performance issues Beptember of 2014.

Plaintiff argues there was not a policy lmow to arrange coverage when going on
leave so the manner in which he decided tewehappointments caohhave been a work
violation. This argument is ngersuasive and does not create a genuine issue of material
fact as the Employee Handboallows a manager discretion determine if conduct rises
to a major or minor work place violation.

Plaintiff next argues that Snyder’s reas for terminating him were pretext for
Eau Claire taking FMLA leaveéAs discussed earlier, the lden shifting analysis which
includes pretext does not apply to an interfeeeciaim. Plaintiff has to prove by direct or
circumstantial evidence his taking of FMU&ave was a factor in his termination.
Further, employer intent is not relevaBacheldey 259 F.3d at 1120. Speculation on the
part of Plaintiff is insufficient circumstaéial evidence whan the records void of
testimony or exhibits that indicate the FMll#ave was a factor in the termination
decision by Snyder and Ms. Lewis.

As discussed earlier, the FMLA does pogvent an employer from terminating an
employee if the employer would have makde same decision had the employee not

taken leaveGambini v. TotaRenal Care, In¢.486 F.3d 1087, 1097 (9th Cir. 2007).
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Here, the undisputed facts establish the eye® was terminated for conduct unrelated to
his medical leave. He was terminated tlupoor customer service based on his
independent decision to have the Call Ceoéercel or reschedule all his appointments.
The poor customer service am admitted competitive markistthe business reason for
the termination. There has bemsm evidence preseed to support Eau Claire’s claim his
medical leave was a factor in his terminatikbrvas his actions as he started his leave,
which he considered proper, but which his nggamalid not, that caused his termination

for a major work violation.

5. Conclusion

The Court finds there are no genuine éssaf material fact that prevent the
motion for summary judgmeifitom being granted on theterference claim. While
Plaintiff disputes the some of the specific fadte does not dispute the material fact that
his act of cancelling customer appointmemés a violation of the customer service
policies of his employer. There is simply nadance to support h#id not have the same
or an equivalent job when heturned or that his employ&ctored in his taking of
FMLA leave in its decision to terminateslremployment. For these reasons, the Court
finds Defendants’ Motion for Summary Judgmehould be granted on all counts in the

Complaint.
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ORDER
IT IS ORDERED:
1. Defendants’ Motion for Summary Judgment (Dkt. 45pRANTED and

Judgment shall be entered in favor of Defendants on all claims.

DATED: February 3, 2017

Wil

¥ Bdwarg J. Lodge
i Unlted States District Judge
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